
 
 
 

August 26, 2016 
 
By First Class Mail and email to robert.wheeler@denvergov.org 
Robert G. Wheeler 
Assistant City Attorney 
Municipal Operations Section 
201 W. Colfax Ave., Dept 1207 
Denver, CO  80202-5332 
 

Re:     Accessibility and Ticketing Challenges at Red Rocks Amphitheatre 
 
Dear Mr. Wheeler:   
 

The Civil Rights Education and Enforcement Center (“CREEC”), the Colorado Cross-
Disability Coalition (“CCDC”), and Disability Law Colorado (“DLC”) are Colorado non-profits 
whose missions include ensuring equal access for people with disabilities to Denver’s civic 
life.  We write to you concerning accessibility problems for patrons who use wheelchairs and 
other mobility devices at the Red Rocks Amphitheatre (“Red Rocks”), owned and operated by 
City and County of Denver (the “City”).  CREEC, CCDC, and DLC write on behalf of our 
clients Brent Baribeau, Andy Blood, Robin Bolduc, Daniel DeBlasio, Topher Downham, Julie 
Farrar, Matt Feeny, Elizabeth Forst, Bruce Goguen, Kalyn Heffernan, Rob Jump, Elena LaGoo, 
Carrie Ann Lucas, Bradley and Rana McCollum, Charles Miller, Nicole Miller, Beth Requist, 
and Kirk Williams (“Claimants”) -- all of whom are Red Rocks patrons who use wheelchairs or 
their spouses, and a class of similarly-situated persons with disabilities.  DLC also writes as the 
Protection and Advocacy System for the state of Colorado charged with protecting and 
promoting the rights of people with disabilities and older people in Colorado and increasing 
opportunities for adults and children with disabilities to live, work, and attend school in the 
community, enjoying independent and productive lives.  
 
 As you know, Red Rocks is a beautiful natural amphitheatre in Morrison, Colorado, 
which draws top-line performers and tens of thousands of patrons annually with its amazing 
setting and stunning acoustics.  While Red Rocks offers seating that is accessible to patrons who 
use wheelchairs, the City’s ticket sales policies, lack of enforcement, and an active secondary 
market conspire to exclude those patrons from the only accessible seats not situated at the rear of 
the amphitheatre.  This violates Title II of the Americans with Disabilities Act, Section 504 of 
the Rehabilitation Act, and the Colorado Anti-Discrimination Act.  Several other policies and 
inaccessible facilities detailed below also violate these statutes.   
 

We are writing to propose Structured Negotiations to develop and agree on a plan for 
remediating these violations without the need for litigation.  Structured Negotiations is an out-of-
court process designed to resolve legal claims fairly and amicably while preserving Claimants’ 
claims and the responding party’s defenses.  As you know, CREEC, CCDC, and the City 
recently used this method to resolve claims concerning the compliance of the City’s curb ramps.  
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It is because we worked with you so amicably and successfully on that matter that I am taking 
the liberty of writing to you to address accessibility issues at Red Rocks.   

As we’ll explain in greater detail below, part of the Structured Negotiations process will 
need to involve cooperation in a candid exchange of information.  It is clear that the problems 
with accessible ticketing at Red Rocks result from action and inaction by the City, by venue 
users, by AXS Digital, LLC (“AXS”), the City’s exclusive ticketing agent, third-party resellers 
such as Stub Hub, ticket scalpers, and so-called ticket or scalper “bots” -- computer programs 
that are able to digitally game the ticket sales system to obtain large numbers of prime tickets the 
instant they are put on sale.  Tackling this problem -- and ensuring meaningful access for 
disabled Red Rocks patrons -- will require a collaborative examination of how ticket sales are 
required to work and how they work in fact.   

Experiences of Disabled Red Rocks Patrons 
 
Ticketing 
 
 As you know, Red Rocks only provides wheelchair accessible seating in the first and last 
rows of the venue, Row 1 and Row 70.   For some events, front row tickets are classified as 
reserved rather than general admission and are therefore more expensive.  In order to attend a 
concert or other event at Red Rocks, wheelchair users and individuals with other mobility 
impairments must buy tickets to one of these two rows.  Unfortunately, for many of the concerts 
-- in particular, the more popular concerts -- purchasing a ticket for an accessible front row seat 
has become virtually impossible.  The City has continuously failed to take steps to ensure that 
disabled concertgoers have the ability to purchase tickets for accessible seating and therefore has 
made the concert-going experience for patrons with disabilities more expensive, arduous, and 
time consuming -- and often just unsuccessful -- than that of their nondisabled peers.  
 

When buying tickets to Red Rocks concerts, customers are directed to AXS.com.  From 
this page, those seeking accessible seats click on a link that says “Accessible Seating,” where 
they can enter the number of tickets they want to purchase.  Unfortunately, even when disabled 
customers attempt to purchase tickets the moment they are available online, the front row 
accessible tickets are often sold out.   For example, in both 2015 and 2016, Carrie Ann Lucas, 
who uses a wheelchair for mobility, attempted to purchase accessible front row tickets to the 
Bare Naked Ladies concert.  Despite the fact that she started attempting to purchase tickets 
almost the instant they went on sale, no accessible seats were available either year.  This year, 
she noticed that, three days before the concert, front row accessible seats were available on 
StubHub.com for approximately double their face value.   

 
For the 2016 Bob Dylan concert, Ms. Lucas and two companions were waiting to buy 

tickets as soon as they went on sale.  After refreshing the AXS.com website three times, her 
nephew, Gavin Lucas, was able to get three seats at the very end of the first row (seats 69, 70, 
and 71).  While attending the concert on June 19, 2016, Ms. Lucas noticed that a majority of 
individuals seated in the front row were not using wheelchairs or other mobility devices.  
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Nicole Miller has attempted to obtain accessible front-row tickets to approximately 75% 
of the shows at Red Rocks over the past few years but was unsuccessful at securing a front row 
accessible seat through AXS.com.  Kirk Williams, Matt Feeney, Elizabeth Forst, Kalyn 
Heffernan and other Claimants have all had similar experiences of being unable to buy front-row 
accessible seats, even within moments of the time they are on sale, and at times when plenty of 
inaccessible seats remain available.  Front row accessible tickets are not available to those who 
need them because they are being sold out too quickly for disabled customers to access them.  
Based on their almost immediate availability on the secondary market and, as discussed below, 
the fact that there are often no patrons who use wheelchairs in the first row, it is clear that these 
tickets are being purchased by people who do not need their accessibility features.   
 
 Because they are often unable to purchase tickets through the website like nondisabled 
patrons seeking inaccessible seats, disabled patrons must resort to other, more expensive, 
methods of obtaining tickets.  Many attempt to buy tickets through ticket resellers like 
StubHub.com or through Craigslist.  However, Row 1 accessible tickets are generally available 
on these websites only at significantly inflated prices.  Elizabeth Forst, who uses a power 
wheelchair for mobility, purchased front row tickets for the June 7, 2016 Lumineers concert for 
$185, when they were originally sold for $75.  When Ms. Forst looked into attending a Film on 
the Rocks showing of Purple Rain on May 12, 2016, front row tickets were being sold for $400-
$500 on the secondary market.  Matt Feeney, who is paraplegic and uses a wheelchair, was 
forced to pay $400 to a scalper for two front row tickets to a 2012 String Cheese Incident 
concert.  Front row accessible tickets are being purchased and resold at extraordinarily high 
prices, placing a heavy financial burden on disabled concertgoers.  
 
 Some disabled customers have resorted to spending money to obtain access to presales in 
order to secure accessible tickets.  Ms. Miller and Ms. Forst both paid to become fan club 
member of the Lumineers in order to have access to presale tickets, but were still unable to 
secure front row accessible seating; Ms. Forst ended up paying $185 for tickets on the secondary 
market.  Ms. Miller was able to obtain front row tickets to the September 18, 2014 Jason Aldean 
concert only after paying $150 per person for fan club memberships.  Resorting to paying high 
fees for fan club memberships and access to pre-sales is an option unavailable to many disabled 
concertgoers.  
 
 If disabled concertgoers do not have the opportunity to buy front row seats because they 
are sold out or too expensive on the secondary market and are prohibited from sitting (or, more 
commonly, unable to sit) in the inaccessible rows, with their wheelchair, they are forced to sit in 
Row 70.  This section does not provide an equivalent concert experience to one in the front row 
or even most of the rows between the front and the back.  The difference in acoustics and 
reduced ability to see the performers diminish the concert experience for patrons who use 
wheelchairs; this is especially so for such patrons who have hearing or vision disabilities.  
 
 One way that disabled concertgoers have tried to attend concerts while avoiding the 
prohibitively expensive secondary market prices is by purchasing tickets to inaccessible seats 
when front-row accessible tickets are not available and then requesting to be reseated.  Kalyn 
Heffernan, who has osteogenesis imperfecta and uses a wheelchair for mobility, has been 
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attending Red Rocks concerts for almost two decades.  In the past, if she was unable to purchase 
an accessible seating ticket, she would purchase an inaccessible ticket and was reseated in a first 
row accessible seat.  Bradley McCollum and his wife, Rana, who uses a wheelchair, have also 
attended concerts by purchasing inaccessible tickets and requesting to be reseated in the 
accessible first row.  However, this policy is apparently no longer in effect and wheelchair-users 
are prohibited from sitting in the first row unless they hold a Row 1 ticket.  This policy is 
enforced even if the front row has many empty seats.  For example, on one occasion, when Ms. 
Heffernan was forced to sit in the back row, not only was the front row almost completely 
unoccupied, the entire show was three-quarters empty.   
 
 As noted above, concertgoers who use wheelchairs are often denied seating in the 
accessible front row, even when this row is mostly empty.  On August 23, 2014, Beth Requist 
attended Reggae on the Rocks with tickets she had gotten from one of the bands’ manager.  She 
and a friend tried to sit in the front row but were denied because their tickets were for 
inaccessible seats.  Ms. Requist noted that there were only 10 people sitting in the front row and 
that she and her friend were the only wheelchair users.   
 
 Indeed, Claimants have noticed that the front row at Red Rocks is almost never full, and 
that many of the individuals sitting there do not appear to need a wheelchair space.  Despite the 
fact that disabled patrons attempting to purchase front row tickets online are often told that they 
have sold out immediately, the front row is rarely filled to capacity, suggesting that accessible 
seating tickets are being withheld from sale to rightful disabled purchasers.  Matt Feeney, who 
uses a wheelchair, repeatedly attempted -- unsuccessfully -- to buy tickets online to the String 
Cheese Incident.  He ultimately approached a friend who works for the band, requesting help 
obtaining tickets.  He was given a “Will Buy” form from AEG Live, an independent concert 
promoter used by Red Rocks.  Once he filled out the form he was notified he had two front row 
seats to all three nights of their concerts for the price of only $49 per seat -- long after accessible 
seats had sold out online.  Disabled concertgoers have also noticed that front row accessible 
tickets are often offered in promotions on the radio station KBCO or to friends of the band.  
These incidents indicate that promoters are improperly given access to accessible concert tickets 
before disabled individuals, and naturally do not limit their sales or distribution to patrons with 
who use wheelchairs.  
 
 In summary, Red Rocks only has accessible seating in Row 1 and Row 70, but Row 1 
tickets are nearly impossible to buy on AXS.com because they are being bought up immediately 
and resold or are being held back by venue users or promoters.  Disabled concertgoers are no 
longer allowed to purchase inaccessible tickets and be reseated in the front row even if there are 
accessible seats available there.  Ultimately, their only choice is the back row -- a quintessential 
form of discrimination recognized in the ADA’s legislative history:  “Historically, persons with 
disabilities have been relegated to separate and often inferior services.  For example, seating for 
persons using wheelchairs is often located in the back of auditoriums.”  H.R.Rep. No. 101-485, 
pt. 2, at 102 (1990), reprinted in 1990 U.S.C.C.A.N. 303, 385. 
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Seating Configuration 
 
 Wheelchair seating in the first row is inhospitable to mixed parties of patrons who use 
and do not use wheelchairs.  In such a situation, the wheelchair-user sits in front of the front row 
bench, while their ambulatory companions are required to sit on the bench itself, several feet 
behind.  This physically separates disabled and non-disabled members of the same party, while 
parties consisting entirely of nondisabled patrons in inaccessible seats may all sit shoulder-to-
shoulder, allowing conversation, sharing of food, and other interaction.   
 
 For Bruce Goguen and his wife, Robin Bolduc, the situation is more dire.  Mr. Goguen 
uses a wheelchair and a ventilator due to Multiple Sclerosis.  Ms. Bolduc must sit adjacent to 
him to assist with the vent; if she were sitting behind him, she would not be able to hear the 
alarms or notice when he was not able to breathe, nor would she be able to assist him with eating 
or drinking without standing up to block those behind them.   
 
 Finally, the ground surface in front of the first-row bench where the wheelchair spaces 
are located is very uneven, causing patrons who use wheelchairs to have to wheel even farther 
forward to find level ground, and there is no signage in this area indicating that it is reserved for 
patrons with disabilities.   
 
Shuttle 
 
 Pursuant to an earlier settlement challenging the excessive slopes on the route from the 
parking lot to the lower entrance,1 “Red Rocks Amphitheatre operates shuttle vehicles to 
transport guests with disabilities or mobility impairments from the paved accessible section of 
the Upper South Parking Lot to the ramp accessing the first row of the amphitheatre.”2  
However, “patrons who require use of a wheelchair [are] asked to present Row 1 ticket to gain 
access to shuttle,”3 while ambulatory concertgoers are not required to show their ticket.  This 
policy is problematic for concertgoers like Elena LaGoo, who has multiple sclerosis and is able 
to walk short distances but also uses a wheelchair.  Because she is unable to get front row tickets, 
she usually buys inaccessible tickets, parks in the accessible parking in the Upper South Lot, and 
takes the shuttle.  She has been denied a ride in the shuttle because she did not have a front row 
ticket, even after communicating to the drivers that her husband was unable to push her all the 
way up the hill.  Ms. Heffernan was denied a ride in the shuttle because she did not have a Row 1 
ticket, forcing her to ascend a steep ramp in her chair.  The driver told Ms. Heffernan that 
drivers’ jobs are threatened if they provide rides to anyone who does not have a front row ticket, 
even those individuals, like Ms. Heffernan and Ms. LaGoo, who need it.  
 

Several Claimants have reported that the accessible shuttle they rode only had the ability 
to transport one wheelchair user at a time.  This is problematic for groups traveling with more 
than one wheelchair user, especially groups that include parents and children.  For example, 

                                                            
1 See Williams v. City and County of Denver, 99-cv-1193-WYD (D. Colo.), Consent Decree, ¶ 6.   
2 See http://redrocksonline.com/visitor-info/Accessibility. 
3 See http://redrocksonline.com/visitor-info/parking. 
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because of this policy, Ms. Lucas cannot bring her children -- two of whom also use wheelchairs 
and need to be accompanied -- to concerts with her, as they would be unable to ride in the shuttle 
together.   

 
In addition, the shuttles at Red Rocks do not have adequate maneuvering space to allow 

the shuttle driver to secure a wheelchair without very intrusive climbing around and bumping 
into a chair.  When Ms. Lucas rode the shuttle last month, the joystick display gooseneck on her 
wheelchair was bent out of position, making it impossible for her to see which program her chair 
is on, and requiring it to be adjusted before she could use her chair again. 
 
 The shuttle is also unavailable during pre-concert events, such as sound checks and 
Q&A’s with the artists.  This proved to be a problem for Mr. Downham, who purchased passes 
for the Lindsey Stirling Concert sound check and Q&A.  He showed up to the disabled parking 
lot where Red Rocks employees checked his pass.  However, there was no shuttle to drive him to 
the sound check.  Mr. Downham and his friend resorted to requesting a ride from another 
wheelchair-using attendee.  It is evident that the shuttle service is not providing accessible 
transportation that allows individuals with mobility impairments a non-discriminatory experience 
at Red Rocks. 
 
Restrooms  
 
 Disabled concertgoers have also experienced problems with the restroom facilities at Red 
Rocks.  Ms. Lucas notes that the baby changing table in the accessible restroom reduces the 
width of the space, making it less maneuverable for people using power chairs.  When she 
attempted to use it last month, the changing table would not stay retracted, which made it 
impossible to use the stall.  In addition, the toilet paper is on the far wall and out of reach.  There 
is a single accessible restroom near the medical office, but Ms. Lucas was required to notify a 
paramedic who would then unlock the restroom so she could use it.  Nondisabled patrons do not 
have to ask to have doors unlocked to be able to use restrooms. 
 
 Ms. LaGoo has also experienced problems with restroom accessibility.  As noted above, 
Ms. LaGoo has multiple sclerosis and is unable to walk long distances or many stairs. At one 
concert, she was denied entry into the accessible bathroom by a Red Rocks employee because 
she did not have a visible disability.  Even after she told the employee she could not walk down 
five flights of stairs to access the restroom, she was not allowed to use the accessible restroom.  
At later concerts, Ms. LaGoo brought her handicap pass from her car as well as a doctor’s note 
and the employees at Red Rocks still barred her from using the accessible restroom.   
 

Red Rocks Policies and Practices 
 

 In response to our Colorado Open Records Act (“CORA”) request for Red Rocks 
ticketing polices, the City sent a brochure that states that it “follows the 2010 ADA guidelines 
regarding sale of accessible seating.”  Other notable policies include: 
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 “[O]nly Row 1 and Row 70 ticket holders and their ticketed companions can be 
accommodated in these ticketed rows.”   
 

 “Red Rocks Amphitheatre operates free shuttle vehicles to transport guests with 
disabilities and/or mobility impairments from the Upper South Parking Lot to the ramp 
accessing the first row of the amphitheatre. Patrons who require use of a wheelchair will 
be asked to present a Row 1 ticket to gain access to the shuttle.”  (Emphasis added.)  

 
The brochure notes that “[t]icket fraud includes but is not limited to misrepresentation of having 
a disability.”   
 
 The City sells tickets to Red Rocks through AXS Digital.  In addition, Red Rocks is a 
“partner” of the secondary ticket sales company StubHub.  We obtained, from the City Clerk’s 
office, the contract with AXS, which contains the following language: 
 

Contractor shall perform or cause to be performed all services in full compliance 
with all applicable laws, rules, regulations and codes of the United States, the 
State of Colorado; and with the Charter, Revised Municipal Code, ordinances, 
rules, regulations and Executive Orders of the City and County of Denver. The 
foregoing compliance activities shall include without limitation Title III of the 
Americans with Disabilities Act and the Americans with Disabilities Act 
Accessibility Guidelines, which require, among other things, that persons seeking 
to purchase accessible seating must be able to do so during the same hours and in 
the same manner as persons seeking to purchase general seating. 

 
Agreement between City and County of Denver and AXS Digital, LLC, ¶ 23.  We were unable to 
find in this contract -- or obtain through CORA requests -- any language designed to instruct 
AXS on how to comply with the ADA or prevent fraud.  This agreement also makes clear that 
the City’s ticket sales are integrated with StubHub, id. Ex. A, ¶ D(2)(c), though we could not 
find a contract with Stub Hub through a search of the Clerk and Recorder’s online database.   
 
 When purchasing first-row tickets on the AXS website, a patron sees this language: 
 

Accessible seating offers are for individuals with disabilities and their 
companions only. By purchasing accessible seating, the purchaser attests that he 
or she requires, or are purchasing tickets for someone who requires, the features 
of an accessible seat.  If accessible seating is purchased fraudulently, the 
purchaser will be subject to investigation and/or relocation. 

 
When purchasing these tickets on StubHub, patrons are told only, “[l]imited mobility (printed on 
ticket);” there is no explanation of what “limited mobility” means, what consequences there 
might be for a nondisabled person purchasing the ticket, or any other measures to discourage 
fraud.  Third-party reseller Mark’s Tickets states only “ADA Seating, wheelchair accessible 
ticket.” 
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 It is likely that many prime accessible tickets are being purchased by patrons who do not 
need the accessibility features of the seats, or by scalpers for the purpose of reselling them at an 
inflated price.  It is also possible that many of these seats are being bought up almost instantly by 
scalpers using “ticket bots.”  “Bots are aggressive computer programs that bypass security on 
internet ticketing sites . . ..  These computer programs essentially cut in line and have the ability 
to buy thousands of tickets the instant sales open, leaving fans with no option but to purchase 
tickets at up to ten times their face value from traditional scalpers or bots users in the secondary 
market.”  Robert J. McFadden, The Bots Act: A Small Step for Fankind When A Giant Leap Is 
Needed, 55 WASHBURN L.J. 427, 428 (2016).   

 Finally, as noted above, it is our understanding that some front row accessible tickets are 
reserved for or provided to concert promoters and/or individuals affiliated with the groups 
performing at Red Rocks, without respect to whether or not they are disabled.  For example, a 
study conducted by the Attorney General of New York of the two biggest promoters -- 
LiveNation and AEG Live -- revealed that “only about 46% of tickets are reserved for the public.  
The remaining 54% of tickets are divided among two groups:  holds (16%) and pre-sales (38%).”  
Office of the New York State Attorney General Eric T. Schneiderman, Obstructed View:  What’s 
Blocking New Yorkers from Getting Tickets, http://www.ag.ny.gov/pdfs/Ticket_Sales_Report.pdf 
at 11.  “Holds” are reserved for industry insiders; “pre-sales” are made available to non-public 
groups such as fan clubs.  Id.  The report goes on to explain that “a hold simply represents a 
reservation,  . . . in most cases a group that has been allocated tickets through a hold will not use 
a portion of those tickets. In these instances, the tickets are released back to the promoter, who 
will typically make the tickets available for sale to the public.  Because the tickets are usually not 
released through a publicized on-sale event, tickets released in this manner are often purchased 
by brokers who are constantly searching for new tickets that are made available closer to the date 
of the event.”  A recent law review article examining the phenomenon of ticket bots cited these 
astonishing figures:  64% of tickets held back for a One Direction show in New Jersey; 77% of 
tickets held back for a Pink show; and 92% of tickets held back for a Justin Bieber concert.  
McFadden, supra at 433 n.41.  Based on Claimants’ experience, we believe this is likely 
occurring at Red Rocks as well.   
 

Applicable Law 
 
 Red Rocks is owned and operated by the City and County of Denver and, as such, is 
governed by Title II of the Americans with Disabilities Act (“Title II” or “ADA”), 42 U.S.C. 
§ 12131 et seq., which prohibits disability discrimination by public entities, and by Section 504 
of the Rehabilitation Act of 1973, 29 U.S.C. § 794 (“Section 504”), which prohibits such 
discrimination by recipients of federal funding.  As a place of public accommodation, Red Rocks 
is also governed by the Colorado Anti-Discrimination Act, C.R.S. § 24-34-601 et seq. 
(“CADA”).  These statutes require both that Red Rocks be physically accessible and that it have 
policies designed to ensure that access is actually provided to those who need it.   
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 While Title II and Section 504 are both implemented through detailed regulations,4 the 
governing principle informing both statutes is the requirement that individuals with disabilities 
be provided “meaningful access” to local government programs and services.  Chaffin v. Kansas 
State Fair Bd., 348 F.3d 850, 857 (10th Cir. 2003) (quoting Alexander v. Choate, 469 U.S. 287, 
301 (1985)).  As this letter makes clear, the ticketing and seating policies at Red Rock deny 
meaningful access to patrons who use wheelchairs.   
 
 Title II and Section 504 also both require that covered entities  
 

make reasonable modifications in policies, practices, or procedures when the 
modifications are necessary to avoid discrimination on the basis of disability, 
unless the public entity can demonstrate that making the modifications would 
fundamentally alter the nature of the service, program, or activity. 
 

28 C.F.R. § 35.130(b)(7); see also Choate, 469 U.S. at 301.   
 
 Both Title II and Section 504 also govern the physical accessibility of facilities owned or 
operated by covered entities.  Although, because of its age, no accessibility guidelines applied 
when Red Rocks was built, it has been altered sufficiently in the years since the ADA took effect 
(1992) that at the very least its seating arrangement and restrooms are governed by the 1991 or 
2010 Department of Justice Standards for Accessible Design (“1991 Standards” and “2010 
Standards,” respectively).  28 C.F.R. § 35.151(b), (c). As the City recognizes on the Red Rocks 
website,5 ticketing polices are governed by the ADA implementing regulations promulgated in 
2010, 28 C.F.R. § 35.138 (“2010 Ticketing Regulations”).   
 
 CADA prohibits discrimination on the basis of disability by places of public 
accommodation, defined to include “public facilit[ies] of any kind whether indoor or outdoor.”  
C.R.S. § 24-34-601(1).  Specifically, the statute makes it “unlawful for a person, directly or 
indirectly, to refuse, withhold from, or deny to an individual or a group, because of disability . . . 
the full and equal enjoyment of the goods, services, facilities, privileges, advantages, or 
accommodations of a place of public accommodation.”  Id. § 24-34-601(2)(a).  We believe this 
statute would apply not only to the City but to AXS Digital, AEG Live, LiveNation, StubHub 
and any other entity responsible for the barriers to accessible tickets at Red Rocks.  
 
 Finally, it is likely that a number of the practices of third-party resellers violate the 
Colorado Consumer Protection Act (“CCPA”).  For example, this statute prohibits 
“[k]knowingly mak[ing] a false representation as to the . . . uses of goods [or] services,” and 
“fail[ing] to disclose material information concerning goods, services, or property which 
information was known at the time of an advertisement or sale if such failure to disclose such 
information was intended to induce the consumer to enter into a transaction.”  C.R.S. § 6-1-
105(e), (u).  The CCPA explicitly prohibits the use of ticket bots.  C.R.S. § 6-1-720(1).   
 

                                                            
4  28 C.F.R. pt. 35 (Title II); 28 C.F.R. pt. 41 (Section 504).   
5  http://redrocksonline.com/visitor-info/accessibility  
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Seating 
 
 While ticketing policies form the core of our clients’ complaints, it is helpful, we think, to 
understand the seating configuration and relevant regulations before discussing ticketing 
regulations.  
 
 Both the 1991 and the 2010 Standards set forth minimum numbers and dimensions of 
wheelchair seating spaces required in assembly areas.  1991 Standards §§ 4.1.3(19); 4.33.3;6 
2010 Standards §§ 221, 802.  Because the number of required wheelchair spaces is lower in the 
2010 Standards, compare 2010 Standards Table 221.2.1.1 with 1991 Standards § 4.1.3(19)(a), 
that newer, lower standard applies.  28 C.F.R. § 35.133(c).  Because Red Rocks has 9,525 seats, 
according to Table 221.2.1.1, it must have 59 wheelchair seating spaces, each one adjacent to a 
companion seat,7 for a total of 118 spaces.  According to a manifest we received pursuant to our 
CORA requests, Red Rocks has 36 accessible/companion spaces in Row 1 and 42 in Row 70, for 
a total of 78, or 40 spaces short of what is required.   
 
 The figure of 36 seats in the first row is likely higher than permissible by the seat 
dimensions required in the 1991 and 2010 Standards.  According to the manifest, the 36 
accessible seats in the first row are located between numbers 33 and 76.  Based on measurements 
CREEC took during a recent visit to Red Rocks, each numbered seat in the first row is 18 inches 
wide, or a total of 792 inches.8  The 2010 Standards require that each wheelchair space be 36 
inches wide, or 33 inches wide if adjacent to another 33-inch-wide wheelchair space.  § 802.1.2.  
Neither the 1991 nor the 2010 Standards contain a minimum width for companion seats; 
however, an unscientific survey of simple, portable chairs suggests that 18 inches is not 
unreasonable.  Thus, each wheelchair-companion pair must be between 51 and 54 inches wide 
(that is 33 + 18 or 36 + 18).  Giving the City the benefit of the doubt by using the lower figure -- 
51 inches -- at most 15 pairs or 30 seats would fit in the 792 inches between seats 33 and 76.   
 
 In addition, as noted above, in the first row, the accessible and companion seating spaces 
are not adjacent.  Rather, patrons who use wheelchairs back up against the front row bench, 
while their ambulatory companions sit on the bench itself, essentially behind the wheels of the 
wheelchair-using companion.  This places the accessible spaces several feet in front of the 
companion spaces and separates ambulatory and wheelchair-using concert-goers in the same 
party.  The 1991 Standards require the seats to be “next to” one another, § 4.33.3, and the 2010 
Standards clarify that this means “shoulder alignment” between the two types of spaces, 
§ 802.3.1.   
 

                                                            
6  Section 4.33.3 of the 1991 Standards and section 221.2.3 of the 2010 Standards also require 
that the seats be dispersed.  We recognize the difficulty of dispersing wheelchair-accessible 
seating at Red Rocks.   
7  See 1991 Standards § 4.33.3; 2010 Standards § 221.3.   
8 There are 44 numbered seats from seat 33 to seat 76; multiplied by 18 inches yields 792 inches.   
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 Finally, accessible seats must be situated on level ground.  1991 Standards § 4.33.4; 2010 
Standards § 802.1.1. As explained above, the ground designated for accessible seating is not 
level. 
 
Ticketing 
 
 As is clear from the discussion above, current Red Rocks ticketing policies effectively 
exclude most patrons who use wheelchairs from the front row.  While we recognize that some of 
the ADA ticketing regulations put in place in 2010, 28 C.F.R. § 35.138, require some of the 
policies that have created this situation, the ADA’s overriding mandates of nondiscrimination 
and meaningful access require modifications to remediate the current exclusionary effect. 
Indeed, this mandate is found at the heart of the new regulations themselves: 
 

A public entity that sells tickets for a single event or series of events shall modify 
its policies, practices, or procedures to ensure that individuals with disabilities 
have an equal opportunity to purchase tickets for accessible seating.    

 
28 C.F.R. § 35.138(a)(2).  Specifically, disabled patrons must have equal opportunity to purchase 
tickets “under the same terms and conditions as other tickets sold for the same event.”  Id. 
§ 35.138(a)(2)(v).  It violates this policy if disabled patrons must consistently pay higher prices 
for the same classes of tickets.  28 C.F.R. § 35.138(c).9   
 
 Current ADA ticketing policies are designed to ensure that patrons with disabilities have 
equal access to online sales and the secondary market and to protect the privacy of such patrons.  
So, for example, they state: 
 

 Patrons with disabilities must be able to transfer accessible seating tickets under the 
same terms and conditions as other patrons with other types of tickets, including on 
the secondary market.  Id. § 35.138(f), (g).   

 A public entity may not require proof of disability to purchase tickets for accessible 
seating, but may “inquire whether the individual purchasing the tickets for accessible 
seating has a mobility disability or a disability that requires the use of the accessible 
features that are provided in accessible seating,” or is purchasing the ticket for such 
an individual.  Id. § 35.138(h), (h)(1).  

 
The City asserts that its ticketing policies strive to follow these regulations.  However, as 

implemented at Red Rocks, those policies have had the effect of essentially closing off the front 
row to people with disabilities:  front row tickets are purchased the instant they come on the 
market -- likely by people without disabilities, whether individually or by using bots -- and 
immediately placed on the secondary market at much higher prices.    
 

                                                            
9  Similarly, it is illegal for a public entity to require a person with a disability to pay a surcharge 
for program accessibility.  28 C.F.R. § 35.130(f).   
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 Additional 2010 regulations provide the tools to solve this problem.  Most important is 
the provision, cited above, requiring reasonable modification where necessary to ensure that 
individuals with disabilities have “an equal opportunity to purchase tickets for accessible 
seating” as others.  28 C.F.R. § 35.138(a)(2).  In addition, the transfer and secondary-market 
access provisions cited above apply to people with disabilities, id. § 35.138(f), (g)(1), not to 
random, non-disabled purchasers of accessible tickets or bots.  Should a disabled patron purchase 
an inaccessible seat on the secondary market, the 2010 regulations require the covered entity to  
 

make reasonable modifications to its policies, practices, or procedures to allow 
the individual to exchange his ticket for one to an accessible seat in a comparable 
location if accessible seating is vacant at the time the individual presents the ticket 
to the public entity. 
 

Id. § 35.138(g)(2).  Finally, the covered entity “may investigate the potential misuse of 
accessible seating where there is good cause to believe that such seating has been purchased 
fraudulently.”  Id. § 35.138(h)(3).   
 
 Based on the above, several specific Red Rocks policies violate the ADA regulations on 
their face, and the effect of secondary market policies in the absence of either enforcement or 
alternatives has the effect of almost entirely excluding people who use wheelchairs from the 
most attractive accessible seats.  
 
 The policy that “[o]nly Row 1 and Row 70 ticket holders and their ticketed companions 
can be accommodated in” accessible seats and the concomitant refusal to transport people who 
use wheelchairs but do not have Row 1 tickets in the shuttle violate the requirement that that the 
City make reasonable modifications in policies to permit reseating if there are vacant accessible 
seats.  28 C.F.R. § 35.138(g)(2).   
 
 The practice of holding back accessible tickets and providing them to industry insiders or 
other promotional activities also violates the ADA, as it drops the number of accessible seats 
available for purchase by the general public even farther below the required percentage of total 
seats available to the general public.   
 
 More broadly, however, given the low number of wheelchair spaces and the fact that 
approximately half of them are concentrated in the best seats in the house, while the other half 
are essentially the worst seats, the City’s policies effectively exclude people who use wheelchairs 
in ways that they might not in a venue with the required number of seats properly dispersed.  
This will require policy modifications to ensure meaningful access. 
 
Restrooms 
 
 Both the 1991 and 2010 Standards require accessible restrooms on accessible routes, and 
provide detailed standards for such restrooms.  See, e.g., 1991 Standards §§ 4.16 - 4.22.  
According to the patron experiences discussed above, the restrooms at Red Rocks do not comply 
with these standards.  Furthermore, the City’s policies -- barring access to such restrooms except 
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for individuals in wheelchairs and locking restrooms during concerts -- violate the ADA by 
denying access to individuals with disabilities who need those accessible features.   
 
Remedies for Disability Discrimination. 

Remedies for violation of the ADA and Section 504 include injunctive relief, 
compensatory damages, and attorneys’ fees.  See generally Barnes v. Gorman, 536 U.S. 181, 187 
(2002) (injunctive relief; compensatory damages); 42 U.S.C. § 12205 (attorneys’ fees).  These 
remedies -- injunctive relief, damages, and attorneys’ fees -- are available to classes of aggrieved 
persons with disabilities, including disabled Red Rocks patrons and their companions.  In 
addition, under the Colorado Anti-Discrimination Act, where discrimination is on the basis of 
disability, the plaintiff can recover actual damages or a statutory penalty of up to $3,500 per 
incident of discrimination.  C.R.S. §§ 24-34-601(2)(b); 24-34-802(2)(a)(III). 

During this Structured Negotiations phase, Claimants are not seeking damages.  Should 
such negotiations fail and the matter proceed to litigation, we will revisit that question.   

Proposal for Resolution 

We respect the City’s efforts to comply with the 2010 ticketing regulations.  However, as 
noted above, Red Rocks policies and practices and the unique configuration of the Red Rocks 
Amphitheatre have the effect of excluding disabled patrons.  Reasonable modifications are thus 
required to ensure meaningful access for such patrons.  We would like to discuss with the City 
the following policy modifications.  

1. Modification of ticketing and seating policies to ensure that seating in the first row is 
limited to those who need those accessible seats.  As a starting point for discussion, we 
propose that individuals who hold tickets to first row accessible seats but do not need 
the accessible features should be reseated, while those who use wheelchairs (or 
otherwise cannot ascend to rows higher than the first) and who hold reserved seating 
tickets to inaccessible seats should be reseated in the first row.  Given the deficit of 
accessible seats, we would like to discuss holding back seats in the second row to help 
accommodate this reseating policy.  Because employees at Red Rocks may ask 
individuals if they have a mobility disability or a disability that requires the use of the 
accessible features that are provided in accessible seating, there is no reason why 
individuals are not asked and reseated.  

2. As recently as 2014, one user agreement required the user to agree that,  

tickets for any reserved seats sold in the first six (6) rows closest to the stage 
will be required to be “Will Call” where the ticket buyer must pick up their 
ticket order at the Red Rocks Box Office on the day of show and are required to 
show a valid matching picture identification in order to receive their tickets. 
This should be in accordance with User’s standard “Will Call” procedures. This 
section does not require the user to change their other standard ticket selling 
procedures. 
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User Agreement 46034 Elle Goulding AEG RRA, ¶ 34.  This would drastically reduce 
fraud and, we believe, is consistent with the 2010 ADA regulations, as the limitation 
applies equally to the best accessible and inaccessible rows.  We would like to discuss 
implementing this policy again.   

3. Modification of policies to prohibit holding back accessible seats from sale to the 
general public.   

4. Modification of the shuttle policy to make possible the reseating policy discussed 
immediately above and to ensure that guests with mobility disabilities who do not use 
wheelchairs and/or are not sitting in the first row may ride the shuttle.   

5. Given that the shuttles are intended to transport guests with disabilities, use of shuttles 
that permit more than one person using a wheelchair to travel together.  

6. Provision of non-fixed (e.g. folding) chairs for companions of patrons who use 
wheelchairs so that they may sit shoulder to shoulder in the first row accessible seats.   

7. Installation of signage and/or painting on the surface to indicate that the accessible 
seating in the front row is for wheelchair-users and their companions only.  

8. Repair of the concrete surface of the first row so that it is level.   

9. Widespread notification and publicity of the new policies and their enforcement to 
encourage compliance and discourage fraud, including more explicit and aggressive 
language on tickets issued by AXS, StubHub and others.   

10. Modification of policies to ensure that accessible seats are not provided to concert 
promoters, radio stations or other entities for giveaways, comps, contests or other 
similar uses.   

11. Training to ensure that staff -- including City and contractor staff -- are well versed in, 
and implement, all accessibility policies. 

 It will be conducive to productive discussions if we can obtain documents and 
information necessary to understand how tickets are held back, sold, and resold.  The following 
information would assist us in getting the conversation underway; additional information will be 
necessary as we go along: 

1. A list of all promoters, ticket sales companies, and any other contractor or entity that is 
involved in the sale, holding back, and/or distribution of tickets to Red Rocks, 
including AXS, StubHub, and others and copies of contracts with those entities.  (We 
have the contracts with AXS, AEG Live and Live Nation; we would need contracts 
with the remaining entities.)      

  






