
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Judge Robert E. Blackburn

Civil Action No. 15-cv-00839-REB-KMT

NATIONAL FEDERATION OF THE BLIND, on behalf of their members and    
themselves,
COLORADO CROSS-DISABILITY COALITION, on behalf of their members and    
themselves, 
KEVAN SCOTT,
YOLANDA THOMPSON,
DISHON SPEARS,
HEATHER ALBRIGHT,
MARK CADIGAN, and
JESSICA FORDYCE, on behalf of themselves and all others similarly situated,

Plaintiffs,

v.

PETSMART, INC.,

Defendant.

ORDER OVERRULING OBJECTIONS TO AND ADOPTING 
RECOMMENDATION OF UNITED STATES MAGISTRATE JUDGE

Blackburn, J.

The matters before me are (1) the Recommendation of United States

Magistrate Judge [#67],1 filed August 17, 2016; and (2) Plaintiffs’ Objections to the

United States Magistrate’s Report and Recommendation Re: Defendant’s Motion

To Strike Class Allegations [#69], filed August 30, 2016.  I overrule the objections,

adopt the recommendation, and grant the motion to strike the class allegations of the

Amended Complaint.

1  “[#67]” is an example of the convention I use to identify the docket number assigned to a
specific paper by the court’s case management and electronic case filing system (CM/ECF).  I use this
convention throughout this order. 
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As required by 28 U.S.C. § 636(b), I have reviewed de novo all portions of the

recommendation to which objections have been filed and have considered carefully the

recommendation, plaintiffs’ objections and defendant’s response thereto, and the

arguments made and authorities cited in the apposite motion, response, and reply.  The

recommendation is detailed and persuasively reasoned.  I concur with the magistrate

judge’s conclusion that this case presents one of the exceptional instances in which it is

appropriate to strike plaintiffs’ class allegations with respect to the proposed “Damages

Classes.”

As the magistrate judge cogently explained, plaintiffs’ proposed class definitions

are patently overbroad because they fail to limit the putative classes to persons who

actually were denied the “effective communication” required by Title III of the ADA.  See

28 C.F.R. § 36.303(a).2  To prove their discrimination claims, plaintiffs must show they

were “excluded, denied services, segregated or otherwise treated differently than other

individuals because of the absence of auxiliary aids and services[.]” 42 U.S.C. §

12182(b)(A)(2)(iii).  This standard plainly requires proof the statutory violation had some

actual effect on the aggrieved party.3  A legally blind customer who was not hindered in

2  “The term ‘effective communication’ is not expressly defined in the statute or the implementing
regulations, but the appendix to the regulations indicates that to be effective, communication with the
disabled individual must be as effective as that with a non-disabled individual.”  Kerr v. Heather Gardens
Association, 2010 WL 3791484 at *4 (D. Colo. Sept. 22, 2010) (citing 28 C.F.R., Appendix B to Part 36).

3  Plaintiffs’ reliance on a Department of Justice “Statement of Interest” filed in a similar case in
another district court fails on both procedural and substantive grounds.  (See Obj. at 6.)  Procedurally, this
document (which is merely excerpted in the objections and has not been presented to the court for full
review) was not referenced anywhere in plaintiffs’ response to the motion to strike.  The magistrate judge
hardly can be faulted for failing to consider it, and plaintiffs have waived any argument based thereon. 
See Marshall v. Chater, 75 F.3d 1421, 1426-27 (10th Cir. 1996); Alleyne v. Midland Mortgage Co., 2006
WL 2860811 at *3 (D. Colo. Sept. 12, 2006).  Moreover (and setting aside the failure to even argue, must
less substantiate, the legal effect of such a paper), the brief snippet plaintiffs have cited does not support
the broad conclusion they draw from it.  Instead, it appears clear the plaintiff in that case expressly alleged
he had been required to convey his PIN to a third party in order to make a purchase.

2
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her purchasing decision by the lack of an ADA-compliant POS device4 or did not

participate in or seek to make use of defendant’s loyalty rewards program was not

treated differently than any other customer.  Thus, while it is not necessary for a

putative plaintiff to show “adverse results” flowing from the ADA violation, see

Sunderland v. Bethesda Health, Inc., 2016 WL 3128652 at *10 (S.D. Fla. April 26,

2016),5 the mere failure to provide ADA-compliant POS devices, divorced from any

actual discriminatory consequence, is the type of technical violation that does not give

rise to a viable ADA claim for damages, see Wilson v. Pier 1 Imports (US), Inc., 439

F.Supp.2d 1054, 1067 (E.D. Cal. 2006); Access Now, Inc. v. South Florida Stadium

Corp., 161 F.Supp.2d 1357, 1368 (S.D. Fla. 2001).  A plaintiff who would seek

damages must show she was, in fact, damaged in one or more of the ways specified in

the statute.  Discrimination in the air is not sufficient.

Moreover, I concur with the magistrate judge’s conclusion that the shortcomings

in the proposed class definitions cannot be remedied by amendment because the class

itself is unascertainable.6  See Byrd v. Aaron’s Inc., 784 F.3d 154, 162 (3rd Cir. 2015). 

4  For example, a purchaser who intended to pay for her purchase by any method other than a
debit card would not have had to reveal her PIN number to a sales associate and thus would not have
been treated differently than other customers.  Likewise, all customers who shopped at stores which
already had installed tactile POS devices had equal access to purchasing options that required the
provision of a PIN.

5   That a plaintiff "ultimately achieved his goal of making a purchase does not mean that he did so
in a manner comparable to that of [non-disabled] patrons."  Tatum v. Doctor's Associates, Inc., 2016 WL
852458 at *6 (E.D. La. March 4, 2016).  Nevertheless, he must at least demonstrate a “real hindrance” to
his ability to secure the benefit or service.  See Sunderland, 2016 WL 3128652 at *10. 

6  In addition, plaintiffs’ suggestion that they need not show ascertainability with respect to a
putative Rule 23(b)(2) class miscomprehends the law.  Although ascertainability is not a requirement
where the putative Rule 23(b)(2) class seeks only injunctive and declaratory relief, see Colorado Cross-
Disability Coalition v. Abercrombie & Fitch Co., 765 F.3d 1205, 1226 (10th Cir. 2014) (McHugh, J.,
concurring in part and dissenting in part), it is required when damages are sought, see Colorado Cross-
Disability Coalition v. Taco Bell Corp., 184 F.R.d. 354, 356-57 (D. Colo. 1999).

3
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“Ascertainability requires that the method of determining whether someone is in the

class must be administratively feasible and must not depend on individualized

fact-finding or mini-trials.”  Donaca v. Dish Network, LLC, 303 F.R.D. 390, 397 (D.

Colo. 2014) (citation, internal quotation marks, and alteration omitted).  See also

Carrera v. Bayer Corp., 727 F.3d 300, 303-04 (3rd Cir. 2013); Warnick v. Dish

Network LLC, 301 F.R.D. 551, 556 (D. Colo. 2014).  Despite plaintiffs’ sanguine

assurances, the task of determining whether any particular prospective class member

qualifies as “legally blind” undoubtedly would transgress both these prohibitions.

Although plaintiffs claim error in the magistrate judge’s discussion suggesting the

class is unascertainable because potential members could not be found by reference to

defendant’s records, they do not consider the full implications of the magistrate judge’s

observations in that regard.  Without any way of identifying potential class members at

the outset, the parties would be required to send class notices to all the estimated half a

billion customers who made credit or debit card purchases during the relevant time

period and ask them to self-identify as “legally blind.”  Putative class members then

would be required to forward proof of their entitlement to participate in the class.  Those

submissions would have to be vetted.  See Donaca, 303 F.R.D. at 397 (class found

unascertainable despite proposal for publication notice, as “authentication of the bona

fides of any responder . . . would require individual investigation and fact-finding”).

   Those considerations alone would support a finding that allowing class claims in

this lawsuit would be administratively infeasible.  See Edwards v. Zenimax Media, Inc.,

2012 WL 4378219 at *4 (D. Colo Sept. 25, 2012).  Yet even further, is it not self-evident

what criteria would be appropriate to determine whether a putative class member was

4
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appropriately included in the class.  Although plaintiffs suggest several forms of

evidence which establish legal blindness under federal statutory definitions, see 42

U.S.C. § 416(i)(1)(B), there is no obvious reason why persons who do not have such

objective proof of disability status would not be entitled to be considered for inclusion in

the class, or that persons who do not satisfy the statutory definitions might nevertheless

have visual disabilities which prevent them from using non-compliant POS devices

without having to reveal sensitive information to a third party.  Indeed, the court

perceives potentially grave due process concerns in limiting potential class members to

only such forms of proof as plaintiffs suggest.     

For these reasons, I find and conclude that the class is unascertainable,

regardless how the court might amend the proposed class definition.  Accordingly, the

objections to the recommendation will be overruled, the recommendation will be

approved and adopted, and the defendant’s motion to strike the class allegations will be

granted.

THEREFORE, IT IS ORDERED as follows:

1.  That the Recommendation of United States Magistrate Judge [#67], filed

August 17, 2016, is approved and adopted as an order of this court; 

2.  That the objections stated in Plaintiffs’ Objections to the United States

Magistrate’s Report and Recommendation Re: Defendant’s Motion To Strike

Class Allegations [#69], filed August 30, 2016, are overruled,

3.  That Defendant’s Motion To Strike Class Allegations in Plaintiffs’

Amended Complaint and Memorandum of Law [#55], filed November 5, 2015, is

granted; and

5
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4.  That all class allegations of the Amended Complaint [#45], filed October 8,

2015, are stricken.

Dated September 20, 2016, at Denver, Colorado.

BY THE COURT:

6
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