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 Plaintiff, Colorado Cross-Disability Coalition (CCDC), appeals 

the district court’s order denying its request for attorney fees and 

costs.  We affirm. 

I. Background 

 CCDC is a nonprofit organization whose purpose “is to work 

for systematic change that promotes independence, self-reliance, 

and full inclusion for people with disabilities in the entire 

community.”  In January of 2012, CCDC mailed a letter to 

defendant, the Conejos County Sheriff’s Office (the Sheriff), 

requesting to inspect and copy certain records related to the 

Sheriff’s provision of sign language interpreters, 

telecommunications devices, and other auxiliary aids to people 

arrested or detained at the Conejos County Jail.   

After two months with no response, CCDC sent a notice that it 

intended to apply for an order to show cause why the Sheriff should 

not permit inspection of the records it requested.  One month later, 

CCDC filed the application, which was scheduled for a hearing in 

May of 2012.  The morning of the hearing, the Sheriff provided 

CCDC with the records it requested.  CCDC was satisfied with the 
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records provided, but subsequently filed a motion seeking attorney 

fees and costs related to bringing the lawsuit.   

After further delays largely attributable to the Sheriff, the 

district court held a hearing in May of 2013.  At the hearing, the 

Sheriff testified that within days of receiving CCDC’s letter, he 

evaluated the request to determine whether it included confidential 

information and whether he was required to provide access to the 

records.  He then directed his staff to review all arrest and detention 

records from the previous ten years, the majority of which were 

stored offsite.  Due to limited resources, the review was completed 

one week before the May 2012 hearing.   

In a subsequent written order, the district court denied 

CCDC’s request for attorney fees and costs.  This appeal followed. 

II. Records Request 

CCDC argues the district court erred in holding that the first 

three records in its request were criminal justice records governed 

by the Colorado Criminal Justice Records Act (CCJRA) rather than 

public records governed by the Colorado Open Records Act (CORA).  

As a result, it claims the district court applied the wrong standard 
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in determining whether CCDC was entitled to attorney’s fees.  We 

disagree. 

A. Standard of Review 

The parties agree the issue of access to the records was 

preserved.  However, because CCDC did not raise its federal 

preemption argument in the district court, we decline to consider it 

here.  See Akin v. Four Corners Encampment, 179 P.3d 139, 147 

(Colo. App. 2007). 

We review de novo the correct construction and application of 

the CORA and the CCJRA.  Harris v. Denver Post Corp., 123 P.3d 

1166, 1170 (Colo. 2005). 

B. Relevant Law 

When we interpret a statute, our goal is to give effect to the 

intent of the General Assembly.  Cain v. People, 2014 CO 49, ¶ 10.  

To determine legislative intent, we look first to the language of the 

statute, giving the words and phrases their ordinary and commonly 

accepted meaning.  Id.  If the language is clear, we need not resort 

to legislative history or other tools of statutory interpretation.  

Candelaria v. People, 2013 CO 47, ¶ 12.   
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Under the CORA, “[a]ll public records shall be open for 

inspection by any person at reasonable times,” except as otherwise 

provided by law.  § 24-72-203(1)(a), C.R.S. 2014.  “Public records” 

are those made, maintained, or kept by the State or one of several 

enumerated entities, “and held by any local-government-financed 

entity for use in the exercise of functions required or authorized by 

law or administrative rule or involving the receipt or expenditure of 

public funds.”  § 24-72-202(6)(a)(I), C.R.S. 2014.  They do not 

include criminal justice records, which are subject to the provisions 

of the Colorado Criminal Justice Records Act.  § 24-72-202(6)(b)(I). 

Access to criminal justice records is more limited.  See Harris, 

123 P.3d at 1171.  The CCJRA provides that “[e]xcept for records of 

official actions1 . . . all criminal justice records, at the discretion of 

the official custodian, may be open for inspection by any person at 

reasonable times . . . .”  § 24-72-304(1), C.R.S. 2014. “Criminal 

                                       
1 Records of “official actions” include those of “an arrest; indictment; 
charging by information; disposition; pretrial or post trial release 
from custody; judicial determination of mental or physical 
condition; decision to grant, order, or terminate probation, parole, 
or participation in correctional or rehabilitative programs; and any 
decision to formally discipline, reclassify, or relocate any person 
under criminal sentence.”  § 24-72-302(7), C.R.S. 2014.  CCDC 
does not argue that it requested any such records.   
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justice records” are records “made, maintained, or kept by any 

criminal justice agency in the state for use in the exercise of 

functions required or authorized by law . . . .”  § 24-72-302(4), 

C.R.S. 2014. 

The legislature has further distinguished public records from 

criminal justice records by establishing different remedies when a 

custodian denies access to the records.  Under the CORA, if the 

custodian of public records denies access, it must pay the 

requesting party’s reasonable costs and attorney fees unless the 

court finds that denial of access was proper.  Harris, 123 P.3d at 

1171 (citing § 24-72-204(5)).  By contrast, “if the custodian of 

criminal justice records denies access, it is only required to pay the 

requesting party’s reasonable costs and attorney fees under the 

CCJRA if the court finds that the denial was improper and was 

arbitrary and capricious.”  Id. (citing § 24-72-305(7), C.R.S. 2014). 

C. Analysis 

CCDC claims the first three records it requested were public 

records subject to the CORA, not criminal justice records subject to 

the CCJRA.  We disagree. 

The first three items in CCDC’s request were: 
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• Any and all documents and/or policies relating to the 

provision of sign language interpreters for arrestees of the 

Sheriff. 

• Any and all documents and/or policies relating to the 

provision of sign language interpreters for detainees and/or 

inmates of the Conejos County Jail. 

• Any and all documents and/or policies relating to the 

provision of telecommunications devices for the deaf by the 

Sheriff and/or the Conejos County Jail. 

Notably, this request appears to include both written policies 

describing when the Sheriff provides sign language interpreters and 

telecommunications devices, as well as reports of particular 

instances in which the Sheriff has provided these services. 

To determine whether the records are criminal justice records 

subject to the CCJRA, we first look to the definition of “criminal 

justice record” contained in section 24-72-302(4).  The language of 

this section evinces a clear legislative intent for the term to include 

records that are (1) kept by a criminal justice agency (2) for use in 

the exercise of functions required or authorized by law.  See id.  The 
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language is clear, so we apply it without resorting to any rules of 

statutory interpretation.  See Candelaria, ¶ 12. 

First, there is no serious dispute that the Sheriff’s Office is a 

criminal justice agency.  See Harris, 123 P.3d at 1173.  Second, any 

written policies or reports regarding the provision of sign language 

interpreters or telecommunication devices to arrestees or detainees 

are related to the Sheriff’s operation of the Conejos County Jail.  As 

the district court noted, sheriffs are legally responsible for operating 

county jails and their prisoners.  See § 30-10-311, C.R.S. 2014; see 

also § 17-26-102, C.R.S. 2014.  The Sheriff is authorized to 

establish policies and procedures for carrying out this 

responsibility.  See People v. Buckallew, 848 P.2d 904, 908 (Colo. 

1993) (“Although a sheriff’s authority is generally created by 

legislative enactment, a sheriff also has those implied powers which 

are reasonably necessary to execute those express powers.”); see 

also Tungent v. Bd. of Cnty. Comm’rs, 992 P.2d 650, 652 (Colo. App. 

1999) (“The sheriff must retain a certain amount of policy-making 

autonomy . . . .” (internal quotation marks omitted)).  Because the 

records CCDC requested are kept by a criminal justice agency for 

use in the exercise of functions required or authorized by law, they 
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are criminal justice records subject to the CCJRA.  See § 24-72-

302(4).  

While we are unaware of any prior cases analyzing the type of 

records CCDC requested, a review of cases involving similar records 

reinforces our conclusion.  In Johnson v. Colo. Dep’t of Corr., 972 

P.2d 692 (Colo. App. 1998), a division of this court held that records 

of an internal affairs investigation conducted by the Department of 

Corrections were criminal justice records within the meaning of the 

CCJRA.  Id. at 694-95.  The Colorado Supreme Court reached the 

same conclusion in Harris, 123 P.3d 1166, holding that recordings 

the Jefferson County Sheriff’s Office collected and used in 

investigating the Columbine murders were criminal justice records 

subject to the CCJRA.  Id. at 1173-74.  Likewise, in Freedom Colo. 

Info., Inc. v. El Paso Cnty. Sheriff’s Dep’t, 196 P.3d 892 (Colo. 2008), 

the court applied the CCJRA to the closed file of a deputy sheriff 

who was discharged following an internal affairs investigation.  Id. 

at 900-01.  In each of these cases, the court concluded the records 

were criminal justice records subject to the CCJRA after 

determining that they belonged to a criminal justice agency and 

were kept in the exercise of an authorized function of the agency.  
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See Johnson, 972 P.2d at 694; Harris, 123 P.3d at 1173; Freedom 

Colo., 196 P.3d at 898 n.2, 900 n.4.  We have engaged in essentially 

the same two-part inquiry (albeit more explicitly) and have reached 

the same result. 

In summary, the Sheriff’s Office is a criminal justice agency 

that keeps records like those CCDC requested in the exercise of 

functions required or authorized by law.  Because CCDC requested 

criminal justice records subject to the CCJRA, the district court 

correctly applied the CCJRA to its request for attorney fees and 

costs. 

III. Attorney Fees and Costs 

CCDC claims that, by failing to respond to its request until the 

morning of the May 2012 hearing, the Sheriff arbitrarily and 

capriciously denied access to the records.  Therefore, CCDC argues, 

even if the district court correctly held that the CCJRA applies, it is 

entitled to recover reasonable court costs and attorney’s fees.  We 

disagree. 

A. Standard of Review 

When a request is made to inspect a criminal justice record 

that is not a record of an “official action,” the CCJRA gives the 
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custodian discretion to grant or deny the request.  Freedom Colo., 

196 P.3d at 897.  The district court reviews the custodian’s decision 

for abuse of discretion.  Id.  If the court finds the denial of 

inspection was improper, it must order the custodian to permit 

inspection.  § 24-72-305(7).  If it further finds “the denial was 

arbitrary or capricious, it may order the custodian to pay the 

applicant’s court costs and attorney fees.”  Id.  A decision is not 

arbitrary or capricious if it reflects a conscientious effort to 

reasonably apply legislative standards, see Daniels v. City of 

Commerce City, Custodian of Records, 988 P.2d 648, 652 (Colo. App. 

1999), or if the record as a whole contains substantial evidence to 

support the decision, Long v. Colo. Dep’t of Revenue, Motor Vehicle 

Div., 2012 COA 130, ¶ 6.   

We review de novo whether the district court applied the 

correct legal standard.  Freedom Colo., 196 P.3d at 897.  Because 

the plain language of section 24-72-305(7) allows, but does not 

require, a court to award attorney fees, we review the court’s 

decision not to award attorney fees for abuse of discretion.  See 

Carruthers v. Carrier Access Corp., 251 P.3d 1199, 1204-05 (Colo. 

App. 2010) (same conclusion applying another statutory provision 
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allowing a court to award attorney fees); see also City of Wheat 

Ridge v. Cerveny, 913 P.2d 1110, 1113-15 (Colo. 1996) (same 

conclusion applying a similar constitutional provision). 

B. Analysis 

The district court applied the correct legal standard to CCDC’s 

motion for attorney fees and costs, and the record is sufficient to 

support its conclusion.   

After it found that the Sheriff’s failure to respond to CCDC’s 

request prior to the May 2012 hearing improperly denied CCDC 

access to criminal justice records, the district court examined 

whether the Sheriff’s conduct was arbitrary and capricious.  The 

district court thereby applied the correct legal standard for 

determining whether a party may recover attorney fees and costs 

under the CCJRA.  See § 24-72-305(7).   

The district court found the Sheriff did not act arbitrarily or 

capriciously because he attempted to comply with CCDC’s request 

and engaged in a balancing of interests to determine whether CCDC 

was entitled to the records.  Specifically, the court noted the Sheriff 

dedicated members of his staff and a significant amount of time 

reviewing documents from the previous ten years in order to 
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determine whether his office had the records CCDC requested.  The 

uncontroverted testimony at the May 2013 hearing is sufficient to 

support the court’s finding and its ultimate decision not to award 

attorney fees and costs.   

Because the district court applied the correct legal standard 

and the record is sufficient to support its decision, the court did not 

abuse its discretion in denying CCDC’s motion. 

IV. Conclusion 

 For the reasons set forth above, we affirm the district court’s 

order and deny CCDC’s request for attorney fees.   

 JUDGE LICHTENSTEIN and JUDGE BOORAS concur.   



  

 
 
 
 

NOTICE CONCERNING ISSUANCE OF THE MANDATE 
 
 
 
Pursuant to C.A.R. 41(b), the mandate of the Court of Appeals may issue forty-
three days after entry of the judgment.  In worker’s compensation and 
unemployment insurance cases, the mandate of the Court of Appeals may issue 
thirty-one days after entry of the judgment.  Pursuant to C.A.R. 3.4(l), the 
mandate of the Court of Appeals may issue twenty-nine days after the entry of 
the judgment in appeals from proceedings in dependency or neglect. 
 
Filing of a Petition for Rehearing, within the time permitted by C.A.R. 40, will 
stay the mandate until the court has ruled on the petition.  Filing a Petition for 
Writ of Certiorari with the Supreme Court, within the time permitted by C.A.R. 
52(b) will also stay the mandate until the Supreme Court has ruled on the 
Petition. 
 
 
 
    BY THE COURT:  Alan M. Loeb  
        Chief Judge 
 
 
DATED:  October 23, 2014 
 
Notice to self-represented parties:  The Colorado Bar Association 

provides free volunteer attorneys in a small number of appellate cases.  If 
you are representing yourself and meet the CBA low income qualifications, 
you may apply to the CBA to see if your case may be chosen for a free 
lawyer.  Self-represented parties who are interested should visit the 
Appellate Pro Bono Program page at 
http://www.cobar.org/index.cfm/ID/21607. 
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