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  AFTERNOON SESSION, FRIDAY, MAY 17, 2013 1 

  (The Court convened with all parties present, and the following proceedings were 2 

had:) 3 

  THE COURT: All right.  At this time we’ll call up 2012CV17, this is a Conejos 4 

County case, Cross-Disabilities Coalition v. Conejos County Sheriff’s Office, and we are present in 5 

Alamosa in Courtroom A at this time.  Gentlemen, just make sure when you make your arguments 6 

you’re by a microphone since we’re doing this recording-wise.  All right.  We are here today for a 7 

couple of issues, I guess.  Ultimately we can look at the bigger arch—overarching issue is a request 8 

for attorney’s fees that’s been pending for a significant amount of time filed by the Coalition.  In the 9 

meantime, we’ve had some discussions about realistically where we are in terms of the case and—and 10 

how to get to that point.  There has been a—there had been a motion for summary judgment filed that 11 

was ultimately denied, as I explained to the parties previously I believe, I didn’t feel that that was the 12 

appropriate resolution, if you will, for the circumstances that we had, so that’s where we’re at, and 13 

we’d set the matter over for further hearing.  I note that there has been a stipulation of facts filed, and 14 

I did review that yesterday.  So at this point, who would like to go and tell me what they think we 15 

should be doing today, I guess would be the bottom line?  Mr. Montoya? 16 

  MR. MONTOYA: Well, thank you, Your Honor.  As—as you can see I’m alone 17 

today.  Plaintiffs don’t have any witnesses to call, but I do have a statement that I would like to read 18 

into the record at least and at that point be free to proceed with testimony or Mr. Atencio’s case. 19 

  THE COURT: Do you intend to offer testimony, Mr. Atencio?  Or are you just 20 

going to make argument or what—what is— 21 

  MR. ATENCIO: No.  I think testimony is required, Your Honor. 22 

  THE COURT: Okay.  Whatever you’d like to—that’s why I’m saying, I—I—23 

procedurally I have— 24 

  MR. ATENCIO: Sure. 25 
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  THE COURT: --I’m at a loss for procedurally where we—where realistically— 1 

  MR. ATENCIO: Okay. 2 

  THE COURT: --I think we’re at, and so I guess if—are you wanting to make a 3 

statement before he presents his evidence or would you just like to make a culminating statement, let 4 

him— 5 

  MR. MONTOYA: I’m—I’m fine making a culminating statement or 6 

beforehand. 7 

  THE COURT: Okay.  Then let’s have Mr. Atencio begin by presenting his 8 

evidence. 9 

  MR. ATENCIO: Your Honor, if I could just briefly, as an opening?  I—we of 10 

course recognize that you have reviewed all of the briefs in this case.  There’s been quite a few of 11 

them, and I believe that what we are here for today is on the application to show cause.  I agree with 12 

the Court’s findings in the order denying the motion for summary judgment that the Court does not 13 

yet have the authority, due to the lack of findings, due to lack of evidence, to make a determination as 14 

to whether or not attorney’s fees are warranted in this case.  As I understand the law, Your Honor, I—15 

I recognize that Mr. Montoya and I have a significant difference of opinion with regard to the 16 

applicability of the Colorado Open Records Act as opposed to the Colorado Criminal Justice Records 17 

Act, and as you know I—I don’t want to argue in opening, but as you know it’s the sheriff’s position 18 

that this request is subject to CCJRA, the Colorado Criminal Justice Records Act, only and not the 19 

Colorado Open Records Act.  If this Court agrees with the sheriff’s position that CCJRA only applies 20 

to this request, then what we are here for today is in effect a show-cause hearing for your review of 21 

the sheriff’s review under an abuse of discretion standard, and as I understand the law the procedure 22 

for an abuse of discretion review is basically three-part.  First of all, there’s a review of the criminal 23 

justice records at issue.  Secondly, the Court must take into account the sheriff’s balancing’s of 24 

interest and his articulation of his determination whether or not to allow access to the records based 25 



 

DECKER TRANSCRIPTION 

LA JARA, CO 

719-274-5727 

5 

 

on that balancing of interest.  And then thirdly, to determine whether the custodian, this—in this case 1 

the sheriff—has made a proper determination to either allow inspection of the entire record, allow 2 

inspection of a redacted version of the record, or to prohibit inspection of the record. 3 

  So, as you know, Your Honor, the records were provided, it stipulated that they were 4 

provided, and there’s no question that the records were responsive to the request of the plaintiff, and 5 

I—it’s my understanding that the records did not—were not re—a redacted version, so really what 6 

this review comes down to is a—what are the records at issue and how did the sheriff take into 7 

account the balancing of interest in his determination of whether to allow access to those records.  8 

Obviously this case is driven by attorney’s fees requests, and as I understand the law, again CCJRA, 9 

an award of attorney’s fees is discretionary, and there are required findings that must be made.  10 

Number One, that there was a denial of access to the records.  Number Two, the denial was improper.  11 

And Number Three, the improper denial of access to the records was arbitrary and capricious.  Your 12 

Honor, we intend to present the sheriff today to testify with regard to the criminal justice records that 13 

were requested by the plaintiff, the balancing of interest that the sheriff engaged in, the process that 14 

was involved in reviewing those records and balancing those interest, and then of course the bottom 15 

line is those records were provided.  At the conclusion of that evidence, Your Honor, obviously Mr. 16 

Montoya and I would like the opportunity to engage in argument—closing argument with regard to 17 

the applicability of the law because we have very different opinions on that, so we’d try to get 18 

through the testimony quickly and then allow some time because I’m assuming you will have 19 

questions in this very interesting area of law.   20 

  THE COURT: All right.  Then— 21 

  MR. ATENCIO: Thank you.   22 

  THE COURT: --you can call your first witness. 23 

  MR. ATENCIO: Call Sheriff Gurule. 24 

  THE COURT: Sheriff, come on up here. 25 
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  MR. ATENCIO: You’ve got to go up to that stand over there by the 1 

microphone.   2 

ROBERT GURULE 3 

the defendant in this matter, having been first duly sworn, testified as follows: 4 

  THE COURT: Have a seat.  If you’ll begin by stating your name for the record. 5 

  SHERIFF GURULE: My name is Robert Joe Gurule. 6 

  THE COURT: You may inquire. 7 

  SHERIFF GURULE: Yes. 8 

  MR. ATENCIO: Your Honor, I will be referring to the January 24
th
, 2012, 9 

CORA request.  That is Exhibit A to plaintiff’s application for order to show cause, as I recall.  This 10 

is the initiating document.   11 

DIRECT EXAMINATION 12 

BY MR. ATENCIO: 13 

 Q So, Sheriff Gurule, let me start by first asking you to state your name for the record? 14 

 A Robert Joe Gurule. 15 

 Q And are you currently employed? 16 

 A Yes, I am.  I’m the Conejos County Sheriff. 17 

 Q And when did you become the Conejos County Sheriff? 18 

 A I was sworn in January the 9
th
 of 2007. 19 

 Q And prior to being sworn as—in as Conejos County Sheriff, were you previously 20 

employed in the law enforcement industry? 21 

 A Yes, I was.  I started working for the sheriff’s office as a detention officer back in 22 

June of 1976.  I worked there, became a deputy in 207, and I left the sheriff’s office January the 9
th
 of 23 

‘79 and started working for Antonito PD on the 16
th

 of that same year.  I stayed in that capacity till 24 

2005, and actually I was sworn in as the chief in—sometime in June of 2000—2002, I think—I mean,  25 
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let’s see, 2002, I think.  No— 1 

 Q The chief of police?  Is that right? 2 

 A Sorry, I’m getting confused.  1982. 3 

 Q 1982?   4 

 A Yeah. 5 

 Q Okay.  All right.  So after you were the chief of police, then what did you do? 6 

 A I went back to the sheriff’s office and then I ran for sheriff and got elected in 2006, 7 

then I took over in 2007. 8 

 Q Okay.  Now, Sheriff, as I mentioned to the Judge, we’re—we’re talking about a—a 9 

letter that’s dated January 24
th
 of 2012, from the Colorado Cross-Disability Coalition to you; are 10 

you—you’re familiar with that letter? 11 

 A Yes, I am. 12 

 Q Okay.  And I will be—it—it references Colorado Open Records Act requests, so I’m 13 

going to reference this as the January 2012 CORA request, okay? 14 

 A Okay. 15 

 Q All right.  Now, Sheriff, what were the first actions you took upon receipt of the 16 

January 2012 CORA request? 17 

 A At first when I first read the letter and I remember thinking of the request was they 18 

wanted to know about deaf, people that’s hard of hearing or deaf, and I remember thinking that I 19 

couldn’t just let those records go out like that, I had to review all the records because there’s a lot of 20 

confidential information on medical records.  That’s all bookings that come into the sheriff’s office, 21 

we do ask a lot of medical questions and stuff like that and some of the information—some of those 22 

files that’s could be sensitive, and so therefore I—I was kind of thinking as—as to the best way to 23 

handle that and the best way I felt was to have my staff go through all those records and that way if 24 

they found anybody that had a disability of hard of hearing or—or anything like that, then I would  25 
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review those records and then let them have the records that they wanted. 1 

 Q Okay. 2 

 A I felt that those were all criminal-type records, you know, bookings and stuff like that 3 

has to do with people that have committed a crime and—and stuff like that, so even— 4 

 Q Okay.  So you said there’s medical information; could you describe to the Court a—a 5 

typical file of an arrestee or an inmate, what sort of medical information it contains? 6 

 A We ask them if they have all kinds of problems, if they have VD, if they have AIDS, 7 

stuff—if they’re pregnant, you know, all that kind of stuff. 8 

 Q Uh-huh. 9 

 A That’s in the file.  There’s all their information in the files, like insurance 10 

information, social security numbers, next of kin information, stuff like that, that it—that I don’t 11 

need—I—I feel that you need to think about the—the person that got arrested and his privacy, and 12 

how we’d deal with sharing some of that information. 13 

 Q Okay.  So after you engaged in those considerations, what were the next steps, what 14 

were the next actions you took or directed in response to the January 2012 CORA request? 15 

 A I talked to my sergeant, Allison Mondragon, and I told her that I—she was going to 16 

have to hand search all those files, and—and anything that had to do with hearing impairment or 17 

somebody being deaf that she needed to separate those files and give them to me when she got it 18 

done. 19 

 Q Okay.  Now when you say all those files, for what period of time did you direct 20 

Sergeant Mondragon to review files? 21 

 A I told her to go back 10 years from the date that we got the letter. 22 

 Q Okay.  And were the files pertaining to just inmates? 23 

 A No.  Because a lot of the files before I got elected and took over were kept differently 24 

and so they were all stored in a boxcar outside the sheriff’s office, and when we went to look through 25 
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files and stuff like that, you have like files that pertain to inmates, but then there’s also other files that 1 

were in boxes that might have been, for example, a—a burglary case that was opened or something 2 

like that. 3 

 Q Okay.  So—so the files involved investigations as well as inmate files? 4 

 A Yes. 5 

 Q Did the files also include information pertaining to arrestees? 6 

 A Yes. 7 

 Q Okay.  And are those files distinguished in any way?  I mean, can you tell by looking 8 

at a file whether it’s an inmate file, an arrestee file, or an investigation file? 9 

 A The—the older files were the ones that were mixed up more. 10 

 Q Okay.   11 

 A And—and they—you know, then it got done a different way. 12 

 Q All right.  Now you—you said that she would have to—I think you said hand select 13 

the files?  Are—are you saying these files were not computerized? 14 

 A That’s correct. 15 

 Q Okay.  Are there any computerized files? 16 

 A We started doing some probably about the last three years. 17 

 Q Okay.  And so are all of the files computerized in the last three years or just some 18 

files? 19 

 A Some files. 20 

 Q Okay.  All right.  So these records—these paper files, you said they’re in boxes, and 21 

where are those boxes located? 22 

 A They’re located in a boxcar right next to the sheriff’s office on the—on the west side 23 

of the building. 24 

 Q Okay.  And just so that the Court understands the scope of this, do you—did—have  25 
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you determined the number of inmate files that were generated in the last—in that 10-year period? 1 

 A Arrestees and something like that, I’m not exactly sure, but I think it was 5,300 and 2 

some inmate files. 3 

 Q Inmate files?  And then the— 4 

 A And then there is probably another 3,000 different files. 5 

 Q Okay.  So you’re—you’re saying there was over 8,300 files that had to be reviewed, 6 

most of them by hand? 7 

 A Yes. 8 

 Q Okay.  All right.  So you mention that you assigned this task to Sergeant Mondragon; 9 

is that correct? 10 

 A Yes. 11 

 Q And did you follow up on that assignment—that—that assignment to Sergeant 12 

Mondragon to see whether she had assigned any other staff to assist her? 13 

 A Yes.  I kind of told her, well how’s it coming?  And she said it was a mess going 14 

through all those files.  I said well we need to get it done.  Maybe you’ve got to have somebody help 15 

you, and so she did, and they got to working on it longer hours, I think, at least once I know they 16 

came in on a weekend to—to work specifically on the files.  If I can explain something?  We have 17 

a—a small jail, we have 10 detention officers, which is what we’re required to have to fulfill the 40 18 

hour workweek.  Now, normally we have three people during the dayshift, the rest of the time we 19 

have—we might have two.  We’re always required to have somebody stay in the control room, that’s 20 

where we monitor inmates and open doors and close doors.  So during the day a lot of times is—we 21 

might have to take people to Court, we might have to take an inmate to the dentist or a doctor and 22 

stuff like that, so there’s not a lot of time.  Now, once in a while when we have to do transport we 23 

kind of do a little jug—juggling where a deputy might have to come in and do a transport or take 24 

somebody to Court and back, and there’s not a—a lot of time during—during that period to—to work 25 
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on it that much, so I’m not exactly sure how many hours she spent going through files, but I know 1 

that, you know, it—they’re stacked one on top of the other, it’s a whole boxcar load and I know it 2 

took them a bunch of time. 3 

 Q Okay.  Now let me back up a little bit.  When you assigned this task to Sergeant 4 

Mondragon, do you recall when that was?  When—when did this task begin? 5 

 A I’m not even sure what the 24
th
 fell on when I got the letter, and I’m not even sure I 6 

got it that day, I might have got it a day or two later.  So it could have been within a day of me, you 7 

know, me looking at the letter or maybe a couple days, I’m not really sure.  It’s been a—over a year, 8 

but it was—if I got the letter on the 24
th
, I’m not sure that I even read the letter on the 24

th
, and I’m 9 

not sure if it would have been a weekend or close to a weekend—Allison works Monday through 10 

Friday, so—so I probably wouldn’t have told her till Monday.  So I guess if we looked at a 11 

calendar—an old calendar, I could pin that—pinpoint it down a little better but— 12 

 Q Okay. But you don’t recall any significant period of time between making—going—13 

reading the letter and—and considering those factors you just testified to, and assigning the task to 14 

Sergeant Mondragon? 15 

 A No.  No.  It was—it was within a few days, I think. 16 

 Q Okay.  All right.  Now let me back up again.  Did you assign to Sergeant Mondragon 17 

the task of determining whether the file should be—whether there should be access allowed—allowed 18 

to the file or was she supposed to bring the file back to you? 19 

 A She was supposed to bring me back the file so that I could go through each one and---20 

and make that determination. 21 

 Q Okay.  All right.  You mentioned that you were concerned about how long it was 22 

taking and there was some weekends worked; is that right? 23 

 A Yes. 24 

 Q Okay.  When—when did this process of reviewing these over 8,000 files—when was  25 



 

DECKER TRANSCRIPTION 

LA JARA, CO 

719-274-5727 

12 

 

that completed? 1 

 A It was completed at—maybe the first week, right in there somewhere, of May, but 2 

before that I had got another letter and so I told her to get more people on it and get it done as faster. 3 

 Q When you say you got another letter, was that a letter from the plaintiff?  From 4 

CCDC? 5 

 A Yes. 6 

 Q Okay.  All right.  So I’m sorry, and then you said you did what after you got the 7 

letter? 8 

 A I says you better get on this and get it done, you know, if you need to put more 9 

people on it go ahead and do so.   10 

 Q Okay.  And so what, did you authorize overtime or—or you bring in extra shifts?  11 

How—what did you do to accommodate that? 12 

 A She—she did that.  She has the authority to do that. 13 

 Q Okay. 14 

 A You know, it’s a—she had somebody come and help her.  I—I’m not a hundred 15 

percent sure, but I think it might have been Sue Baldwin that helped her, but not for sure. 16 

 Q Okay.  All right.  And—and so then once that review of—of records was completed, 17 

then Sergeant Mondragon brought those records to you? 18 

 A She brought one record, one file, and she said this is all that I found, and I said, well 19 

thank you.  It’s a lot of work—I made a comment to her—a lot of work for just one file, and she— 20 

 Q Okay.  And was that one file then provided to Mr. Montoya in—at—at the May 21 

hearing? 22 

 A Yes, it was.  Me and Mr. Montoya went into a little room and I talked to him and 23 

apologized for it taking so long, but I explained to him at that time that the process that we had to go 24 

through was—you know, it wasn’t like we can just push a computer and have everything printed to 25 
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us.  I told him that we had to go through a—a bunch of boxes and, you know, move stuff around, 1 

move it back, you know, that kind of stuff, and—and then he was satisfied at—as far as I know of—2 

of what I provided him, and the only question was something about attorney fees. 3 

 Q Okay.  Sheriff, did anyone from CCDC ever come to your office and ask to review 4 

these records? 5 

 A No.  Not to my knowledge. 6 

 Q And, Sheriff, did you ever deny CCDC access to these records? 7 

 A No. 8 

  MR. ATENCIO: Thank you, Your Honor, that’s all the questions I have at this 9 

time. 10 

  THE COURT: Mr. Montoya? 11 

CROSS-EXAMINATION 12 

BY MR. MONTOYA: 13 

 Q Thank you.  Hello, Sheriff Gurule. 14 

 A How are you doing? 15 

 Q So following the receipt of the—the request of January 24
th
, during the time that you 16 

were gathering the records, going through boxes, did you or your staff ever contact CCDC to notify it 17 

that you were actively working on fulfilling their request? 18 

  MR. ATENCIO: Objection.  Relevance? 19 

  THE COURT: I’ll allow. 20 

 A I didn’t hear it. 21 

 Q (by Mr. Montoya)  You may answer, sir.   22 

  THE COURT: Can you answer the question? 23 

 A Now your question again, please? 24 

 Q (by Mr. Montoya)  During the time that you were gathering records, going through  25 
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boxes, after receiving CCDC’s request letter, did you or any member of your staff contact CCDC to 1 

notify them that you were actively gathering records? 2 

 A Well, the first part of the question is I wasn’t reviewing the records myself in the 3 

boxcar.  That was being done by my staff—Allison or—or another staff member.  The second part of 4 

your question, if I notified you?  I—I was not required to, so no I did not notify you. 5 

  MR. MONTOYA: Thank you, Your Honor.  No further questions. 6 

  THE COURT: And do you have any redirect to that, Mr. Atencio? 7 

  MR. ATENCIO: No, thank you, Your Honor. 8 

  THE COURT: All right.  Sheriff, you may step down.   9 

  SHERIFF GURULE: Thanks. 10 

  THE COURT: Any additional witnesses? 11 

  MR. ATENCIO: I have no other witnesses, Your Honor. 12 

  THE COURT: And no witnesses for you? 13 

  MR. MONTOYA: No witnesses. 14 

  THE COURT: All right.  So this is the only evidence in addition to the stipulated 15 

facts that you’ll have me consider; is that correct? 16 

  MR. ATENCIO: Yes, sir. 17 

  THE COURT: All right.  Who—Mr. Montoya, I guess ultimately this is your—your 18 

burden going forward, so I’ll let you go ahead and go. 19 

  MR. MONTOYA: Thank you, Your Honor.  Despite the parties extended 20 

motions practice in this case, and the length of the parties briefs, there are really two straightforward 21 

questions for this Court to answer: did defendant wrongfully withhold records?  And if so, was that 22 

withholding arbitrary and capricious?  The answer to both of those questions plaintiff submits is yes.  23 

This case involves two laws, the Colorado Open Records Act, Colorado Revised Statutes, 24-72-24 

200.1 et sec, and the Colorado Criminal Justice Records Act, Colorado Revised Statutes, 24-72-301 et  25 
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sec.  Both of those are part of the larger Colorado Public Records Act, Title 24, Article 72 CRS.   1 

  And this case also involves how those laws are impacted by a third statute, the 2 

Colorado Revised Statutes, 30-10-101 (1)(a), which specifically mandates that certain records of 3 

county governmental offices, explicating including sheriff’s offices, be open for inspection pursuant 4 

to the CORA not the CCJRA.  30-10-101 begins: every sheriff, county clerk and recorder, and county 5 

treasurer shall keep his or her office in their respective county seat.  And it continues:  subject to the 6 

provisions of Part II of Article 72 of Title 24 CRS, all books and papers required to be in such offices 7 

shall be open to examination by any person, and that Part II, Article 72, Title 24 is the CORA, not the 8 

CCJRA.  The types of records that 30-10-101 applies to are administrative records that would be in 9 

any of those county governmental offices, including the clerk and the treasurer.  And that’s because 10 

the sheriff, as the Supreme Court touched on in Harris, wears many hats.  The sheriff is an officer of 11 

the county, the head of a law enforcement agency, and a peace officer.  It’s Harris 123 P3d at 1172.  12 

The sheriff, like any other county officer or head of any other county agency has administrative duties 13 

in addition to the duties that are unique to him as the law enforcement agency.  Thus the sheriff’s 14 

office’s administrative records, those that relate to the sheriff’s duties as an officer of the county and 15 

head of a county agency must be available for inspection pursuant to the CORA.  This includes things 16 

like budgetary matters, whether it be a full-fledged financial statement or just a stack of gas receipts 17 

from filling up the police cruisers.  It also includes policies and related policy documents such as 18 

those that county governmental offices are required to have under the Americans with Disabilities 19 

Act, 42 USC 12101 et sec.   20 

  Now the ADA applies to public entities, which is defined as any state or local 21 

government, and any department, agencies, et cetera, of any of those governments.  Under the ADA 22 

and it’s implementing regulations public entities are required to provide appropriate auxiliary aids and 23 

services to deaf and hand—hard of hearing individuals.  Those regulations go on to require that public 24 

entities ensure that people “can obtain information as to the existence and location of accessible 25 
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services, activities, and facilities.”  That’s 28 CFR 35.163.  And this is the—exactly the type of 1 

information plaintiff sought in the first three bullet points of its request.  In each of those first three 2 

bullet points plaintiff explicitly seeks policy documents.   3 

  Now plaintiff does not dispute that the CCJRA applies to this case.  Plaintiff submits 4 

that the fourth through final seventh bullet points are properly subject to the CCJRA.  That is they 5 

request records that relate to defendant’s law enforcement and criminal investigation duties.  As the 6 

Supreme Court explained in Harris, a fundamental function of a peace officer and his or her criminal 7 

law enforcement agency is to investigate crimes.  It’s Harris, 123 P3d 1172.  The Supreme Court then 8 

went on to hold that because the sheriff obtained the records in that case pursuant to a valid search 9 

warrant and “used them to investigate crimes connected with the Columbine killings, they are CCJRA 10 

records.”  That’s been deemed an easy decision by such, I would direct the Court to the Practitioner’s 11 

Guide to Colorado Employment Law, Section 8.4.5, it says “that decision was simple given that the 12 

requested information was maintained by a sheriff’s department and fell squarely within the definition 13 

of criminal justice records contained in the act.”   14 

  I would also direct the Court to City of Loveland v. Loveland Publishing 15 

Corporation, it’s a District Court case, 2003 Westlaw 23741694, wherein the—the requestor sought 16 

an internal affairs bureau file that was relating—I’m sorry, that was investigating some police 17 

misconduct.  In that case the Court found that that file was for use in the exercise of the internal 18 

affairs bureau’s function in investigating.   19 

  Now this understanding that criminal justice records are those records related to 20 

defendant’s law enforcement duties, but not its administrative duties, also comports with the criminal 21 

justice records exception to the CORA which states that custodians may deny access to records of 22 

investigations conducted by any sheriff, prosecuting attorney, or police department, any records of 23 

intelligence information, or security procedures of any sheriff, prosecuting attorney, or a police 24 

department, or any investigatory files compiled for any other law enforcement purpose.  It’s 24-72-25 
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204 (2)(A)(I).  And pursuant to a legislative counsel report that was central of the vastness of the 1 

CORA including that criminal justice records exception, that exception was “designed to continue the 2 

present discretionary policies of law enforcement officials in releasing active criminal investigation 3 

records, confidential communications from other states, and procedures for handling major crimes 4 

and civil disturbances.”   That report went on to unequivocally state that administrative and fiscal 5 

records of law enforcement offices would be open to public inspection.  And I would direct the Court 6 

to Landowners United v. Waters, 293 P3d at 86 for additional discussion on that exception and that 7 

report.  8 

  Thus the records—the records that relate to defendant’s law enforcement and 9 

criminal investigation duties are properly criminal justice records.  Whereas the records that relate to 10 

defendant’s administrative duties are public records.  Notwithstanding, that distinction between public 11 

records and criminal justice records is unnecessary in this case because the standards under both 12 

statutes are the same, and defendant violated both laws by not responding whatsoever until at the day 13 

of the show cause hearing.  Under the CORA, the statute is violated if a custodian improperly 14 

withholds a public record.  It’s Wick v. Montrose Board of County Commissioners, 81 P3d at 363.  15 

Under the CORA— 16 

  THE COURT: Hold on one second.  81 P3d— 17 

  MR. MONTOYA: 81 P3d at 363. 18 

  THE COURT: And that was Montrose; is that what you said? 19 

  MR. MONTOYA: Yes, sir, Wick v. Montrose Board of County Commissioners. 20 

  THE COURT: Thank you.   21 

  MR. MONTOYA: Yeah.  Withholding under the CORA can only be proper if a 22 

statutory exception applies.  And that’s from Landowners, 293 P3d at 91, citing Denver Publishing 23 

Company 812 P2d 682 at 683 through 684.  And the CCJRA hasn’t received such similar 24 

enumeration of its elements, but given the statutory similarities those elements would be the same, 25 
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that is the statute is violated if the custodian improperly withholds a criminal justice record.  Now 1 

both statutes state that after an application has been filed due to improper withholding, unless the 2 

Court finds that that withholding was proper, the Court shall permit inspection.   3 

  THE COURT: What—what is withholding defined as? 4 

  MR. MONTOYA: The term withholding is not defined in the statute actually, 5 

Your Honor, but I—in the Benefield case, and I can grab that cite—I’ll get to it in a moment—in the 6 

Benefield case that was a case where the Colorado Republican Party had requested records from 7 

various members of the—the Democratic Party in the legislature, and the Democratic Party 8 

representatives produced a couple of records, then the Colorado Republican Party filed suit and after 9 

some sort of—some sort of hearing—it wasn’t quite a full show cause hearing, the Court issued a 10 

ruling that caused the Democrats to turn over additional records.  After the full fledged show cause 11 

hearing the Court ordered the Democrats to turn over even more records, and found that as to those 12 

records that the Republican—I’m sorry—that the Democrats had withheld up until—or up until after 13 

that intermediate hearing had been wrongfully withheld, so withholding is—is used similarly to 14 

denial.  The point in this case though is that access was denied to those records for months and 15 

months and months, even though the sheriff ultimately provided them, access was withheld without 16 

any word from the sheriff whatsoever from January to May. 17 

  Now the CCJRA contains an additional procedural step—I’m sorry—to go back—the 18 

CORA mandates that if withholding is improper—or unless the Court finds that the withholding was 19 

proper, that it shall order Court costs and reasonable attorney’s fees to the prevailing applicant.  The 20 

CCJRA does contain an additional procedural step in that it requires a finding of arbitrary and 21 

capricious.  Now that may sound like a difficult standard to apply, but it’s been clearly defined by the 22 

Court in Daniels v. City of Commerce City, 99—988 P2d 648 at 652, wherein the Court stated— 23 

  THE COURT: Mr. Montoya, let me stop you before we get to that point.  Obviously 24 

I’m back to the point of withhold, and—and I know we got to the point of a show cause hearing, it 25 
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was set for hearing, whatever you want to call that hearing, the whole point was a show cause because 1 

the documents hadn’t been provided, and the documents were provided at that hearing, as I 2 

understand, and as based upon your stipulation of the facts I believe, and I’m not hearing that there’s 3 

any more documents, I—I guess I’m stuck now on that issue of withholding.  How—how does this 4 

rise to the level of withholding if you don’t make any requests from the sheriff after you mail the 5 

initial letter or you don’t attempt to view the records and they—they stop you.  Obviously if you go to 6 

the sheriff’s office and they say, no, we’re not going to let you look at the records, or no, we don’t 7 

have them ready for inspection, then I can understand that argument.  If you send or make numerous 8 

calls or—and make additional requests, I could understand and they say no, we’re not going to let 9 

you, but how does—how does that rise to the level of withholding if ultimately you’re given the 10 

records and there’s no indication that there’s other records or you’re not indicating to me that they 11 

have withheld anything from you? 12 

  MR. MONTOYA: Well because, Your Honor, up until that point defendant had 13 

withheld records.  Defendant did not communicate with plaintiff in any manner whatsoever, whereas 14 

plaintiff had sent the request then followed each of the procedural steps under the statute required to 15 

gain access to the records or to get to a show cause hearing that would be under the CORA filing the 16 

notice.  Plaintiffs also sent multiple pieces of correspondence to defendant, none of which prompted a 17 

response.  That months’ long time constitutes improper withholding.   18 

  THE COURT: Because they did not respond? 19 

  MR. ATENCIO: I’m—I’m sorry, I’m going to object.  Numerous 20 

correspondence?  I—that’s not in our stipulation and I’m not familiar with that—with those facts. 21 

  MR. MONTOYA: Those are facts I’m—I’m happy to pull out the records if 22 

necessary.  Those are facts that were supported by affidavits submitted with—with plaintiffs various 23 

motions. 24 

  MR. ATENCIO: Well, again, I will object, Your Honor, it’s beyond the scope  25 
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of the stipulation.   1 

  THE COURT: So you’re saying under CORA that by not responding that’s a—2 

that’s considered withholding? 3 

  MR. MONTOYA: That is, Your Honor.  Under the CORA where a request is 4 

made, the custodian is required to provide access—under the CORA it’s within three to seven 5 

business days, and that seven business days is the upper end of the scale.  The—the CORA has 6 

actually been amended this year to make it so that custodians are permitted to within that three to 7 

seven days basically respond to the requesting party and provide them a—a bill of costs, for instance, 8 

to see if they want to still get those records, but under the CORA, absolutely.  That is limited to three 9 

to seven days.  The statutes—both statutes actually require that access be provided at a reasonable 10 

time, require that custodians forthwith notify requestors—and that’s the language from the statute, 11 

Your Honor—forthwith notify requestors if the records are not readily available, if they are in active 12 

use or in storage, or if they’re in a central repository, and if those records are in a central repository 13 

the custodian must forthwith notify that requestor and forthwith forward that request to that central 14 

repository.  If the records are in active use or in storage, then the custodian must respond, let the 15 

requestor know, and set a time for that inspection—for that inspection, and that time must be within a 16 

reasonable time.  Both statutes mandate that if the custodian does not have the records, the custodian 17 

must forthwith notify the requestor that the records aren’t its custody and control and state why those 18 

records are not in its—excuse me—are not in its custody and control and who would have those 19 

records to the best of that custodian’s ability. 20 

  THE COURT: And it’s been a while since I’ve looked at the motions for summary 21 

judgment and such, but under CORA is there a provision for the party that has—the—the party that 22 

has received the request, is there a provision for them to indicate and a timeframe for them to indicate 23 

that they don’t believe this is a proper CORA request? 24 

  MR. MONTOYA: There is not for that, Your Honor, although I would say that  25 
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if a—a CORA request is received, the CORA contains that criminal justice records exception, so had 1 

defendant truly believed that those records should be criminal justice records as opposed to Colorado 2 

Open Records, then defendant would be claiming a statutory exception which would constitute a 3 

denial under the CORA and the custodian must therefore notify plaintiff of that denial. 4 

  THE COURT: Thank you.   5 

  MR. MONTOYA: And for the—the cite—I’m sorry, never mind, Your Honor, 6 

that’s a bad citation.  And both statutes specifically also state that if access is denied, the custodian 7 

has to notify the person and the person can then request that the custodian cite the law or regulations 8 

under which access is denied.  Again, we never even got to that first step of—of letting plaintiff’s 9 

know that the sheriff was working on gathering the documents, believed that they were properly 10 

under the CCJRA as opposed to the CORA, none of that happened.   And so it’s on—on this basis 11 

that plaintiffs believe that both statutes were violated; that is records, be they under the Open Records 12 

Act, or the Colorado—Criminal Justice Records Act, records were withheld from January to May 13 

with no response whatsoever from defendant, and that withholding without—without even notifying 14 

plaintiffs that the sheriff was allegedly getting those documents does not reflect a conscientious and 15 

reasonable application of the legislative standards as set forth in—in both statutes.  Thank you. 16 

  THE COURT: Thank you.   17 

  MR. ATENCIO: Thank you.  Your Honor, let me start at the back.  The Open 18 

Record—the Public Open Records Act in essence directs certain public officials to maintain certain 19 

public records open for inspection.  Now, the Act is broken down, Part II and Part III; Part II being 20 

public records open for inspection and Part III being criminal justice records.  And obviously it’s the 21 

sheriff’s position that these records are criminal justice records, and that pursuant to Supreme Court 22 

opinions it’s absolutely clear that CORA does not apply.  But before I get to that, I would like to point 23 

out what I believe is an inaccurate characterization of the law.  Beginning with Exhibit A to the 24 

application to show cause, which after the seven bullet points says, and I quote “Colo. Rev. Stat. 25 
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Section 24-72-203 (3) requires you to let me know within three working days when the requested 1 

records will be available for inspection.”  So this is the January 2012 CORA request citing 24-72-2 

202—I’m sorry—203 (3).  Okay.  Public records open to inspection.  Subsection 3-A in effect—well, 3 

I’ll quote it for you if you want, but I’m sure you can see it; it says, if the public records requested are 4 

in the custody and control of the person to whom the application is made but are in active use, in 5 

storage, or otherwise not readily available at the time the applicant asks to examine them, the 6 

custodian shall forthwith notify the applicant of this fact in writing if requested by the applicant.  7 

Okay.  And then Sub B talks about—follows up with that and says the date and hour for inspection of 8 

records not readily available at the time of the request shall be within a reasonable time after the 9 

request and then it defines reasonable time is within three days or extenuating circum—circumstances 10 

not to exceed seven.  Okay.  I’ll also point out Subsection 2—again, this is CORA—2-A, if the public 11 

records requested are not in the custody or control of the person to whom application is made, such 12 

person—person shall forthwith notify the applicant of this fact in writing if requested by the 13 

applicant.  Okay.  So what the public—what CORA says is all public records are open for inspection 14 

except under certain circumstances and restrictions.  Okay.  That’s in Sub 1. 15 

  Sub 2 says, if you send a request to the sheriff and they—those records are not in his 16 

custody, the sheriff shall forthwith notify the requestor if the requestor asks for that notification.  Sub 17 

3 says, if those records are in the custody and control, but they’re busy right now, I’ve got to use them 18 

right now, you’re going to disrupt me right now, then I’m going to let you know that and we’re 19 

going—I’m going to let you know what the available time is and the law says you should do that 20 

within three days, but if there’s extenuating circumstances then you—it shall not exceed seven days.  21 

Nowhere in CORA does it say you have to notify the requestor that you have the records.  Okay.  22 

What we’ve got here, Your Honor, if you take a step back is you have a statute that says records are 23 

available for inspection.  If you don’t have them, let them know.  If they’re busy, let them know, 24 

schedule another day.  But otherwise, the requestor can come in and look at those records.  Same 25 
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thing with CCJRA except not quite as much in terms of the obligation to notify.  Okay.  In CCJRA, 1 

which is 24-72-304, okay, it says all criminal justice records at the discretion of the official custodian, 2 

may be open for inspection at reasonable times.  Number—Sub 2, same thing.  If the requested 3 

records are not in the custody or control, the person shall be forth—the—such person shall forthwith 4 

notify the applicant of the fact if requested by the applicant.  Number—Sub 3, if the records are not in 5 

the custody and they’re in the central repository, then you have to forward the request to the central 6 

depository and advise the applicant forthwith.  It does not say you have an obligation to contact me in 7 

three days.  It does not say you have to respond at all if you have the records.  It does not say that, and 8 

in fact, the request for records does not request those notifications.   9 

  What you have, Your Honor, is apparently a practice or a belief that I can send you a 10 

letter and you have to say how high when I tell you to jump, instead of what the law provides is come 11 

on down, come and look at my records, if they’re not here I have to notify you forthwith.  If they’re 12 

somewhere else, I’ve got to tell you where they are forthwith.  It does not say, either in CORA or 13 

CCJRA, that you have to send a letter notifying the requestor that the records are here or that I’m 14 

going to give them to you.  Obviously if you’re going to deny those, then I would assume as a matter 15 

of courtesy you have to do that, but again, you’re only obligated—I’m sorry—in—in 24-72-305, 16 

okay, if—it goes—it goes beyond a matter of courtesy if the applicant is—if the custodian denies 17 

access to criminal justice records—I’m reading from Sub 6, 24-72-305 Sub 6, if the custodian denies 18 

access to any criminal justice record the applicant may request a written statement on the grounds for 19 

the denial, which statement shall be provided to the applicant within 72 hours, shall cite the law or 20 

regulation under which access is—is denied or the general nature of the public interest to be protected 21 

by the denial and shall be furnished forthwith to the applicant.  Okay.  So if the applicant believed 22 

that their records were being denied, their remedy was under 24-72-305 (6) which would then have 23 

triggered—I’m sorry—that’s one of their remedies; I’m not arguing it’s mandatory—but if they 24 

wanted some correspondence from the sheriff, the only correspondence that he was obligated to  25 
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provide is pursuant to Subsection 6.  That request was not made.   1 

  So to say that the statute requires correspondence within three days is false.   2 

  MR. MONTOYA: Objection, Your Honor, I did not state that the CCJRA 3 

requires correspondence within three days— 4 

  THE COURT: I think he’s talking about the letter as—are you referring— 5 

  MR. ATENCIO: Well, I’m—I’m reading the letter right here.  It says—I’m 6 

quoting it. 7 

  THE COURT: (inaudible) 8 

  MR. ATENCIO: Okay.  Well, it doesn’t say a letter, it requires you let me 9 

know.  And it gives a—an email address and a phone number. 10 

  MR. MONTOYA: And respectfully to clarify, that is a citation to the Colorado 11 

Open Records Act, not the Colorado Criminal Justice Records Act. 12 

  MR. ATENCIO: I—I said that earlier. 13 

  THE COURT: I—I understand.   14 

  MR. ATENCIO: Yeah. 15 

  THE COURT: I understand what’s going on. 16 

  MR. ATENCIO: Okay.  The point is—is pretty simple, Your Honor, you’ve 17 

got apparently an agency that thinks you can write a letter and then we’re supposed to respond to that 18 

letter within three days and schedule an appointment for them to come down and see the records.  The 19 

law does not require that.  Rather the law allows the plaintiff to come down and inspect records.  20 

That’s all it requires.  The only requirement of the sheriff is to notify if he didn’t have—I’m sorry—if 21 

the records were not in his custody or if they were in the central registry.  Note the distinction 22 

between CORA and CCJRA.  There is not, in CCJRA, a corresponding provision as in CORA which 23 

talks about they’re in storage or in use.  Very interesting.  I—of course one might argue the reason for 24 

that is because under CCJRA there’s a much more restrictive policy regarding access.  A much more  25 
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restrictive policy.   1 

  Just to finish it—it—as—as I noted in our briefs, Your Honor, the—it’s—it’s not 2 

mandatory that they request the written statement of the grounds of denial, but obviously if the 3 

plaintiff felt that their records re—that they were being denied records that’s something they could do 4 

which would trigger—which would have triggered an obligation on the part of the sheriff to 5 

correspond with them; otherwise, then the only—under CCJRA, the—the recourse that they had was 6 

under Subsection 7, which is an application to show cause.  Quite similar to CORA, except for the 7 

attorney’s fees provision. 8 

  THE COURT: Which one—Subsection 7 of— 9 

  MR. ATENCIO: Of 305. 10 

  THE COURT: --305? 11 

  MR. ATENCIO: 24-72-305 (7) is where they can—they have the—the 12 

remedy of seeking an order to—to show cause.  Okay.  Now, with regard to the application of CORA 13 

versus CCJRA, first I would request that the Court recognize that in the application to show cause, 14 

which is what we’re having a hearing about, the plaintiff does not make a distinction between the first 15 

three bullet points and the last four bullet points.  And apparently the argument is that the sheriff is 16 

supposed to be able to make those distinctions, but I would point out this: in the application for order 17 

to show cause, in Paragraph 41, the plaintiff cites the statute which defines the term criminal just 18 

record.  In Paragraph 43, the plaintiff asserts that the sheriff is the custodian of the jail and by—and 19 

also says that the records maintained or kept by the sheriff’s office in pursuit of those statutory duties 20 

are criminal justice records.  Similarly—this is in Paragraph 44—the plaintiff argues that the ADA 21 

records that they were seeking are “records made, maintained, or kept by defendants for its use in the 22 

exercise of functions required by the ADA and in its—in its implementing regulations, which plaintiff 23 

seek, are made, maintained, or kept in a public capacity and are therefore criminal justice records.”  It 24 

was not until the motion for summary judgment that the plaintiff tries to argue that the first three 25 
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bullet points are subject to CORA and the last four are subject to CCJRA.  I would of course request 1 

that this Court carefully review those first three bullet points and note that they are seeking 2 

documents and/or policies relating to the provision of sign language interpreters for arrestees of the 3 

sheriff; that’s in the first bullet point.  Second bullet point, same thing.  All documents and/or policies 4 

relating to the provision of sign language interpreters for detainee or inmates of the Conejos County 5 

Jail. 6 

  Again, arrestees of the sheriff, detainees or inmates of the sheriff—third one I’m 7 

assuming they intended that as well because it says any and all documents and/or policies relating to 8 

the provision of telecommunication devices for the deaf by the sheriff or the Conejos County Jail.  9 

Again, I’m assuming that’s arrestees, detainees, or inmates, and I will stipulate that the Conejos 10 

County Sheriff does not have a public program to provide telecommunication devices to—to the 11 

general public.  So assuming these first three bullet points are addressed to arrestees, inmates, and 12 

detainees how is this— 13 

  MR. MONTOYA: I’m going to object, Your Honor— 14 

  MR. ATENCIO: --how is this not— 15 

  THE COURT: Hold on one second. 16 

  MR. MONTOYA: I’m going to object, Your Honor.  The—the face of the letter 17 

is clear.  Defendant’s assumption respectfully imports something into that third bullet point that is not 18 

there. 19 

  MR. ATENCIO: I—I was arguing to the contrary that the assumption is not 20 

there.  I think we’re in agreement.  So, what I’m saying is we will assume that the third bullet point 21 

was directed to arrestees, inmates— 22 

  MR. MONTOYA: It— 23 

  MR. ATENCIO: --and detainees. 24 

  MR. MONTOYA: I—I don’t believe we are agreeing.  That the face of the  25 
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letter speaks for itself, it does not address—that third bullet point does not address arrestees or 1 

detainees.   2 

  THE COURT: Obviously I can make that determination for myself, so I’ll let you 3 

make your argument and I’ll determine what that—what reasonable reading of that, I guess, is 4 

ultimately, but you can—can continue to make your argument, Mr. Atencio. 5 

  MR. ATENCIO: Again, Your Honor, I don’t think there’s any reasonable 6 

interpretation of this request that it would be asking for anything other than documents and records 7 

that are maintained by the sheriff’s office in pursuit of his statutory duties.  Now, beyond that there is 8 

no exception, as argued by the plaintiff, to the application of CCJRA to records maintained by the 9 

sheriff. There is no such thing.  Plaintiff is trying to carve out an exception.  Plaintiff is trying to 10 

reopen a door that was slammed shut by the Supreme Court in the Harris opinion.  That is absolutely 11 

crystal clear when you read the Harris opinion.  It—as stated by the Court in Harris, CORA explicitly 12 

excludes criminal justice records from the definition of public records.  Public records do not include 13 

criminal justice records that are the subject of Part 3, although similar in many respects, key 14 

definitions of CORA and the CCJRA differ in fundamental ways.  Criminal justice records are those 15 

“made, maintained, or kept by any criminal justice agency.”  Public records are those made, 16 

maintained, or kept by the State or one of the several listed entities, but does not include criminal 17 

justice records.  And I’m quoting Harris at 1170 through 71.   18 

  In my brief at Page 7 I’ve cited the Harris Court opinion on the legislative history of 19 

CORA and CCJRA, and I cite again at 1171 through 72 the Harris Court saying thus if a criminal 20 

justice entity is making, maintaining, or keeping the records sought to be inspected, the General 21 

Assemply—Assembly has provided that it is not a public record subject to CORA.  On Page 8 of our 22 

response brief, Your Honor, we cite Section 24-72-302 Sub 4 which defines criminal justice records 23 

as follows:  all books, papers, cards, photographs, tape recordings, or other documentary materials 24 

regardless of form or characteristics that are made, maintained, or kept by any criminal justice agency 25 
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in the state for use in the exercise of functions required or authorized by law or administrative rule.  1 

Again, Your Honor, the records that are requested are admittedly subject to CCJRA on bullet points 2 

four through seven; the only question is bullet points one through three.  They’re arguing that it’s 3 

subject to CORA.  Again, documents or policies relating to the—to providing sign language for 4 

arrestees clearly falls into the definition of a criminal justice record.  That’s—when you arrest—if 5 

you’re a sheriff and you arrest someone, you’re exercising your functions, and as argued by the 6 

plaintiff the ADA requires that they provide these materials or sign language interpreters—that’s the 7 

plaintiff’s argument.  That’s what’s argued in Paragraph 44.  Look at—same thing for bullet point 8 

two, inmates and detainees.  It’s no different than arrestees.  The sheriff has an obligation to run the 9 

jail, to take custody of inmates, and to care for them, and under the plaintiff’s argument apparently to 10 

comply with this ADA’s requirement with regard to hearing impaired.   11 

  The only distinction in CCJRA with regard to criminal justice records is whether or 12 

not it’s an official action.  Those are treated a little bit differently, so there’s—within CCJRA there’s 13 

two different kinds of record.  There’s official—official actions and then what they just call regular 14 

old criminal justice records.  Official actions are not subject to the discretion of the sheriff.  They 15 

shall be open to inspection, and those criminal justice—I’m sorry—official actions are subject to 16 

two—two exceptions.  Those are defined—I’m sorry—official actions are defined as records relating 17 

to arrest, indictment, charging by information, disposition, pretrial/post-trial release, those sorts of 18 

things.  It’s—it’s—it’s basically—it’s cited in 24-72-302 (7), so certain things; arrest records, 19 

indictments, that sort of thing, probation, parole, correctional part—participation in correctional 20 

programs, those are official actions—shall be open for inspection, not subject to discretion.  21 

Everything else that fits in a definition of a criminal justice record is subject to the discretion of the 22 

sheriff.  I’m—it—citing Harris at 1174, and acting in—in enacting CCJRA, the legislature created 23 

two categories of documents; records of official actions and criminal justice records, and established 24 

different—I’m sorry—disparate disclosure standards for each.   25 
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  As with public records, in CORA the legislature mandated that records of official 1 

actions be disclosed if requested.  The legislature did not, however, mandate disclosure of criminal 2 

justice records, rather it prohibited inspection of some criminal justice records while allowing the 3 

custodian exercising sound discretion to permit inspection of other criminal justice records.  Subject 4 

to the exceptions provided by law, the General Assembly has consigned to the con—to the custodian 5 

of a criminal justice record the authority to exercise its sound discretion in allowing or not allowing 6 

inspection.  In granting such discretion, the legislature intended the custodian to consider and balance 7 

the public and private interest relevant to the inspection request.  And I’ve cited other cases as well, 8 

Your Honor, in our brief.   9 

  In the Harris opinion, as I’ve cited on Page 11, there was considerable discussion and 10 

citation to other case law—other opinions—on this balancing of interest.  The discretion to be 11 

exercised by the sheriff requires a balancing of interest, we’re balancing the public right to know, 12 

and—and—and the public right to inspect records versus private interests in confidentiality, and 13 

unintend—unintended consequences of the release of confidential information.  Your Honor, I 14 

believe the testimony of the—of the sheriff made it quite clear that he balanced those interests, that 15 

was his number one consideration.  There is a lot of personal, private information.  Social security 16 

numbers, health insurance policy numbers, health conditions, next of kin, there’s a considerable 17 

amount of personal, confidential information that had to be considered and balanced and the plaintiff 18 

was asking for 10 years of records.  In a small sheriff’s department that’s not computerized, that takes 19 

a long time, and I think the sheriff testified, the evidence shows, that he did what he could to comply 20 

with that request as soon as he was able to do that, and when it appeared that it was being too slow, he 21 

required additional manpower and womanpower to get the project done.   22 

  Your Honor, I—I believe you hit the nail on the head when you ask what’s—how is 23 

withholding defined?  But the real question is: were the records denied?  That’s the standard.  That is 24 

the standard in CCJRA.  In fact, that’s the standard in CORA as well, whether the records were 25 
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denied, and the evidence shows the records were not denied.  Now, they weren’t provided as quickly 1 

as the plaintiff wanted them to, but again there’s no obligation under CCJRA to tell the applicant, the 2 

plaintiff, that they weren’t going to be available within three days.  There’s no requirement to produce 3 

them within three days, there’s no requirement to contact the plaintiff within three days.  Now, had 4 

the plaintiff showed up at the sheriff’s office and requested inspection of the records, then I think as a 5 

matter of courtesy, the sheriff should have let them know what was involved with that, and if the 6 

plaintiff had availed themselves of the remedy available under Subsection 5 of—of 305, the sheriff 7 

would have been obligated to provide them something in writing, but that didn’t occur.   8 

  Now, taking a step back, Your Honor, you’ve got to recognize why there is no such 9 

requirement in CCJRA when compared to CORA.  CORA talks about three days and seven days.  10 

Why?  Because those records are open for inspection without the exercise or discretion.  Under 11 

CCJRA the sheriff is required to exercise discretion, and in this case when you’re asking for 10 years 12 

of records of all arrestees, detainees, and inmates then you are, in effect, asking the sheriff to review 13 

every single record that they have on file to not only determine whether it’s responsive to the request 14 

with regard to the hearing impaired, but also it requires the sheriff to review every single file and 15 

determine whether or not there’s private, confidential information and balance the plaintiff’s right to 16 

get certain information with the inmate, arrestee, or detainee’s right to confidentiality.  So the 17 

standard here with regard to the award of attorney’s fees—let me back up, Your Honor, I—I began 18 

this in the opening by telling you what I thought the procedure was, and I failed to mention to you 19 

that this comes from the Harris opinion at 898, and that’s—I was quoting there where it says the—the 20 

Court—the District Court does three things under an abuse of discretion standard of review.   21 

  Now, going forward from there with regard to attorney’s fees, again the distinction is 22 

stark; CORA shall award attorney’s fees if the records were improperly denied.  CCJRA says that the 23 

Court first has to determine if the denial was proper.  Okay?  Then if that denial was improper, was 24 

the improper denial arbitrary and capricious?  And again, Your Honor, I would point out there has 25 
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been no denial of records.  The records were provided.  The delay does not constitute denial.  Even—1 

even plaintiff’s citation to the—I think it’s the Benefield case—the—where the Republicans and the 2 

Democrats got into a fight—there was only a determination that the withholding constituted a denial 3 

after they went to trial.  You can’t presume that withholding is denial.  Especially if the plaintiff 4 

didn’t request the basis for the denial.  Rather they just filed something in Court.  The sheriff’s 5 

actions—the testimony presented today clearly shows that the sheriff was not acting in an arbitrary 6 

and capricious manner.  He was very carefully reviewing every single file that was maintained for the 7 

last 10 years.  Within days he assigned staff to that, he followed up on it, he prompted his staff to 8 

have additional people working on it, and then reviewed those file—the one file out of over 8,300 that 9 

had any information pertaining to the plaintiff’s request.  That is not arbitrary and capricious.   10 

  Your Honor, in—in effect what the plaintiff is saying is we want you to interpret the 11 

law to first of all say these records maintained by the sheriff, which in our application we say are 12 

criminal justice records, really aren’t, carve out an exception and say they’re subject to CORA, and 13 

then we want you to interpret CORA to say that we have an obligation to communicate with you 14 

within three days, even if we have the records, and they want you to interpret the law to say even 15 

though we didn’t withhold them, even though we didn’t deny you those records, because we didn’t 16 

get them as quickly as we wanted to, we want you to impose significant attorney’s fees as a result of 17 

that delay.  The law does not provide for that, Your Honor.  These records are subject to CCJRA, they 18 

were provided to the plaintiff, they were not withheld, there was no improper denial, the sheriff did 19 

not act in an arbitrary and capricious manner, and therefore the plaintiff is not entitled to attorney’s 20 

fees.  Thank you. 21 

  THE COURT: Thank you.  Here’s what I’m going to do: it’s been since January—I 22 

think mid-January since I read the—the summary judgment motion as well as the response and the 23 

Harris case—at least mid-January, so I’m going to review that.  What I will give you both an 24 

opportunity to do, if you care, is you have three weeks to submit in writing a finding of facts that you 25 
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would like in an—in any type of order that you’d like me to consider, draft—draft the appropriate 1 

order.  Obviously the—the issue for me, and I think Mr. Atencio pointed it out in the last few 2 

minutes, is was this a denial of records?  I mean, that’s really the true issue because ultimately the 3 

testimony today was of 8,000 plus records there was one record, and that was turned over, there’s no 4 

dispute to that, it’s clear that there’s no issue or argument that the—the sheriff has additional files or 5 

additional information that they’re withholding, there seems to be satisfaction that they’ve complied 6 

with the nature of the request.  The issue, as I said—the only issue for me to consider is that is that a 7 

denial?  Was the non-compliance, as you argue, under CORA—was that—was that—I mean, 8 

obviously there’s issues we had to get to to get there, but the core issue for me is is there a denial of 9 

any type because, you know, to me I try to look at things and I tell people all the time in a common 10 

sense approach, and common sense approach if you got what you got and there’s nothing else then 11 

how can there be a denial?  However, again if there’s case law out there that says by not complying in 12 

this timeframe it’s considered a denial then I’ll consider that, but at this point I’ll be honest, I’m a 13 

little reluctant to—to lean that direction.  I—I think obviously some communications would have 14 

probably changed the course of this entirely, and you know, whether there is a requirement or not, as 15 

a matter of courtesy, Sheriff, I think you should have—you should have shown some courtesy and 16 

responded to this letter and indicated if that’s what it was to say, you know what, I’ve got 10 people 17 

working for me, period, and I’ve got a boxcar full of files, I—I don’t have a problem trying to comply 18 

with your request, but I’ve got to be honest with you it’s going to take me upwards of four or five 19 

months to do that.  So, you know, I guess that’s—that’s only—I’ll leave it at that because I think a 20 

little communications coming from you or whoever’s in charge of reviewing these things would 21 

have—would have probably saved a lot of time, effort, and energy, so I don’t imagine in the future 22 

you’re going to—I think you would approach this type of request significantly different after your 23 

experience in this case, but I’ll leave it at that as—as I indicated I’ll give three weeks for a response 24 

and then I will issue a written order.   25 
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  MR. ATENCIO: Your—Your Honor? 1 

  THE COURT: Mr. Atencio? 2 

  MR. ATENCIO: And—and Mr. Montoya, I—I would request more than three 3 

weeks?  I’ve got a trial in front of you Monday.  I’ve got a Appellate Court brief due Friday, I have 4 

another brief due the following Wednesday and then that following week is County Attorney 5 

Conference.  I—I just can’t get to it in three weeks. 6 

  THE COURT: Which week is the County Attorney Conference? 7 

  MR. ATENCIO: The first week of June.  Admittedly the first three days of 8 

that week I will be vacationing, but from Wednesday through Saturday—I’m sorry, Thursday through 9 

Saturday, so I—I understand this case has been around a while but— 10 

  MR. MONTOYA: I’m— 11 

  MR. ATENCIO: --I—I’m just— 12 

  THE COURT: I’ll give you six weeks. 13 

  MR. ATENCIO: Oh, thank you.   14 

  THE COURT: Is that— 15 

  MR. ATENCIO: Is that— 16 

  MR. MONTOYA: That’s—that’s fine, Your Honor. 17 

  THE COURT: All right.  I’ll— 18 

  MR. ATENCIO: Thank you, Your Honor. 19 

  THE COURT: --I’ll give you six weeks to—to get it in, but obviously—again, it’s 20 

been here for a while so I do want to try to get it taken care of. 21 

  MR. ATENCIO: I—understood and—and yeah, that—that—I appreciate that.  22 

Thank you. 23 

  THE COURT: So six weeks and let’s go ahead and set a status three months out just 24 

to make sure.  How about August 12
th
 at 9:30; you can both call in.   25 
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  MR. ATENCIO: I’m available, Your Honor. 1 

  THE COURT: Let’s see, I want to make sure that’s right.  Yeah.  9:30. 2 

  MR. MONTOYA: Wide open, Your Honor. 3 

  THE COURT: All right.  August 12
th
— 4 

  MR. ATENCIO: And which— 5 

  THE COURT: --at 9:30 and you can call into Conference Room Number 6, so it 6 

will be 589-7669, Number 6.  All right.  Gentlemen, thank you for your time, and have a safe trip 7 

back, Mr. Montoya. 8 

  MR. MONTOYA: Thank you, Your Honor. 9 

  THE COURT: We’ll stand in recess. 10 

  MR. ATENCIO: Thank you. 11 

  (The Court adjourned.) 12 
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