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PLAINTIFF’S REPLY TO DEFENDANT’S RESPONSE TO PLAINTIFF’S MOTION 

FOR SUMMARY JUDGMENT 
 

 
Plaintiff, by and through undersigned counsel, hereby replies to Defendant’s Response to 

Plaintiff’s Motion for Summary Judgment (“Response”): 
 
Plaintiff’s Motion for Summary Judgment should be granted because (1) there are no 

genuine disputes regarding any material facts; (2) all facts necessary to determine Defendant 
violated the Colorado Open Records Act (“CORA”), Colo. Rev. Stat. § 24-72-201, et seq., and 
the Colorado Criminal Justice Records Act (“CCJRA”), Colo. Rev. Stat. § 24-72-301, et seq., 
have been established by the record in this case; and (3) for the reasons stated in Plaintiff’s 
motion, Plaintiff is entitled to judgment as a matter of law.  Colo. R. Civ. P. 56.  Defendant’s 
response to the motion does not refute this.  Instead, Defendant attempts to establish there is a 
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single material fact in dispute,1 argues that certain of Defendant’s records are not subject to the 
CORA,2 and claims that under the CCJRA, Defendant did not have an obligation to respond to 
Plaintiff.3   
 

DEFENDANT’S RESPONSE REGARDING MATERIAL FACTS 
 

Defendant argues that this Court’s May 1, 2012 Order (“May 1 Order”), which expressly 
states that Plaintiff’s Application is “GRANTED WITH AMENDMENTS,” and that “this Court 
shall hold a hearing . . . whereupon [Defendant] shall show cause[,]” did neither.  See Resp. 17 
(emphasis added).  Defendant claims the May 1 Order states that: 

 
[R]ather than issuing an order stating that Plaintiff’s Application was granted, and 
rather than issue an order to show cause establishing a date for a hearing on an 
order to show cause, this Court’s Order of May 1, 2012, merely stated that the 
matter ‘will be set for hearing’ on May 16, 2012. 
 

Id.  Defendant’s characterization of the May 1 Order is simply inaccurate,4 and in any event, is a 
fact appropriate for judicial notice.  See Colo. R. Evid. 201; One Hour Cleaners v. Indus. Claim 
Appeals Office of State of Colo., 914 P.2d 501, 505 (Colo. App. 1995) ("a court can take judicial 
notice of its own records and files") (citing Sakal v. Donnelly, 494 P.2d 1316 (Colo. App. 1972)).  
The Court granted Plaintiff’s motion and the amendments the Court made correspond to with the 
blanks in the proposed order.5   
 

Moreover, even under the deferential summary judgment standard, viewing this fact in 
the light Defendant urges – that the May 1 Order set the date of a setting conference – it still 
shows that Defendant did not acknowledge Plaintiff or Plaintiff’s request in any manner 
                                                 

1          The content of this Court’s May 1, 2012 Order (“May 1 Order”).  See Resp. 3-4 ¶ 
8; 17 (“this Court did not issue Plaintiff’s proposed Order and this Court did not enter an Order 
to Show Cause.”). 

2 This is incorrect or irrelevant for purposes of Plaintiff’s motion.  Nevertheless, 
this is a question of law appropriate for summary judgment. 

 
3 This is belied by the language and purposes of Colorado’s open records act laws.  

See Motion 9-14 § II. 
 
4 Compare Prop. Order filed with Pl.’s App. with May 1 Order. 
 
5 The fact that this Court granted Plaintiff’s motion seeking to provide certain 

testimony by phone rather than in court also shows the Court intended a show cause hearing 
occur on May 16.  See Order Re: Plaintiff’s Motion for Absentee Testimony Pursuant to Colo. R. 
Civ. P. 43(i), entered May 4, 2012.  Also, this Court’s Notice of Telephone Status Conference, 
entered November 2, 2012, indicates that if the Court intended a setting conference, as 
Defendant urges, it knows how to schedule one without granting a different motion. 
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whatsoever until after the Court ordered it do to something.  This, still, falls far short of the 
obligations the CORA and/or6 the CCJRA impose on custodians of records. 
 

Plaintiff’s Statement of Undisputed, Material Facts (Motion 5-8) sets forth the 
chronology of events and the undisputed facts.  Defendant’s Response does not alter the fact that 
Defendant refused to acknowledge Plaintiffs until ordered to appear in this Court.  These facts 
establish the months-long denial of access to responsive records that is improper under both (and 
either) the CORA and the CCJRA, and demonstrates conduct that does not reflect a 
conscientious effort to reasonably apply the CCJRA’s legislative standards.   

 
ARGUMENT 

 
Defendant makes two arguments in opposition to Plaintiff’s Motion:  (1) that its records 

are necessarily “criminal justice records” and therefore subject only to the CCJRA, and (2) that 
the CCJRA only requires custodians to respond to requests if such records are not in its custody 
or control.   

 
Defendant’s first argument is flawed in that it assumes that the identity of the agency 

from which records are requested controls the matter, which, as explained below, has specifically 
been rejected by both the General Assembly in enacting the open records laws, and by the Courts 
interpreting them.  Nevertheless, the Court can decide this case without addressing this question.  
That is, the Court can and should determine that Defendant’s denial of access without any 
response to or acknowledgement of Plaintiff or its request for nearly four months, and until 
ordered to appear in court, is improper under both statutes.  Likewise, the Court can determine 
that such conduct did not reflect a conscientious effort to reasonably apply legislative standards.7  
Upon those two determinations, the Court not need reach this argument, as the nearly identical, 
albeit more stringent, CCJRA standard would be met.8   
                                                 

 
6 Plaintiff continues to assert that the first through third bullet points in its request 

seek “public records” or “writings” subject to the CORA, and that the fourth through final, 
seventh bullet points seek “criminal justice records” subject to the CCJRA.  See Motion 2-3.  But 
see, n.12, infra. 

 
7 See Daniels v. City of Commerce City, Custodian of Records, 988 P.2d 648, 652 

(Colo. App. 1999) (“A court considering whether an act is arbitrary or capricious must determine 
whether the conduct in question reflects a conscientious effort to reasonably apply legislative 
standards.” (Emphasis added, quotation omitted)). 
 

8 Compare Colo. Rev. Stat. § 24-72-204(5) (“Unless the court finds that the denial 
of the right of inspection was proper, it shall order the custodian to permit such inspection and 
shall award court costs and reasonable attorney fees to the prevailing applicant”) (emphasis 
added) with Colo. Rev. Stat. § 24-72-305(7) (“Unless the court finds that the denial of inspection 
was proper, it shall order the custodian to permit such inspection and, upon a finding that the 



4 
 

 
Defendant’s second argument is simply unsupported by a harmonious reading of the 

CCJRA, both in itself and in tandem with the remainder of the Colorado’s Public Records laws, 
Title 24, Article 72, Colorado Revised Statutes.  See, e.g., Freedom Newspapers, Inc., 961 P.2d 
at 1153 (statutes must be construed as a whole requiring the Court to give consistent, 
harmonious, and sensible effect to all of its parts and avoid absurd results, and when the General 
Assembly uses the same words or phrases in different parts of a statute, then, in the absence of 
any manifest indication to the contrary, the meaning attributed to the words or phrases in one 
part of the statute should be ascribed to the same words or phrases found elsewhere in the 
statute). 

I. Defendant is not exempt from the CORA. 

Defendant’s first argument is that because it is a “criminal justice agency,” all of its 
records are necessarily, and only, “criminal justice records.”  For this assertion, Defendant relies 
on dicta in Harris v. Denver Post Corp., 123 P.3d 1166, 1172 (Colo. 2005), which, when read as 
Defendant urges, ignores the actual holding in Harris, the statutory definitions and relevant case 
law, and another state law that explicitly requires certain of Defendant’s records be made 
available pursuant to the CORA.   

 
The definitions of “public records” subject to CORA and “criminal justice records” 

subject to the CCJRA are two-pronged.  See Denver Post Corp. v. Ritter, 255 P.3d 1083, 1090 
(Colo. 2011).  Under the CORA: 

 
‘Public records’ means and includes all writings [1] made, maintained or kept by 
the state, any agency, institution . . . or political subdivision of the state . . ., and 
held by any local-government-financed entity [2] for use in the exercise of 
functions required or authorized by law or administrative rule or involving the 
receipt or expenditure of public funds. 
 

Colo. Rev. Stat. § 24-72-202(6)(a)(I) (emphasis added).  Similarly, under the CCJRA: 
 

‘Criminal justice records’ means all books papers, cards . . . regardless of form or 
characteristics, that are [1] made, maintained, or kept by any criminal justice 

                                                                                                                                                             
denial was arbitrary or capricious, it may order the custodian to pay the applicant's court costs 
and attorney fees”) (emphasis added).  See also, Freedom Newspapers, Inc. v. Tollefson, 961 
P.2d 1150, 1153 (Colo. App. 1998) (discussing rule of consistent usage).  Therefore, a finding 
that Defendant’s conduct was (1) improper and (2) arbitrary and capricious would be sufficient 
for the Court to hold Defendant liable for Plaintiff’s reasonable attorneys’ fees and costs under 
either law.  As Plaintiff requested in its Motion, if the Court grants the Motion, Plaintiff requests 
that the Court set a briefing schedule for the separate determination of the amount of reasonable 
attorneys’ fees and costs to which Plaintiff is entitled. 
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agency in the state [2] for use in the exercise of functions required or authorized 
by law or administrative rule . . . . 

 
Colo. Rev. Stat. § 24-72-302(4) (emphasis added).  “This statutory language contains two 
phrases important to determining whether a record” fits the appropriate definition.  See Ritter, 
255 P.3d at 1089.  “As [many] cases illustrate, the ‘for use’ clause . . . creates a question of 
intent.”  Id. at 1090.  In other words, the focus is not solely on “(1) who made, maintained, or 
kept the requested record,” but also on “(2) why he, she, or it did so.”  Id. at 1089.  Thus, only 
Defendant’s records “for use in the exercise of functions required or authorized by law or 
administrative rule” are “criminal justice records.”  See Colo. Rev. Stat. § 24-72-302(4).  That is, 
records related to Defendant’s statutory law enforcement duties.  See Harris, 123 P.3d at 1172-
73 (citing Colo. Rev. Stat. §§ 30-10-501 to 523) (discussing “Sheriff’s Public Capacity and 
Function”). 
 

The General Assembly’s inclusion of the “‘for use’ clause” was, in fact, critical to the 
passage of the CORA in 1968, and was not mistakenly included in the CCJRA’s definition.  See 
Denver Publishing Co. v. Bd. of County Comm’rs of County of Arapahoe, 121 P.3d 190, 196-97 
(Colo. 2005).  “Following the failure of a proposed open records act in 1967, the General 
Assembly authorized . . . a committee to study the shortfalls of the failed open records legislation 
and draft new legislation. . . .”  Id. at 196.  The committee’s report found that one key shortfall in 
prior legislation was the definition of “public records” being overly broad, which defined the 
scope of the law.  See id. at 196-97.  “Although the [revised] definition proposed in the report 
included all written materials, it narrowed the class of written documents to those ‘made, 
maintained or kept . . . for use in the exercise of functions required or authorized by law or 
administrative rule or involving the expenditure of public funds.”  Id. at 197 (emphasis in 
original, quotations and citations omitted).  With the inclusion of the “‘for use’ clause,” “the 
General Assembly in 1968 adopted the definition of ‘public records’ and the remainder of the 
proposed legislation nearly verbatim . . . [and] still makes use of this same definition.”  Id.  Thus, 
Defendant’s assertion that its records are necessarily, and only, subject to the CCJRA, does not 
comport with the statutory definitions or the legislative history surrounding those definitions.  
Rather, the “‘for use’ clauses” in the definitions illustrate that Defendant’s status as a law 
enforcement agency is not determinative.  Rather, records “for use in” Defendant’s statutory law 
enforcement duties9 are properly “criminal justice records” subject to the CCJRA; records “for 
use in” Defendant’s other duties10 are properly “public records” subject to the CORA. 

 
Despite Defendant’s reliance on dicta in the decision, the holding in Harris fully supports 

this understanding.  There, the Court held that “[b]ecause the Sheriff obtained the recordings 
pursuant to a search warrant that has not been invalidated, and used them to investigate crimes 
                                                 

9 Specifically, those sought in the fourth through final, seventh bullet point of 
Plaintiff’s request.  See Motion 3. 

 
10 Specifically, those sought in the first through third bullet points of Plaintiff’s 

request.  See Motion 2-3. 
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connected with the Columbine killings, they are criminal justice records under the CCJRA . . . .”  
Harris, 123 P.3d at 1168, 1169 (exact language appears twice in the decision).  See also, id. at 
1172 (premising analysis with discussion of Sheriffs’ statutory law enforcement duties).  Accord 
City of Loveland v. Loveland Publishing Corp., No. 03 CV 513, 2003 WL 23741694, at *2 
(Colo. Dist. Ct. June 26, 2003) (“The Court finds that the file is clearly a series of documentary 
materials made, kept or maintained by a criminal justice agency, the Internal Affairs Bureau, for 
use in the exercise of its functions in investigating allegations of police misconduct.  
Accordingly, the Court finds the IAB file to be a criminal justice record.”).  Cf. Land Owners 
United, LLC v. Waters, No. 10CA1006, 2011 WL 3616176, at *6 (Colo. Ct. App. Aug. 18, 
2011), as modified on denial of reh’g (Sept. 29, 2011), cert. denied as improvidently granted 
(Sept. 6, 2012), cert. granted, 11SC786, 2012 WL 3291834 (Colo. Aug. 13, 2012). (“the General 
Assembly intended certain criminal justice records compiled for law enforcement purposes to be 
exempt from disclosure under the CCJRA.”).   

 
The discussion of the differences between the CORA and CCJRA in the Harris case 

refers to the distinction between “criminal justice records” and “public records,” as do the other 
cases Defendant cites.  Defendant’s argument fails to address the more fundamental question of 
what actually constitute “criminal justice records.”  Consequently, while the CORA’s definition 
of “public records” specifically excepts “criminal justice records,” the analysis does not end by 
determining the custodian’s agency’s status.  To truly constitute “criminal justice records,” the 
records must also be “for use in” the custodian’s agency’s law enforcement duties.   

 
Defendant’s argument that it is exempted from the CORA because it is a “criminal justice 

agency” also disregards the plain language of Section 101, Article 10, Title 30, Colorado 
Revised Statutes, which requires that certain records of County Sheriff’s be made available under 
the CORA, and cannot be ignored.  See Colo. Rev. Stat. § 30-10-101(1)(a) (“Subject to the 
provisions of part 2 of article 72 of title 24, C.R.S., and any judicially recognized right of 
privacy, all books and papers required to be in [each Sheriff’s] office shall be open to the 
examination of any person”).  This statute was enacted in 1977, the same year the CCJRA was 
enacted, and was amended as recently as 2010 to remove from its purview clerks of county and 
district courts, but not Sheriffs.  “The General Assembly was not unaware of the existence of the 
statute” and has not repealed the pertinent language as it did with respect to clerks of county and 
district courts.  Office of State Court Adm'r v. Background Info. Services, Inc., 994 P.2d 420, 428 
(Colo. 1999).  The General Assembly, therefore, continues to demand that certain records in 
County Sheriff’s offices be subject to inspection under the CORA, not the CCJRA. 

 
Finally, other statutes, and as is relevant here, the Americans with Disabilities Act, 42 

U.S.C. § 12101, et seq., and its implementing regulations under Title II, 28 C.F.R. § 35.101, et 
seq., place specific obligations on public entities, including Sheriff’s offices,11 to keep and 
                                                 
 11         Plaintiff does not request that this Court find Defendants in violation of the ADA.  
Nevertheless, a sheriff’s office is a “public entity” for purposes of Title II of the ADA.  42 
U.S.C. § 12131(1)(B); 42 U.S.C. § 12132.  This provision extends to discrimination against 
inmates detained in a county jail.  See Robertson v. Las Animas County Sheriff’s Dept., 500 F.3d 
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maintain certain types of records that are to be made available to the public.  See 28 C.F.R. § 
35.106 (“public entity shall make available to applicants, participants, beneficiaries, and other 
interested persons information regarding the provisions of this part and its applicability to the 
services, programs, or activities of the public entity . . . to apprise such persons of the protections 
against discrimination assured them by the Act and this part”); and § 35.163(a) (“public entity 
shall ensure that interested persons, including persons with impaired vision or hearing, can 
obtain information as to the existence and location of accessible services, activities, and 
facilities”).  Like Colo. Rev. Stat. § 30-10-101(1)(a), the records that are required to be 
maintained and made available to the public under the ADA are different in kind from those 
records kept and maintained “for use in” the custodian’s agency’s law enforcement duties.  
Defendant, therefore, is not exempt from the CORA. 

II. The CCJRA (as does the CORA) requires custodians of records to respond, 
and do so in a reasonable amount of time. 

Defendant next argues that “[i]t is only if the requested records are not in the custody or 
control of the person to whom the application is made that the applicant shall be notified of such 
in writing.”  Resp. 18.  In essence, Defendant asks this Court to find that the CCJRA allows 
custodians of records to stand silent in the face of a request, unless it is not in possession of the 
records.  This assertion is repugnant to the legislative history and intent, and makes a mockery of 
the public policy and entire Public Records scheme enunciated by the General Assembly.  
Defendant seeks traction for its argument in the lack of a definition of “reasonable time” in the 
CCJRA, as compared to the CORA, which defines the term to mean three to seven business 
days.  See Colo. Rev. Stat. § 24-72-203(3)(b).  Nevertheless, both the CORA and the CCJRA 
explicitly require custodians to provide access “at reasonable times.”  Colo. Rev. Stat. §§ 24-72-
203(1)(a), 24-72-304(1)(a).   

 
Thus, interpreting the CORA and CCJRA consistently, harmoniously, in accordance with 

their plain and ordinary meaning, giving sensible effect to all of their parts, and giving effect to 
the intent of the General Assembly, as this Court must, see Freedom Newspapers, 961 P.2d at 
1153, it is clear that Defendant’s delay of nearly four months before responding to or even 
acknowledging Plaintiff or its request, is not reasonable.  Moreover, Defendant’s interpretation 
that it must only respond to record requests if it is not in possession of the records requested 
impermissibly leads to absurd results, and practically renders meaningless the obligation that 
certain responses be provided “forthwith” in the statute.  See Motion 13-14 § II.C and statutory 
citations provided therein; see also, Freedom Newspapers, supra.  The practical effect of 
Defendant’s position would be that requestors of records – even where the request is made in 
person – would never know whether its request was granted or denied, and would only know if 

                                                                                                                                                             
1185, 1193 (10th Cir. 2007) (citing Penn. Dep't of Corr. v. Yeskey, 524 U.S. 206, 210 (1998) 
(holding that “[s]tate prisons fall squarely within the statutory definition of ‘public entity,’ which 
includes ‘any department, agency, special purpose district, or other instrumentality of a State or 
States or local government’” (quoting 42 U.S.C. § 12131(1)(B)). 
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the requested records were not in the custodian’s possession.  The requestor’s options when the 
custodian does have responsive records are to assume the request is denied sub silentio12 or 
attempt to access the records in the face of silence and hope that no one interferes.  The second 
option is particularly unattractive when the request is made of a law enforcement agency whose 
records are unlikely to be in a traditionally public portion of the office. 

III. Neither remand to Defendant nor another hearing is necessary or 
appropriate. 

Defendant correctly observes that “this Court may not independently engage in the 
balancing of interests required in the custodian’s exercise of discretion” (Resp. 13); however, 
Defendant already exercised that discretion when it decided to turn over the requested records 
and Plaintiff does not take issue with that decision.  Remand to Defendant would be wholly 
unnecessary and inappropriate. 

 
Moreover, remand to Defendant – who showed very little interest in being an active 

participant in this case until after Plaintiff moved for default judgment months after its request 
was sent and months after the May 16, 2012 appearance – would be utterly inequitable. 

 
Similarly, conducting another hearing now makes no sense and would be a waste of the 

Court’s and the parties’ time.  The facts are undisputed.  Defendant’s withholding of responsive 
records for months and forcing Plaintiffs to file an Application to Show Cause violates 
Colorado’s open records laws. 

 
CONCLUSION 

 
On October 16, 2012, this Court entered its Order Denying Request for Attorney Fees, 

Denying the Motion for Default Judgment and Setting Matter for a Status Hearing (“October 16 
Order”), in which the Court stated: 

 
With respect to the numerous motions for “reasonable attorney fees”, it is the 
position of the Court, that the Court is without ability or authority to grant any 
such request as there has ultimately been no final determination on this case that 

                                                 
 12 Defendant’s argument that the CCJRA permits requestors to request the reasons 
for denial in writing is not inapposite.  Requesting the reason for a denial, as authorized in both 
the CORA and CCJRA, is premised upon the request being denied and that denial being 
communicated to the requestor in the first place.  Moreover, after receiving no response to a 
request for records whatsoever, as occurred in this case, requesting the reasons for a denial 
makes little sense, as the entity has already refused to communicate with the requestor about the 
request.  Finally, Defendant argues that the CCJRA is not governed by temporal reasonableness 
as is the CORA.  The consequence is that requestors of records could wait indefinitely (rather 
than a reasonable time) to learn whether a request is granted or denied.  Both statutes require a 
response from Defendant in a reasonable amount of time.  See Motion 9-14 § II. 
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would allow for the Court to find that attorney fees are merited.  Until some final 
determination is achieved, any request for attorney fees would be premature. 

 
October 16 Order 1.  Plaintiff’s Motion requests that this Court make that final determination on 
the basis of the undisputed facts of this case.  In short, what happened, happened; and now all 
that remains to be done is apply the law to those facts and determine (1) whether Defendant’s 
denial of access – and complete failure to acknowledge Plaintiff or its request whatsoever – for 
nearly four months, when it was ordered to appear in court, was “proper,” see Colo. Rev. Stat. §§ 
24-72-204(5), 24-72-305(7); and (2) whether such conduct “reflect[ed] a conscientious effort to 
reasonably apply legislative standards.” 

 
WHEREFORE, Plaintiff requests that the Court grant the Motion, hold Defendant liable 

for Plaintiff’s reasonable attorneys’ fees and costs, and set a briefing schedule on the amount of 
fees and costs that is reasonable. 
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DATED:  December 28, 2012    Respectfully Submitted, 
 
 

/s/ Andrew C. Montoya       
Kevin W. Williams 
Andrew C. Montoya 
Colorado Cross-Disability Coalition 
655 Broadway, Suite 775 
Denver, Colorado 80203 
Phone: (303) 839-1775 
Facsimile: (303) 839-1782 
E-mail: kwilliams@ccdconline.org 
E-mail: amontoya@ccdconline.org 

 

 
CERTIFICATE OF SERVICE 

 
I hereby certify that on this 28th day of December, 2012, I electronically filed the 

foregoing using the LexisNexis Court Link and served by mail on the following: 
 

Stephane W. Atencio 
steve@atenciolaw.com 

 
 
 
         /s/ Briana McCarten                         
        Briana McCarten 
        CCDC Legal Program Assistant 


