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PLAINTIFF’S MOTION FOR DEFAULT JUDGMENT

Plaintiff, Colorado Cross-Disability Coalition, by and through undersigned counsel,
hereby move the Court for entry of an order of default judgment against Defendant, Conejos
County Sheriff’s Office, pursuant to Colo. R. Civ. P. 55(b), and as grounds therefor states:

PROCEDURAL HISTORY

This case has been hallmarked by Defendant’s failure to respond to or even acknowledge
Plaintiff.  On January 24, 2012, Plaintiff sent Defendant a records request pursuant to the
Colorado Open Records Act, Colo. Rev. Stat. § 24-72-201, et seq. (“CORA”) and the Colorado
Criminal Justice Records Act, Colo. Rev. Stat. § 24-72-301, et seq. (“CCJRA”).  Plaintiff sought
access to certain records regarding Defendant’s policies concerning the provision of appropriate
auxiliary aids and services to deaf and hard of hearing individuals (“Request”).  Plaintiff sent the
Request by certified mail.  Defendant never responded to or acknowledged the records Request.  

Because Defendant never responded to Plaintiff’s Request, Plaintiff served Defendant
with a notice informing Defendant that Plaintiff would apply to the court for an order to show
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cause why Defendant should not respond (“CORA Notice”).1  Plaintiff sent the CORA Notice on
March 22, 2012 by certified mail.  Defendant never responded to or acknowledged Plaintiff’s
CORA Notice.  

Because Defendant never responded to Plaintiff’s CORA Notice, Plaintiff filed its
Application for Order to Show Cause why the Conejos County Sheriff’s Office should not
Permit Inspection of Records Requested Pursuant to the [CORA] and [CCJRA] (“Plaintiff’s
Application”) on April 25, 2012.  Plaintiff served Defendant with a copy of Plaintiff’s
Application by regular mail on that same day.  On May 1, 2012, the Court granted Plaintiff’s
Application and set a hearing for May 16, 2012.  On May 3, 2012, Plaintiff served a copy of the
Court’s May 1 order by regular mail, and also dispatched a process server.  The process server
served the Defendant on May 6, 20112.  Defendant never responded to or acknowledged
Plaintiff’s Application or the Court’s May 1 Order.

On May 3, 2012, Plaintiff filed a motion to permit a witness to testify by telephone.  A
copy of that motion was served on Defendant by regular mail on that same date.  The Court
granted that motion on May 4, 2012.  Plaintiff served a copy of that Order on Defendant on that
same date.

Defendant never responded to or acknowledged any of the foregoing at all. 
Consequently, undersigned counsel for Plaintiff prepared for and appeared at the hearing on
Plaintiff’s Application on May 16, 2012.  That morning, minutes before the hearing was
scheduled to begin, Sheriff Robert Gurule entered the courtroom and provided records
responsive to Plaintiff’s Request.  Because this was the first time Defendant acknowledged
Plaintiff’s correspondence, the pleadings, and this Court’s orders, undersigned counsel informed
the Court that Plaintiff would continue to seek its reasonable attorneys’ fees and costs as
authorized under the CORA and CCJRA.2  The Court permitted Plaintiff thirty days to file a
motion for its fees and costs and permitted Defendant thirty days thereafter to file its response. 
Sheriff Gurule also indicated that if he did not agree with Plaintiff’s motion, he would refer the
matter to the County Attorney for a response.

 On May 23, 2012, in an effort to informally resolve the matter, Plaintiff sent Defendant a
proposed settlement agreement.  Plaintiff’s proposed settlement agreement was sent both by
regular mail and facsimile.  Defendant never responded to Plaintiff’s proposed settlement
agreement.  Consequently, on June 15, 2012, Plaintiff filed its Motion for Reasonable Attorneys’

1  Such notice is required before a person seeking public records under CORA may apply
to the court for relief.  Colo. Rev. Stat. § 24-72-204(5). The CCJRA does not require such notice
before filing an application with the Court.  See Colo. Rev. Stat § 24-72-305(6).

2  See also Plaintiff’s Motion for Reasonable Attorneys’ Fees and Costs Pursuant to Colo.
Rev. Stat. §§ 24-72-204(5) and 24-72-305(7), filed June 15, 2012 (explaining reasons and citing
authorities for the reasons why an award of attorneys’ fees and costs is appropriate).
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Fees and Costs Pursuant to Colo. Rev. Stat. §§ 24-72-204(5) and 24-72-305(7) (“Motion for
Fees”).  Plaintiff served a copy of the Motion for Fees on Defendant on that same day by regular
mail.  Per the Court’s Order, Defendant’s response to Plaintiff’s Motion for Fees was due July
16, 2012.  Defendant never responded.

Accordingly, Plaintiff filed its Motion for Clerk’s Entry of Default Pursuant to Colo. R.
Civ. P. 55(a) (“Motion for Entry of Default”) on July 20, 2012.  Plaintiff’s Motion for Entry of
Default was served on Defendant by regular mail on that same day.  To date, Defendant has not
responded to or acknowledged Plaintiff’s Motion for Entry of Default.3 

For all of these reasons, Plaintiff requests a default judgment be entered in this case and
that the Court award Plaintiff its reasonable attorneys’ fees and costs as set forth in Plaintiff’s
Motion for Fees and Supplemental Motion for Reasonable Attorneys’ Fees and Costs Pursuant to
Colo. Rev. Stat. §§ 24-72-204(5) and 24-72-305(7) (“Supplemental Motion for Fees”),
concurrently filed with this motion.

ARGUMENT

Defendant defaulted pursuant to Colo. R. Civ. P. 55(a) because it failed to plead or
otherwise defend against Plaintiff’s Motion for Fees.  Additionally, Defendant’s failure to
respond to Plaintiff’s Motion for Fees violates of this Court’s May 16 Order.  Such conduct is
illustrative of Defendant’s conduct throughout this case.  Under Colo. R. Civ. P. 55(b), therefore,
Plaintiffs are entitled to default judgment.  

Rule 55(b) states:

A party entitled to a judgment by default shall apply to the court therefor; but no
judgment by default shall be entered against an infant or incompetent person
unless represented in the action by a general guardian, guardian ad litem,
conservator, or such other representative who has appeared in the action.  If the
party against whom judgment by default is sought has appeared in the action, the
party (or, if appearing by representative, the party’s representative) shall be
served with written notice of the application for judgment at least 7 days prior to
the hearing on such application.  If, in order to enable the court to enter judgment
or to carry it into effect, it is necessary to take an account or to determine the
amount of damages or to establish the truth of any averment by evidence or to
make an investigation of any other matter, the court may conduct such hearings or
order such references as it deems necessary and proper.  However, before

3 Also to date, the Court clerk has not yet entered default.  Nevertheless, under Rule
55(a), because Defendant’s failure “to plead or otherwise defend . . . is made to appear by
[Plaintiff’s Motion for Entry of Default, this Motion, and examination of the Court’s record in
this case], the clerk shall enter his default.”  (Emphasis added).
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judgment is entered, the court shall be satisfied that the venue of the action is
 proper under Rule 98.

Rule 55(b) incorporates numerous procedural safeguards that protect litigants’ due process
interests when a default judgment is entered.  See 5 Colo. Prac., Civil Rules Ann. R 55 (4th ed.);
First Nat. Bank of Telluride v. Fleisher, 2 P.3d 706, 712 (Colo. 2000) (en banc).  Rule 55 is
“fashioned to define a judicial procedure by which the interests of all parties may be
safeguarded.”  Homsher v. Dist. Court for Prowers County, 602 P.2d 5, 6 (Colo. 1979) (en
banc).

Rule 55(b) is supplemented by Section 1-14, Rule 121, Colorado Rules of Civil
Procedure (“Section 1-14”), which requires, “in addition to the motion for default judgment[,]”
the summons and certain affidavits to be submitted to the Court.  The required affidavit and a
true and correct copy of the summons served on Defendant on May 6, 2012 are attached hereto.

Plaintiff is entitled to default judgment, and all Rule 55(b)’s procedural safeguards can be
met by the issuance of a default judgment in this case.

A. Plaintiff is entitled to default judgment.

The one and only time Defendant ever made any effort to comply with the requirements
of the CORA, CCJRA and this Court’s Orders was on the day of the hearing when Sheriff
Gurule entered the courtroom minutes before the scheduled time and provided documents. 
Under the CORA and CCJRA, these documents should have been made available months before,
obviating the need for extensive involvement by Plaintiff’s counsel.  The Sheriff has also failed
to comply with the Colorado Rules of Civil Procedure and this Court’s orders since the hearing. 
Before that hearing and since that time, Defendant has had ample opportunity to participate in
and defend against this case.  Defendant has chosen not to do so.  That choice violated
Colorado’s laws requiring simple and easy access for the public to copy and inspect government
agency records and has necessitated counsel for the Plaintiff, a small non-profit corporation, to
expend a great deal of time prosecuting this action.  Defendant’s conduct also violated this
Court’s May 16 Order, requiring Defendant or the County Attorney to respond to Plaintiff’s
Motion for Fees in this case.  The Sheriff must be required to comply with the law.

Moreover, under Section 1-15, 3., Rule 121, Colorado Rules of Civil Procedure (“Section
1-15”), “[f]ailure of a responding party to file a responsive brief may be considered a confession
of the motion.”  Given Defendant’s decision to ignore its legal obligations under the CORA,
CCJRA, Section 1-15, and this Court’s May 16 Order, this Court should deem Defendant’s
failure to respond to Plaintiff’s Motion for Fees a full confession of that motion.4  Defendant, has
also knowingly “failed to plead [and] otherwise defend” thereby entitling Plaintiff to default

4 This is particularly true where, as here, the Court retains jurisdiction to determine the
reasonableness of Plaintiff’s fee request.
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judgment.  See Colo. R. Civ. P. 55(a)-(b).

B. Defendant does not meet any of the excepted list of persons or entities against
whom the Court may not enter default judgment.

“[N]o judgment by default shall be entered against an infant or incompetent person unless
represented in the action by a general guardian, guardian ad litem, conservator, or such other
representative who has appeared in the action.”  Colo. R. Civ. P. 55(b).  In addition, “No
judgment by default shall be entered against an officer or agency of the State of Colorado unless
the claimant establishes his claim or right to relief by evidence satisfactory to the court.”  Colo.
R. Civ. P. 55(e).

Defendant, the Conejos County Sheriff’s Office, is a legal entity: a department of
Conejos County, Colorado.  See Part 5, Article 10, Title 30, Colorado Revised Statutes. 
Therefore Defendant is not “an officer or agency of the State of Colorado,” and cannot be an
“infant or incompetent person[,]” “or in the military service.” Colo. R. Civ. P. 55(b); Section 1-
14, 1.(c).  Accordingly, none of the exceptions apply. 

C. Defendant has been served with notice of this Motion.

Since Sheriff Gurule appeared at the May 16 hearing, Rule 55(b) requires that Defendant
be “served with written notice of the application for judgment at least 7 days prior to the hearing
on such application.”  Id. (emphasis in original).  Plaintiff served Defendant with a written notice
of this motion on August 7, 2012, the date this motion was filed.  See Montoya Aff., Ex. A-1. 
On August 15, 2012, this Motion will be ripe for decision.

Plaintiff also re-submits that this matter is appropriate for decision without a hearing. 
Plaintiff seeks a sum certain – $27,696.065 – and have already tendered to the Court all evidence
necessary to support that sum certain.  See Pl.’s Mot. for Fees; Pl.’s Supp. Mot. for Fees
(collectively, “Motions for Fees”).

D. Venue in this District is proper.

“[B]efore judgment is entered, the court shall be satisfied that the venue of the action is

5 This amount includes the amount sought in Plaintiff’s Motion for Fees, as well as the
additional fees and costs incurred in seeking recovery of those fees, sought in Plaintiff’s
Supplemental Motion for Reasonable Attorneys’ Fees and Costs Pursuant to Colo. Rev. Stat. §§
24-72-204(5) and 24-72-305(7).  See also Mishkin v. Young, 198 P.3d 1269, 1274 (Colo. App.
2008) (quoting Mau v. E. P. H. Corp., 638 P.2d 777, 781 (Colo. 1981) (“‘[a]ttorneys’ fees
allowable include those incurred in resolving the fee issue’”)); In re Marriage of Eggert, 53 P.3d
794, 797 (Colo. App. 2002) (permitting award of fees “incurred in litigating the attorney fee
issue itself”).
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proper under Rule 98.”  Colo. R. Civ. P. 55(b).  Pursuant to both the CORA and CCJRA, this
action was brought in the “district court of the district wherein the record is found . . . .”  Colo.
Rev. Stat. §§ 24-72-204(5) and 24-72-305(7).  This is also consistent with Rule 98, which
generally states that venue is appropriate within the district wherein the act complained of
occurred.  See generally Colo. R. Civ. P. 98.  Accordingly, venue within this District is proper.

E. Section 1-14 requirements have been met.

Under Section 1-14, this Motion shall be accompanied by “[t]he original summons
showing valid service on the particular defendant in accordance with Rule 4,” as well as
affidavits establishing certain facts.  An affidavit establishing those facts is attached hereto as
Exhibit A, and incorporates and supplements affidavits submitted with Plaintiff’s Motions for
Fees.

Turning to the requirement of the “original summons,” Plaintiff affirmatively states that
the original summons served on Defendant was created by and maintained solely in electronic
format, but for the printed version that was served upon Defendant on May 6, 2012. 
Nevertheless, a true and correct copy of that summons is attached hereto.  See Montoya Aff., Ex.
A-2.  See also Aff. of Svc., filed May 10, 2012 (confirming that the summons was served on
Defendant).  The above notwithstanding, Plaintiff also directs the Court to the Certificates of
Service attached to Plaintiff’s Motions for Fees, which show that Defendant was also served,
pursuant to Rule 5(b), with a Plaintiff’s Motions for Fees, which is the only remaining matter for
the Court’s consideration in this case.

CONCLUSION

Due to Defendant’s established practice of ignoring Plaintiff’s correspondence and
pleadings, the Rules of Civil Procedure and of this Court, Plaintiff is entitled to default
judgment.

WHEREFORE, Plaintiff respectfully requests that this Court grant this motion and enter
a final judgment by default in favor of Plaintiff and against Defendant.

Dated: August 7, 2012 Respectfully submitted,

COLORADO CROSS-DISABILITY COALITION
LEGAL PROGRAM

 /s/ Andrew C. Montoya                     
Andrew C. Montoya
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CERTIFICATE OF SERVICE

I hereby certify that on August 7, 2012, I placed the foregoing document in the U.S. Mail,
first class, postage prepaid, addressed to the following:

Conejos County Sheriff’s Office
ATTN: Custodian of Records
P.O. Box 37
Conejos, Colorado 81129

 /s/ Briana McCarten                       
 Briana McCarten

Legal Program Assistant
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