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Plaintiff, by and through undersigned counsel, hereby submits this

Motion for Post Judgment Relief Pursuant to C.R.C.P. 59.  As grounds, Plaintiff

states the following:
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BACKGROUND

          This action began as an administrative appeal originally filed in July of

2009 as an administrative appeal.  Rec. 1-10.  The question in this case for

purposes of judicial review is: Whether the Colorado Department of Health

Care Policy and Financing (“Department”) complied with federal and state law,

including its own regulation, in assuring medically necessary non-emergent

medical transportation (known as“NEMT”) services under the unique

circumstances of this case.  The answer is no, it did not.  The Final Agency

Decision (“FAD”) should be reversed and ALJ Norwood’s decision reinstated. 

Plaintiff requests this Court reconsider its ruling because the FAD is an “abuse

or clearly unwarranted exercise of discretion, based upon findings of fact that

are clearly erroneous on the whole record, unsupported by substantial

evidence when the record is considered as a whole.”  C.R.S. § 24-4-106(7).

The circumstances in this case are remarkably unique, but these facts are

undisputed:

1. Taylor is disabled and cannot drive. Aug. 3 Tr. 33:20; 40:8-23
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2. Taylor is a Medicaid recipient who is eligible for NEMT services

funded by the Department.   Rec. 335 Fdgs. of Fact 1.

3. Taylor lives in a rural town where no brokered NEMT service exists. 

Rec. 335 Fdgs. of Fact 1;  Rec. 335 Fdgs. of Fact 3; Aug. 4 Tr. 10.

4. Taylor needs someone else to drive her to her medical

appointments.  Rec. 335 Fdgs. of Fact 1 & 3; Aug. 3 Tr. 33:20.

5. Her medical appointments are long distances from her home.  Rec.

335 Fdgs. of Fact 3.

6. Taylor also needs her home care attendants to assist her while she

goes to medical appointments. Rec. 335 Fdgs. of Fact 3; Aug. 3 Tr. 34:9 - 35:5;

Aug. 4 Tr. 16:14-18.

7. Taylor uses her own vehicle that her attendants drive to get to her

medical appointments.  Aug. 3 Tr. 33:21-25.

 After a lengthy administrative appeal, culminating in a hearing, a ruling

by the Administrative Law Judge that, under these circumstances, Plaintiffs’

drivers were entitled to be paid for their time separate and apart from the

mileage reimbursements made to Taylor who had to use her own vehicle and
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ordered the Department to do so. Rec. 333-341.  The Department filed

exceptions.  The Final Agency Decision (“FAD”), Rec. 522-26, reversed the

ALJ’s decision, stating, “The rule does not authorize payment to a driver or an

attendant. Attendant care is not reimbursed as an NEMT expense. The ALI's

interpretation of Section 8.041.1 is not consistent with the Department's

interpretation of its regulation.”  Rec. at 524.  In addition, according to the

FAD, “The Department has determined that reimbursement for the use of a

personal vehicle shall be on a per mile basis. There is no provision in the

Department's NEMT rule for a separate payment to a driver.” Id.

Plaintiff appealed pursuant to C.R.S. § 24-4-106.  This Court upheld the

FAD, applying the standard of review set forth in C.R.S. § 24-4-106(7). Ohlson

v. Weil, 953 P.2d 939, 941 (Colo. App. 1997).  This Court held, “An agency’s

interpretation of its own regulations is entitled to deference and must be

accepted if there is a reasonable basis in law.”  Order at 2 (citing Citizens for

Clean Air & Water in Pueblo and S. Colo. v. Colorado Dept. of Public Health

and Environment, 181 P.3d 393, 396-397 (Colo. App. 2008).  The Court
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found the FAD to be to be a reasonable interpretation of the regulation and “to

be supported by the evidence contained in the record and the applicable law.” 

Order at 3.  Plaintiff asks this Court to amend that part of its findings and

conclusions and reverse the FAD.

ARGUMENT

“Within 15 days of entry of judgment as provided in C.R.C.P. 58 or such

greater time as the court may allow, a party may move for post-trial relief

including: . . .(3) Amendment of findings; or (4) Amendment of judgment.” 

C.R.C.P. 59(a).  As set forth in this Court’s Order, “When conducting judicial

review of an administrative agency action, a court may reverse an agency’s

determination if it finds that the agency acted in an arbitrary and capricious

manner, made a determination that is unsupported by evidence in the record,

erroneously interpreted the law, or exceeded its constitutional or statutory

authority.” Ohlson v. Weil, 953 P.2d 939, 941 (Colo. App. 1997); C.R.S. §

24-4-106(7).

This case demonstrates a unique set of circumstances for a Medicaid

client who needs to utilize the NEMT program.  The Department had not
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encountered this set of circumstances before Ms. Taylor's requests. On the eve

of the first hearing in this case in the administrative court, the Department

through its Transportation Director Renee Robinson, filed a motion to dismiss,

claiming there was no need to proceed.  Rec. at 83-85.  The reason the

Department gave for doing so was stated concisely: In addition to

reimbursement to the Plaintiff for mileage, “The client has been issued a check

for her attendants travel hours.  I have attached a copy of the check in the

amount of $1107.00 from Delores County.  For all transportation services,

including mileage and attendant hours, all Medicaid clients are required to get

approval PRIOR to the transportation taking place or the transportation request

will be denied.”  Rec. at 83 (emphasis added).   That motion was filed on

December 23, 2009.

Later, after Assistant Attorney General Joan Smith entered her

appearance in this case, the Department tried a second time to dismiss this

case, also asserting that pursuant to the state’s NEMT plan, two separate

payments had been made for both mileage and for attendant travel time. 

Department counsel represented the following:
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1. The subject of this matter is Petitioner's appeal requesting
reimbursement for non emergency medical transportation.

2. Dolores County has reimbursed Petitioner for non emergency
medical transportation attendant care and mileage to and from
medical appointments. Check number 004172 covers mileage
reimbursement. Exhibit 1. Check number 001557 covers attendant
reimbursement. Exhibit 2.

3. The issue of reimbursement for non emergency medical
transportation as addressed in Petitioner's appeal is now moot.

Rec. 90-93.  That motion was filed January 13, 2010.

The record shows the check was returned to the Department for reasons

set forth in Plaintiff’s Response to the Department’s Third Motion to Dismiss

and that Ms. Taylor requested correct payments be issued to the attendants for

their travel time.1  Rec. 119-128 and Exhibit 23 thereto, Rec. 177-183.  The

Department never reissued payments to the attendants for travel time.

Instead, and not until April 20, 2010, the Department filed its third

motion to dismiss.   This was the first time the Department ever articulated the

view that Ms. Taylor’s attendants were to have been paid for their travel time

1  In hindsight, for Ms. Taylor’s attendants, returning the check was a terrible mistake. 

She could have cashed the check, and, at least paid them something.  She was trying to do the

right thing by returning the check that was intended to pay her attendants for their travel time.
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out of the $.037/mile mileage reimbursement paid for use of Ms. Taylor’s

vehicle.

The facts of this case show the Department had no "policy" at all for

applying the NEMT program in these circumstances, because it had never

encountered these circumstances.  Nevertheless, the Department made a

practice of trying to pay the attendants for “travel time,” and such payments

were separate and apart from a payment for mileage reimbursement.

“Where an agency's interpretation of a Medicaid-related regulation

clearly contradicts that agency's consistent practice, the agency's practices and

not its interpretation should prevail.” Geriatrics, Inc. v. Colorado Dept. of Soc.

Services, 712 P.2d 1035, 1039 (Colo. Ct. App. 1985) (citing Forbes Health

Systems v. Harris, 661 F.2d 282 (3rd Cir. 1981).  Contrary to the FAD, see Rec.

524, not only does the Department’s rule “authorize payment to a driver or an

attendant,” the Department tried to do so, representing to the ALJ, not once,

but twice, that this case was moot because the attendants had been paid for

their time separate and apart from any reimbursement for mileage.  “Attendant
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care [must be] reimburs[able] as an NEMT expense,” id., because the

Department attempted to reimburse it as such.

The ALJ weighed the facts and evidence, including the Department’ prior

attempts to pay the attendants for their “travel time” separate and apart from

mileage and concluded the following:

Section 8.041.1, reasonably interpreted, requires that the
attendants be paid in addition to any expense for mileage. The
$0.37 per mile rate is to compensate for gasoline and maintenance
expenses, not the cost of the attendant. The State Department pays
the same $0.37 rate if the driver is a volunteer or a paid attendant.
Under the State Department's interpretation, compensation for the
attendant is illusory. Additionally, compensating the attendant at a
per mile rate would mean that attendants that drive faster and
cover more miles would be paid more than attendants that drive
slowly. Attendant compensation would be affected by the type of
road driven and the speed limit. This is not a reasonable
interpretation.  Rec. 338-39.

As noted by the Office of Appeals in its FAD, the standard of review

which the Department's Office of Appeals should have applied in this case is set

forth in Colorado's Administrative Procedure Act. §§ 24-4-101 to 108, C.R.S.

“Findings of evidentiary fact made by the ALJ shall not be set aside unless they

are contrary to the weight of the evidence. § 24-4-1 05(15)(b ), C.R.S. In
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general, evidentiary facts are the detailed factual or historical findings upon

which a legal determination rests. State Board of Medical Examiners v.

McCroskey, 880 P .2d 1188, 1193 (Colo. 1994).”  The FAD misapplied this

standard because the facts in this record demonstrate the Department knew it

could reimburse attendants under the NEMT program and tried to do so.

Also as noted in the FAD, with respect to conclusions of ultimate fact, an

agency “may substitute its judgment for that of the ALJ as long as the agency's

conclusions have a reasonable basis in law and are supported by substantial

evidence in the record.”  Rec. 524 (emphasis added).  The only evidence in this

record concerning how the Department attempted to assure NEMT services in

Ms. Taylor’s circumstances is that it attempted to issue payment to the

attendant drivers separately from mileage reimbursements.  The Department

made this clear in the motion to dismiss filed by its Transportation Coordinator,

and the Department re-emphasized the point when its counsel filed the second

motion to dismiss.

Apparently, when Ms. Taylor returned the check and requested checks to

the attendants be re-issued in corrected amounts with appropriate
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documentation, this angered the Department or its counsel.  Only then, and for

the first time since Ms. Taylor requested the Department provide NEMT

services, did the Department ever articulate the position that Colorado’s per

mileage reimbursement plan is intended to cover all travel related expenses,

including the cost of a driver.  Rec. 103-107.  The request for reimbursement

and the appeal occurred in July of 2009.  The third motion to dismiss was filed

in April of 2010.  This was a long time to withhold this information from Ms.

Taylor.

This Court in upholding the FAD relied on the testimony at hearing of

Barbara Prehmus.  Order at 2.  Ms. Prehmus’ testimony at hearing, although

consistent with the argument made by counsel in the Third Motion to Dismiss,

is completely inconsistent with the Department’s prior conduct and

representations made to Ms. Taylor and completely incongruous with the

situation Ms. Taylor was and is confronted with: Because she is disabled, she

requires someone else to go with her and drive her car.  If Ms. Taylor could

drive herself, the $.037/mile mileage reimbursement might make sense, but the

Department cannot be permitted to pay the same rate when a client, because
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of a disability, requires the services of someone else to drive them.  This

disability-based discrimination forms, in party, Plaintiff’s argument in the

Complaint that the Department violated the Americans with Disabilities Act. 

That action was stayed pending resolution of this motion for judicial review. 

Plaintiff has yet to have had an opportunity to present evidence of this claim.2

Perhaps the grossest unfairness of the Department’s maneuvering in this

case is that Plaintiff Taylor and her advocate tried and tried to discern what the

Department’s NEMT plan and policies were, but did so to no avail. See

Plaintiff’s Opening Brief at 9-13 and record cites contained therein.  The

Department’s authorization of and the County’s issuance of the check for “med

trans” was consistent with the Department’s representations that Ms. Taylor’s

attendants would get paid either through the NEMT program or through the

CDASS program. See Opening Brief at 11-12 (e-mail from Department Deputy

Director Sue Williamson stating Ms. Taylor “is entitled to receive Medicaid

transportation services to her appointments, and we will find a way to get her to

2  Because Plaintiff is asking this Court to reconsider its ruling on the motion for judicial

review, it would appear the stay remains in effect.
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her appointments.”  Aug. 4 Tr. 13:15-21.  If the Department intended Ms.

Taylor pay her attendants out of her mileage reimbursements, why did it not

simply tell Ms. Taylor and her advocate when they first asked about NEMT

reimbursements in June of 2009, or when she filed this appeal in July of 2009? 

Rec. 1-10.  The two prior motions to dismiss do not say, “This appeal should be

dismissed because Ms. Taylor was reimbursed for her attendants’ travel time as

she was issued a check for the per mile reimbursements.”  Quite to the

contrary, the motions specifically say the ALJ should have dismissed the appeal

because Ms. Taylor  had been reimbursed with a check had been issued for

mileage and because a check had been issued for payment to the attendants for

“travel time.”

ALJ Norwood correctly determined that $.037/mile was insufficient to

reimburse for gas, wear and tear on the vehicle, etc. and to pay people for

many hours of time to drive Ms. Taylor hundreds of miles to medical

appointments.  The Department simply got lucky that Ms. Taylor’s attendants

were willing to do so with the promise that Ms. Taylor would work it out with
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the Department and the Department would “find a way to get her to her

appointments.”

What the Department did was create an interpretation of its NEMT plan

to thwart Ms. Taylor’s possibility of success in this appeal.   This Court should

not give any deference to the agency’s purported interpretation. See, e.g.,

United Housing Foundation, Inc. v. Forman, 421 U.S. 837, 858-859, n. 25

(1975) (declining to follow administrative interpretation when such

interpretations conflict with earlier pronouncements of the agency); Espinoza v.

Farah Mfg. Co., supra, 414 U.S. 86, 92-96 (1973) (deference is not owed to

agency’s position particularly when agency counsel articulates opposite position

in earlier proceedings).

CONCLUSION

Because the record shows the Department had no prior policy regarding

applying the NEMT regulations in these circumstances and, instead, made a

practice of trying to pay for both mileage and attendant time – directly contrary

to this stated policy -- this Court owes no deference to the Final Agency
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Decision.  Plaintiff requests this Court amend its findings and conclusions,

reverse the FAD, and re-instate ALJ Norwood’s Initial Decision.
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November 2, 2011 Respectfully submitted,

COLORADO CROSS-DISABILITY COALITION
LEGAL PROGRAM

 /s/ Kevin W. Williams
Kevin W. Williams
Andrew C. Montoya
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CERTIFICATE OF SERVICE

I hereby certify that on November 2, 2011, I served a copy of the
foregoing via LexisNexis File & Serve on the following:

Joan E. Smith, Esq.
Assistant Attorney General
Joan.Smith@state.co.us

   /s/ Kevin W. Williams
Kevin W. Williams
Legal Program Director
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