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ORDER RE: PLAINTIFF’S APPEAL OF FINAL AGENCY DECISION 

 
 
  THIS MATTER is before the Court on judicial review of an agency action pursuant to 
C.R.S. § 24-4-106.  After consideration, the Court enters the following order:   
 

 
BACKGROUND 

  
This case arises from the decision of the State Department of Health Care Policy and 

Financing (the Department) to deny Plaintiff’s request for reimbursement for hourly payment of 
her attendant drivers as a covered Non-Emergency Medical Transportation (NEMT) expense 
under the Colorado Medical Assistance Program (CMAP).  Under both federal and state law, the 
Department is required to ensure that Medicaid recipients receive transportation to necessary 
medical appointments.  Under federal law, “A state plan must – (a) specify that the Medicaid 
agency will ensure necessary transportation for recipients to and from providers; and (b) describe 
the methods that the agency will use to meet this requirement.” 42 C.F.R. § 431.53.  In 
conformity with this federal regulation, the Department has adopted a state plan for Colorado.1     
                                                           

1 In relevant part, the plan provides: “The Colorado Medical Assistance Program provides non-emergent 
medical transportation (NEMT) as an administrative service and administrative expense. The state-designated entity 
shall assure that necessary NEMT services covered by the Colorado Medical Assistance Program for clients who 
have no other means of transportation are provided…Payment will be made for the least expensive transportation 
suitable to the client’s condition. The distance to be traveled, transportation methods available, treatment facilities 
available, and the physical condition and welfare of the client shall all determine the type of NEMT authorized…” 
Record at 326. 

COURT USE ONLY 



In the Initial Decision, the Administrative Law Judge found that Plaintiff was entitled to 
reimbursement for payment of her attendant drivers under CMAP.  This decision was overturned 
by the Office of Appeals in the Final Agency Decision.  The Office of Appeals found that CMAP 
did not require that the Department reimburse attendant drivers for their time in addition to the 
standard mileage reimbursement rate.  Plaintiff filed this action seeking judicial review of the 
Final Agency Decision pursuant to C.R.S. § 24-4-106. 
 
 

STANDARD OF REVIEW 
 

When conducting judicial review of an administrative agency action, a court may reverse 
an agency’s determination if it finds that the agency acted in an arbitrary and capricious manner, 
made a determination that is unsupported by evidence in the record, erroneously interpreted the 
law, or exceeded its constitutional or statutory authority.  Ohlson v. Weil, 953 P.2d 939, 941 
(Colo. App. 1997); C.R.S. § 24-4-106(7).  An agency’s interpretation of its own regulations is 
entitled to deference and must be accepted if there is a reasonable basis in law.  Citizens for 
Clean Air & Water in Pueblo and S. Colo. v. Colorado Dept. of Public Health and Environment, 
181 P.3d 393, 396-397 (Colo. App. 2008).   

 
ANALYSIS 

 
The issue before the Court on judicial review is whether a separate payment to 

compensate an attendant driver for driving Plaintiff to her medical appointments is permitted as a 
covered NEMT expense under CMAP.  Pursuant to 42 C.F.R. § 431.53, a state may choose how 
it wants to ensure that Medicaid recipients receive transportation to and from providers. 
According to the testimony of Barabara B. Prehmus, the Federal Policy and Rules Officer for the 
Department:  

 
“[A] state can choose to do non-emergency medical transportation as an administrative benefit. 
And there, the federal regulation is very brief and basically says that – all it says is that we have to 
assure that it gets folks to the transportation – gets them to the appointment and that we have to 
have it laid out in the state plan, which we do, which has been approved by the feds. But it doesn’t 
carry with it sort of an expectation of set requirements. It allows the state to formulate its plan for 
[how] it’s going to accomplish that goal.” 8/2/2010 Tr. at 25:20-26:4. 

 
“The Department’s per mileage reimbursement is intended to cover the cost of the petrol, the 
maintenance of the vehicle, the driver. And it is a substitute, if you will, for the payment we would 
provide to a transportation company or a cab, that they similarly, out of the money they get 
reimbursed from Medicaid, have to pay for the petrol, anything they give to the driver in terms of 
wages, and the upkeep of the vehicle.” 8/2/2010 Tr. at 22:24 – 23:6. 
 

Thus, a state may design its own plan and provide transportation reimbursement how it sees fit in 
order to comply with the federal regulation. According to the Department, Colorado’s per 
mileage reimbursement plan is intended to cover all travel related expenses, including the cost of 
a driver.   
 

The Department is entitled to deference in its interpretation of its own regulations.  
According to the Department, the NEMT reimbursement provision of CMAP does not require 



payment of attendant drivers in addition to the standard mileage reimbursement.2  The Court 
finds this interpretation of the regulation to be reasonable and the final decision of the 
Department to be supported by the evidence contained in the record and the applicable law.  
Therefore, the Court will uphold the Final Agency Decision issued in this matter. 
 

Accordingly, the Final Agency Decision is AFFIRMED.  
 
Plaintiff’s Motion for Summary Judgment 
 

Given the Court’s ruling on Plaintiff’s claim for judicial review, Plaintiff’s related motion 
for summary judgment is DENIED for the reasons stated above. 
 
 
SO ORDERED this 18th day of October, 2011. 

BY THE COURT: 

 
Brian R. Whitney 
District Court Judge 

                                                           
2 The specific NEMT reimbursement provision provides: “The Department shall assure transportation to and from 
medically necessary services covered by the Colorado Medical Assistance Program for clients who have no other 
means of transportation. Payment will be made for the least expensive means suitable to the client’s condition. The 
distance to be traveled, transportation and treatment facilities available and the physical condition and welfare of the 
client shall all determine the type of transportation service authorized.” 10 CCR 2505-10 8.014. 


