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ANSWER BRIEF 

 Defendant Colorado Department of Health Care Policy and Financing (the 

“Department”), and Sue Birch by and through their attorneys, the Office of the Colorado 

Attorney General, submit their Answer Brief and state as follows: 

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

Plaintiff Leslie Taylor contends that one issue before this court is whether the Final 

Agency Decision by the Department of Health Care Policy and Financing (Department) denying 

her request for hourly reimbursement for the attendant who drives her car during non-emergency 

medical transportation is contrary to law.  Ms. Taylor also poses as a separate issue whether the 

decision is unsupported by substantial evidence when the record is considered as a whole.  The 
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second question bears on whether the decision is “an abuse or clearly unwarranted exercise of 

discretion.”  C.R.S. §24-4-106 (7).  The Department’s argument will frame the issue in the larger 

context.  Finally, Ms. Taylor asks whether she is entitled to summary judgment on the underlying 

issue of whether “the Department is authorized under the NEMT regulations to pay a driver for 

the time spent transporting a Medicaid client to medically necessary NEMT appointments if 

doing so is the least expensive means under the circumstances.” 

STATEMENT OF THE FACTS 

Legal Background:

As stated in her initial appeal letter, this case concerns the Department’s provision of 

non-emergency medical transportation (NEMT) to the appellant, Leslie Taylor.  Rec. at 1.

Medicaid reimbursement for NEMT in Colorado is furnished by the Department pursuant to the 

Title 42, Code of Federal Regulations, Chapter IV, Centers for Medicare and Medicaid Services, 

Department of Health and Human Services, Subchapter C, Medical Assistant Programs, Part 

431, State Organization and Administration, Subpart B – General Administrative Requirements, 

that states: “A State plan must –(a) Specify that the Medicaid agency will insure necessary 

transportation for recipients to and from providers; and (b) Describe the methods that the agency 

will use to meet this requirement.”  42 C.F.R. §431.53 

In conformity with this federal regulation, the Department has adopted a State Plan 

provision that “a state-designated entity shall assure that necessary NEMT services covered by 

the Colorado Medical Assistance Program for clients who have no other means of transportation 

are provided...  Payment will be made for the least expensive transportation suitable to the 

client’s condition.”  See Rec. at 326 (This plan provision was approved by the Centers for 
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Medicare and Medicaid Services on December 14, 2009.)  The Plan further stipulates that for the 

type of transportation utilized by Ms. Taylor, (non-brokered EMT), “Reimbursement … shall be 

the lower of submitted charges or fee schedule.” The Department has a fee schedule with a 

specific rate that applies to nonemergency transportation when the recipient is transported in her 

own vehicle, as is the case with Ms. Taylor.  Rec. at 322, (see code T0090).  Finally, The 

Department’s NEMT rule states: 

“The Department shall assure transportation to and from medically necessary services 
covered by the Colorado Medical Assistance Program for clients who have no other 
means of transportation.  Payment will be made for the least expensive means suitable to 
the client’s condition.  The distance to be traveled, transportation and treatment facilities 
available and the physical condition and welfare of the client shall all determine the type 
of transportation service authorized.” 

10 C.C.R. 2505-10, §8.014.1

Accompaniment is a service furnished as part of the group of services described as 

“Personal Care Services” and does not include payment for driving a recipient to non-emergency 

medical appointments: 

Q.  ACCOMPANYING
1. INCLUSIONS: 
Accompanying the client to medical appointments, banking errands, basic 
household errands, clothes shopping and grocery shopping to the extent 
necessary and as specified on the care plan is considered unskilled, when 
all the care that is provided by the personal care staff in relation to the trip 
is unskilled personal care, as described in these regulations.
Accompanying the client to other services is also permissible as specified 
on the care plan, to the extent of time that the client would otherwise 
receive personal care services in the home. 

1 All State Medicaid regulations referenced in this brief are codified at 10 C.C.R. 2505-10, 
and designated by section number.  Subsequent references to these regulations will be by 
section number only. 
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Personal care for the purpose of accompanying the client shall only be 
authorized when a personal care provider is needed during the trip to 
provide one or more other unskilled personal care services listed in the 
Section.  Accompanying the client primarily to provide companionship is 
not a covered benefit. 

2.  EXCLUSIONS: 
Accompanying is considered skilled when any of the tasks performed in 
conjunction with the accompanying are skilled tasks.  Accompanying does 
not include transporting the client. 

§ 8.489.30.  Emphasis added.  Under the Personal Care regulation, Ms. Taylor’s attendants may 

be reimbursed for the personal care services they furnish when accompanying her to medical 

appointments, payment for transporting the client is specifically prohibited. 

Factual History

The Statement of the Facts in Ms. Taylor’s opening brief contains numerous 

misrepresentations of testimony in the transcript and of the content of pleadings in the record.

The Department sets forth its Statement of the Facts here and addresses the errors in Ms. 

Taylor’s brief in a separate section below. 

In all regions of Colorado except the Denver Metro Area, where the Department has a 

transportation broker, NEMT is reimbursed by the Department on a ‘rate per mile’ basis 

according to a fee schedule.  Rec. at 322.  The ‘rate per mile’ reimbursement is comprehensive 

and does not include a separate component payment to reimburse a driver or for accompaniment 

during NEMT.

Ms. Taylor lives in Dolores County, a rural area of southwestern Colorado where there is 

no transportation broker.  Ms. Taylor makes private arrangements for transportation using her 

own vehicle.  She states that her personal care attendants, who assist her with transfers between 
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wheelchair and car, do the driving to and from her medical appointments.   Ms. Taylor’s 

reimbursement for NEMT is made at a set rate that is multiplied by the number of miles she 

travels by car, round-trip, to her appointments.  The process for reimbursement requires Ms. 

Taylor to submit a record of her mileage to the county.  Although Ms. Taylor asserts throughout 

the administrative appeal that “the county never told [her] how she would be reimbursed for 

NEMT,” in fact, Ms. Taylor admitted at hearing that she had received a March 31, 2009 letter 

from Dennis Story of the Dolores County Department of Social Services that explains how to 

submit requests for reimbursement to the county.  Aug. 3, 2010 TR. 21: 10.  Rec. at 160.

At the time of hearing, there was no dispute that Ms. Taylor had been reimbursed for all 

mileage submitted to the county as an NEMT expense according to the rate that was in effect at 

the time of her transport.  Op. Br. at 18. 

Procedural History

Although Taylor does not allege as a separate issue the procedural propriety of 

proceedings below, her Statement of the Facts devotes two and one-half pages to a the filing of 

motions to dismiss in the administrative case.  Therefore, a summary of the procedural history 

may be useful. 

On July 10, 2009, Ms. Taylor lodged her appeal through her advocate, Julie Reiskin of 

the Colorado Cross-Disability Coalition.  By her appeal, Ms. Taylor requested that the 

Department reimburse her for mileage and reimburse her CDASS caregivers for the time they 

spend driving her to and from her appointments.  Rec. at 1-6. 

Prior to undersigned counsel’s entry of appearance in this case, the Department’s staff 

member Renee Robinson had been working on the Department’s behalf with the county to 



6

resolve this appeal.  See Rec. at 17.  On November 5, 2009, after staff at the Department 

requested the assistance of the Attorney General, undersigned counsel filed her entry of 

appearance.   Rec. at 57.  However, without counsel’s knowledge and due to lack of 

communication internally at the Department, Ms. Robinson continued to participate in the 

appeal, filing a Motion to Dismiss on December 23, 2009.  Rec. at 83.  The ALJ issued no ruling 

on that motion. 

By the filing of Ms. Robinson’s December 23, 2009 Motion to Dismiss, undersigned 

counsel became aware of her participation in the case and, upon contacting her, learned that she 

had made arrangements with the county to reimburse Ms. Taylor for NEMT.  Counsel also 

learned that the county had issued checks to Ms. Taylor to reimburse outstanding NEMT 

expenses.  Therefore, on January 13, 2010, having determined that Ms.Taylor was, in fact, 

receiving reimbursement for NEMT, undersigned counsel filed a separate Motion to Dismiss for 

mootness.  Rec. at 90.  The Administrative Law Judge granted this motion and the matter was 

forwarded to the Office of Appeals.  Rec. at 95. 

Ms. Taylor then filed a Motion to Re-Open the Case and Exceptions to the Initial 

Decision. One issue Ms. Taylor raised was that the Department had improperly served Kevin 

Williams of the Colorado Cross Disability Coalition rather than Julie Reiskin, of the same office, 

who had previously been acting as advocate.2  Rec. at 363.  Taylor also argued that the NEMT 

2 On November 18, 2009, undersigned counsel participated in a settlement conference with Mr. 
Williams based on his October 8, 2009 written notice to the Department that he had “been 
retained to represent Ms. Taylor and the Colorado Cross Disability Coalition to address 
outstanding appeals … involving Mrs. Taylor and the Montezuma County Health Department.”  
Rec. at 424.
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issue was not moot, stating that the Department still owed Ms. Taylor for mileage reimbursement 

and demanding payment for driving time for attendants.  Rec. at 364.  In fact, Ms. Taylor had 

been reimbursed for all mileage she had submitted to the county for payment.  Rec. at 419.  

Nevertheless, the matter was remanded to the Office of Administrative Courts on April 8, 2010.

On April 20, 2010, the Department filed a Motion to Dismiss on Remand for mootness.  

Rec. at 103.  On April 30, 2010, the Office of Administrative Courts issued a Notice of Hearing 

Upon Remand scheduled to occur on August 2 through August 5, 2010.   

On August 2, 3, and 4, a hearing was conducted before ALJ Norwood concurrently with a 

hearing on a separate appeal filed by Ms. Taylor, SHP 2009-576, which concerned the allocation 

of attendant time.  On August 24, 2010 the ALJ issued an initial decision on both appeals, 

finding in favor of Ms. Taylor on the SHP 1009-465 appeal concerning NEMT.  Rec. at 333.   

On December 2, 2010 the Office of Appeals issued its Final Agency Decision reversing 

the ALJ.  Rec. at 522.   Ms. Taylor, therefore, takes her appeal of the Final Agency Decision on 

judicial review. 

Ms. Taylor’s erroneous statements of factual history

In numerous instances, the statements and propositions set forth in Ms. Taylor’s brief do 

not match the testimony cited to in the transcript or the pleadings referenced in the record.  For 

example, at Op. Br. Page 13, Ms. Taylor asserts, “Ms. Robinson authorized the payment for 

attendant travel time recognizing the State NEMT plan requires the Department to “authorize 

payment for least expensive means for an individual to get to their medical appointment,”” citing 

August 2, 2010 Tr. 72:15-19.  Although the transcript of testimony reflects Ms. Robinson’s 

concurrence with this principle of least expensive means, she at no time testified that her 



8

instruction to the county to issue a check was ‘in recognition of’ that principle.  In fact, she stated 

that her instruction to the county to issue the check was for the purpose of trying to settle the 

case.  Id. at Tr. 61:20-22.  She also stated that the instruction was based on a mistaken belief that 

Ms. Taylor was requesting reimbursement for attendant hours that would have been authorized 

under a different program.  Id. at 61:25 – 62:5. She further testified that she did not consult with 

anyone at the Department in making the decision to instruct the county to issue the check.  Id. 

 Ms. Taylor also misstates the content of pleadings cited to in the record.  Ms. Taylor 

states, “the Department tried to dismiss this case twice on mootness grounds because the 

attendants allegedly had been paid,” citing to the record at 378-385, which is letter from Ms. 

Taylor’s counsel to the Department’s counsel.  Op. Br. at 13.  Ms. Taylor again avers, “the 

Department filed not one, but two, separate motions to dismiss in this case, representing to the 

Administrative Court that the case had been dismissed because the Department had authorized 

payments to the attendants for their travel time.”  Op. Br. at 14.  In fact, the Department’s 

motions to dismiss were based on the fact that the appeal only concerned the issue of NEMT 

reimbursement, that the county had commenced reimbursement to Ms. Taylor for her NEMT and 

asserting that payment to attendants should be raised in a separate appeal concerning attendant 

care that was then pending before the administrative court.  Rec. at 103.  See also Rec. at 090. 

 None of the representations of factual or procedural history or of testimony in the 

Opening Brief should be taken at face value without referring to the specific location in the 

record or in the transcript that are cited with such representations. 
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STANDARD OF REVIEW 

The APA defines the standard of review in a judicial review proceeding as a 

determination of whether the Department acted in an arbitrary or capricious fashion, or abused 

its discretion. See C.R.S. § 24-4-106(7).  The Colorado Supreme Court has held that a court may 

set aside an agency decision only upon the grounds that it is arbitrary and capricious or it is 

unsupported by any competent evidence.  See Bd. of Assessment App. v. Colo. Arlberg Club, 762 

P.2d 146, 151 (Colo. 1988); see also Ohlson v. Weil, 953 P.2d 939, 941 (Colo. App. 1997); 

Marek v. Dep’t of Revenue, 709 P.2d 978, 979 (Colo. App. 1985).  “In determining whether an 

administrative agency’s decision is arbitrary or capricious, the court must determine whether a 

reasonable person, considering all of the evidence in the record, would fairly and honestly be 

compelled to reach a different conclusion.  If not, no abuse of discretion has occurred and the 

agency decision must be upheld.”  Ramseyer v. Colo. Dep’t of Soc. Servs., 895 P.2d 1188, 1192 

(Colo. App. 1995).

This Court also “must give deference to and accept the department’s interpretation of its 

own regulations provided that it has a reasonable basis in law and is warranted by the record.”  

Moczygemba v. Colo. Dep’t of Health Care Policy & Fin., 51 P.3d 1083, 1086 (Colo. App. 

2002) (citation omitted); see also Ohlson, 953 P.2d at 941.  If there is sufficient evidence to 

support the decision, a reviewing court must defer as to matters within the agency’s discretion.  

See Nat’l Inst. of Nutritional Educ. v. Meyer, 855 P.2d 31, 32 (Colo. App. 1993). 

ARGUMENT 
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I.  The Final Agency Decision is based on a reasonable interpretation 

of the law. 

The Final Agency Decision was based on a reasonable interpretation of the law and was 

warranted by the evidence in the record.  As set forth above, the federal regulations pertaining to 

State Medicaid Programs require, “A State plan must –(a) Specify that the Medicaid agency will 

insure necessary transportation for recipients to and from providers; and (b) Describe the 

methods that the agency will use to meet this requirement.”  42 C.F.R. §431.53.  The State Plan 

sets forth additional detail regarding approved Methods of Assuring Transportation.  Rec. at 326.  

The Department’s NEMT rule states: 

“The Department shall assure transportation to and from medically necessary services 
covered by the Colorado Medical Assistance Program for clients who have no other 
means of transportation.  Payment will be made for the least expensive means suitable to 
the client’s condition.  The distance to be traveled, transportation and treatment facilities 
available and the physical condition and welfare of the client shall all determine the type 
of transportation service authorized.” 

10 C.C.R. 2505-10, §8.014. 

At hearing, the State presented testimony of its staff member, Barbara B. Prehmus, the 

Federal Policy and Rules Officer who has been employed by the Department since 1995.  Ms. 

Prehmus testified that under federal law,  

“[A] state can choose to do non-emergency medical transportation as an administrative 
benefit.  And there, the federal regulation is very brief and basically says that – all it says 
is that we have to assure that it gets folks to the transportation – gets them to the 
appointment and that we have to have it laid out in the state plan, which we do, which has 
been approved by the feds.  But it doesn’t carry with it sort of an expectation of set 
requirements.  It allows the state to formulate its plan for  [how] it’s going to accomplish 
that goal.” 
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August 2, 2010, Tr. at 25:20 – 26:4.  Accordingly, the State has set forth its plan, approved by 

the CMS, the federal authority, that the State will reimburse individuals according to the least 

expensive means available.  Rec. at 326.  If the least expensive mode of transportation means 

using a personal vehicle, then the county must employ that option.  See Rec. at 316.  The 

Department reimburses the personal vehicle mode of NEMT at a per mile rate.  Rec. at 316 – 

325.

As Ms. Prehmus further testified, “Our benefit, which is under the administrative 

regulations and our state plan amendment around that, lays out that we reimburse for mileage as 

one of the options for transportation.”  August 2, 2010, Tr. at 22:18.

“[T]he Department’s per mileage reimbursement is intended to cover the cost of the 
petrol, the maintenance of the vehicle, the driver.  And it is a substitute, if you will, for 
the payment we would provide to a transportation company or a cab, that they similarly, 
out of the money they get reimbursed from Medicaid, have to pay for the petrol, anything 
they give to the driver in terms of wages, and the upkeep of the vehicle.” 

  August 2, 2010, Tr. at 22:24 – 23:6. 

The per mile rate of reimbursement is not insufficient to assure transportation.  At the 

time of hearing, Ms. Prehmus testified that the per mile reimbursement rate was 36 or 37 cents 

per mile.  August 2, 2010 Tr. at 28:10.  She pointed out that with regard to mileage Ms. Taylor 

travels to her non-emergency medical appointments,  

“My understanding is that the roundtrip is on the order of a couple of hundred miles 
multiplied by 37 cents a mile comes up to be…somewhere between 70 and $80…[W]hen 
you use the 70 to $80 to pay for the petrol, there’s a significant amount of money left 
over after you subtract that cost, on the order of 40 to $50, out of which Ms. Taylor could 
choose to pay her attendant.”

August 2, 2010 Tr. at 29:4-11. 



12

Ms. Taylor argues that “the least expensive way for [her] to get her NEMT is to 

reimburse [her attendants] for their time.  The state’s “per mileage rate” is insufficient to pay for 

vehicle maintenance, upkeep and gasoline and pay attendants $13.50 an hour for their travel 

time.”  Op. Br. at 23.  But at the hearing, Ms. Taylor did not present any testimony by her 

attendants that they would not drive her to appointments if they did not get paid for all of their 

time.  Nor did she present any testimony regarding whether she had attempted to hire someone 

else at a lower rate, one compatible with the per mile reimbursement scheme, to drive her.  There 

is no question that the State Medicaid Program authorized payment to Ms. Taylor’s attendants 

for personal care services furnished during NEMT.  Op. Br. at 25.  (“Appellant’s attendants can 

get paid under the CDASS program for some of the time assisting Appellant if they are doing 

work covered by those rules…”)  Ms. Taylor’s demand that that they should also be paid for 

driving at the $13.50 rate they receive for personal care duties.  This is simply not the way 

NEMT is reimbursed under the State Medicaid Program. 

Ms. Taylor argues that “Nothing in the rules prevents the Department itself or through its 

contractor Dolores County from paying Petitioner’s attendants for time it takes to transport her to 

medical appointments.”  Op. Br. at 24.  The fact that the rules do not specifically prohibit 

separate payment to a driver under NEMT does not mean that such payment is permissible.  As 

Ms. Prehmus testified,  

“The regulations and our state plan amendment lay out those things for which we 
can pay.  And so in Medicaid, there are many things that might be allowable, 
might be permitted to be reimbursed by Medicaid and get federal match if they 
are explicitly included…[Y]ou have to say what is covered, not the potential 
laundry list of things that are excluded.  There are times when we choose to be 
explicit about excluding something because common understanding might need to 
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be clarified but generally speaking it’s the laundry list of things that are covered is 
the approach.” 

August 2, 2010, Tr. at 29:23 to 30:8.  Furthermore, The Department’s position is that it has paid 

Petitioner for the time it takes to transport her to medical appointments.  The record shows that 

for the time period from March to November of 2009, the county issued checks to Ms. Taylor 

totaling $2,220.85 as reimbursement for NEMT.  Rec. at 342 to 354.  Based on the listing of 

non-emergency medical appointments submitted by Ms. Taylor, this represents over $80.00 per 

trip.  See Rec. at 279. 

 Ms. Taylor’s analogies to trains and transportation companies misses the mark.  Op. Br. 

at Under Colorado State Medicaid, if a client has access to a private vehicle, the client must use 

that for NEMT.  Rec. at 318.  Ms. Taylor has her own vehicle for transportation.  Only if no 

private vehicle is available is public or commercial transportation reimbursable.  Rec. at 318 – 

320.  The State reimburses for most of these alternative modes of transportation on a per mile 

basis.  See August 2, 2010, Tr. at 22:18, (excerpt of testimony set forth above) and Rec. at 322 to 

325.

 Ms. Taylor’s seeks support in ALJ Norwood’s finding that payment to drivers is 

“illusory.”  Op. Br. at  26.  However, the Final Agency Decision (FAD) sets forth numerous 

errors in the ALJ’s decision, including that he improperly relied on 42 C.F.R. 440.170, which 

does not apply to Colorado’s Medicaid Program.  Rec. at 523.  As set forth in the FAD, “The 

testimony at the hearing held August 2, 2010 confirms that the Department provides NEMT as 

an administrative expense,” under 42 C.F.R. 431.53, and that “42 C.F.R. §440.170(a)(2) does not 

apply in this case.”  Id.  The Decision also pointed out the ALJ’s error in concluding that “there 
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is no real status quo” in the NEMT case, and in declining to assign the burden of proof to either 

party.  Id., and see Rec. at 339.  According to the FAD, “The appellant seeks to modify the 

standard reimbursement rate by adding a separate per hour compensation for drivers.  The ALJ 

erred in finding there is no real status quo in the NEMT case.”  Rec. at 523. 

 Taylor also cites to T.L. v. Colo. Dept. of Health Care Policy and Financing, 42 P.3d 63 

(Colo.App.2001).  Again, this argument misses the point that NEMT is an administrative benefit, 

not a state plan service.  The TL case concerned durable medical equipment, or DME, which is 

listed as a state plan benefit, and, as such, is subject to an entirely separate regime of statutory 

and case law pertaining to benefits as compared with NEMT, an administrative expense under 42 

C.F.R.§ 451.53 that is set forth in the State Plan approved by CMS. 

Taylor also bases her argument in part on 42 C.F.R. § 440.170.  Op. Br. at 24.  This 

federal regulation is inapposite.  That section concerns transportation when it pertains to services 

“furnished only by a provider to whom a direct vendor payment can appropriately be made by 

the agency.”  42 C.F.R. §440.170 (a)(4).  As noted in the FAD, Ms. Taylor resides in a region 

where there is no provider to whom a direct vendor payment can be tendered, therefore this 

regulation does not apply.  Rec. at 524. 

The FAD is based on a proper construction of the relevant state and federal regulations 

and on the facts as preserved in the record below. 

II. The Final Agency Decision was supported by substantial evidence 

when the record is considered as a whole and was not, therefore, an 

abuse or clearly unwarranted exercise of discretion. 

The FAD is based on facts presented in testimony and by documentation in the record 

and clearly sets forth the errors in the ALJ’s findings of fact and law.  See Rec. at 523-524.  For 
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example, the FAD correctly states that the ALJ’s finding of fact #2 was based on a federal 

regulation, 42 C.F.R. §440.170, that does not apply in this case, and cited the specific testimony 

and documentary evidence adduced at hearing that demonstrated the ALJ’s error.  Id., and see 

August 2, 2010 Tr. at 22:18-21, 24:15-26 and Rec. at 317.  The decision points out the ALJ’s 

error in finding that “No evidence was presented that Colorado operates a ‘non-emergency 

medical transportation brokerage program’ per 42 C.F.R. Section 440.170(a)(4)” when testimony 

by the Department’s NEMT program administrator confirmed that the State had one broker and 

that the broker was not available in Ms. Taylor’s county.  Id., and see August 2, 2010 Tr. at 

70:11-12 and Rec. at 317.  Finally, the FAD properly finds as error the ALJ’s conclusion that 

“The $0.37 per mile rate is to compensate for gasoline and maintenance expenses, not the cost of 

the attendant,” referencing the NEMT regulation, §8.041, which does not provide for 

reimbursement to an attendant and correctly stating that “Attendant care is not reimbursed as an 

NEMT expense. 

Ms. Taylor has failed to adduce any legal authority supporting her proposition that the 

Final Agency Decision is unsupported by substantial evidence in the record or that it was an 

abuse of discretion. 

III. Ms. Taylor failed to show that there is no genuine issue as to any 

material fact in support of her request for summary judgment. 

Summary judgment is appropriate only when there is no genuine issue of material fact.  

See Civil Service Comm’n v. Pinder, 812 P.2d 645, 649 (Colo. 1991).  In this case, the 

Department disputes Ms. Taylor’s assertion of facts.  Ms. Taylor argues as fact that “the cheapest 
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method available is to reimburse Petitioner for mileage at the state mileage rate applicable and 

pay her attendants to drive her.”

Although the State Plan says, “payment will be made for the least expensive 

transportation suitable to the client’s condition,” it goes on to state that “[r]eimbursement for 

non-brokered NEMT shall be the lower of submitted charges or fee schedule rate as determined 

by the Department of Health Care Policy and Financing.”  There is no provision in either the 

State Plan or the NEMT regulation for reimbursement of a driver.  In this case, the fee schedule 

rate based on the number of miles Ms. Taylor travels in her personal vehicle is the “least 

expensive transportation suitable to the client’s condition” when compared with Ms. Taylor’s 

proposal that the Department pay her the fee schedule rate plus some additional amount of 

reimbursement for a driver. 

Summary judgment is only appropriate when there is no issue of material fact.  Given 

that the State disputes Ms. Taylor’s proposed ‘fact’ that the “state mileage rate applicable” plus 

payment for a driver is the least expensive means available, summary judgment is not 

appropriate here. 

CONCLUSION 

Ms. Taylor has failed to show how the Final Agency Decision by the Department of 

Health Care Policy and Financing (Department) denying her request for hourly reimbursement 

for the attendant who drives her car during non-emergency medical transportation is contrary to 

law.  Ms. Taylor’s allegation that the FAD is unsupported by substantial evidence when the 

record is considered as a whole is controverted by the evidence cited in the decision, itself, and 

the FAD was not, therefore, an abuse or clearly unwarranted exercise of discretion.  Finally, Ms. 
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Taylor’s motion for summary judgment on the underlying issue of whether “the Department is 

authorized under the NEMT regulations to pay a driver for the time spent transporting a 

Medicaid client to medically necessary NEMT appointments if doing so is the least expensive 

means under the circumstances” must fail when the Department disputes this fundamental fact. 

WHEREFORE, the Department and the Executive Director respectfully request that this court: 

 A. Enter its Order Affirming the Final Agency Decision in the matter entitled Leslie 

Taylor v. Dolores County Department of Social Services and State Department of Health Care 

Policy and Financing, SHP 2009-0465. 

 B. For such other and further relief as the court finds is just and proper. 

 Respectfully submitted this 29th day of July, 2011. 

                            JOHN W. SUTHERS 
                                                         Attorney General 

/s/ Joan E. Smith     

JOAN E. SMITH, 34605* 
                                        Assistant Attorney General  
                                                  Health Care Unit 
                                   State Services Section 
                                            1525 Sherman Street, 7th Floor 
                                                   Denver, CO 80203 
                                                 Telephone: (303) 866-5279 
                                         FAX: (303) 866-5671 
                                          *Counsel of Record 
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Andrew Montoya, Esq. 
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