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STATEMENT OF ISSUES

I. Question 1: Was the Final Agency Decision Construing NEMT Rules To
Prohibit Payment of a Driver Contrary to Federal and State Law? 

II. Question 2: Was the Final Agency Decision unsupported by substantial
evidence when the record is considered as a whole?

III. Question 3: Should Appellant Taylor be Awarded Summary Judgment in
this Case?

STATEMENT OF THE CASE

This is an action brought pursuant to C.R.S. § 24-4-106 and C.R.C.P.

106(a)(4) for judicial review of a Final Agency1 Decision of the Colorado

Department of Health Care, Policy and Financing (“Department”) effective

December 5, 2010 in Case No. SHP 2009-0465.  The Final Agency Decision

reversed Administrative Law Judge Matthew Norwood’s Initial Decision in favor

of Appellant.2

Plaintiff Taylor has also brought civil rights claims against the Department
under the Americans with Disabilities Act, 42 U.S.C. § 12131 et seq,., the Civil
Rights Act, 42 U.S.C. § 1983, alleging that the Department’s actions constituted
unlawful discrimination because of her disability. See Complaint, filed Jan. 4,
2011.  This Court bifurcated the judicial review action from the civil rights claims
and stayed proceedings on the latter. See Order, entered May 2, 2011.

2 See Initial Decision (Rec. 333-51); Final Agency Decision (Rec. 522-
26); see also initial appeal, filed July 10, 2009 (Rec. 1-10).

6



In this case, Appellant claims the Department failed to comply with state and

federal regulations regarding providing Non-Emergency Medical Transportation

(“NEMT”) services for her. (Rec. 1-10)

In a three-day hearing, commencing August 2, 2010, Judge Norwood heard

two related appeals, this case and another involving Appellant’s claims that the

Department also failed to provide the appropriate allocation amount needed for

Appellant to pay for attendant care services.3

Appellant seeks judicial review because the Final Agency Decision is

contrary to federal and state NEMT rules, the decision is wholly unsupported by

the factual record in this case, and the Department abused its discretion by

reversing its position regarding NEMT reimbursements while Appellant was in

need of the services for which her attendants needed to be paid.

Finally, the Department’s and its counsel’s actions in this case have been so

punitive against Appellant, so frivolous and harassing, Appellant seeks recovery of

her reasonable attorneys’ fees and costs.

STATEMENT OF FACTS

3  This case, Taylor v. Colorado Department of Health Care Policy and

Financing, 2011cv59, is pending before Judge Hyatt.  Appellant requested these
cases be consolidated, but that motion was denied.
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Appellant Leslie Taylor is disabled and requires the use of a wheelchair for

ambulation. Aug. 3 Tr. 40:8-23.  The Appellant is eligible for Medicaid benefits.

Rec. 335 Fdgs. of Fact 1.  She lives in a rural area, Cahone, Colorado, and is

unable to drive due to her medical condition.  Id.  In 2009, she made numerous

visits to her physicians in Farmington, New Mexico as well as other places far

from her home in Cahone, Colorado.  Id.  There is no dispute that these visits were

medically necessary. Id.

The Appellant receives Medicaid benefits of attendant support through

the CDASS program.  Rec. 335, Fdgs. of Fact 2; see also 10 CCR 2505-10-8.510

et seq. (CDASS program regulations).  During the relevant time, the lowest rate at

which Appellant compensated her attendants was $13.50 per hour. Id.  There is no

dispute in this case that this is an appropriate wage for the attendants. Id.

Because of her disabilities, Appellant cannot drive.  Aug. 3 Tr. 33:20.  In

order to attend her doctor’s appointments, the Appellant has needed her CDASS

attendants to drive her.  Rec. 335 Fdgs. of Fact 3.  These attendants drove the

Appellant, helped her in and out of the car and into the doctor’s office. Id.; Aug. 3

Tr. 34:9 - 35:5.  They also helped position her once she was in the doctor’s office. 

Rec. 335 Fdgs. of Fact 3.  Appellant has no other way to get to her needed medical
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appointments, and she needs her attendants to be there when she goes.  Aug. 4 Tr.

16:14-18 & Ex. K; Aug. 3 Tr. 15:5-11.

Appellant has used her own vehicle to be transported to these appointments

and sometimes rode with attendants. Aug. 3 Tr. 33:21-25.  There is no

transportation provider in her area who can take her to these appointments.  Aug. 3

Tr. 15:5-11.  Appellant has no one other than her attendants who can assist her and

take her to these appointments.  Aug. 3 Tr. 37:14-18.

The Department is required under federal and state law to ensure that

Medicaid recipients receive transportation to medically necessary appointments. 

See, e.g., 42 C.F.R. § 431.53.  In some parts of the state, the Department contracts

with a broker to provide transportation services, but no such service exists where

Appellant resides.  Aug. 2 Tr. 30:18-23; Rec. 335 Fdgs. of Fact 3.

Because Appellant lives in Cahone, Colorado and her medical appointments

are in Farmington, New Mexico and Cortez, Colorado, Appellant requested

mileage reimbursement for the use of her vehicle as permitted under Department

rules.  Aug. 3 Tr. 20:20-24.  Appellant also requested the Department and/or its

county contractor reimburse not Appellant, but Appellant’s attendants for the time
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they spent assisting her and transporting her to these appointments.  Aug. 3 Tr.

24:13-24.

Appellant needed NEMT services quickly because her medical condition

deteriorated rapidly.  Aug. 3 Tr. 96:19 - 97:9.  Appellant’s advocate, Julie Reiskin,

wrote several letters and e-mails to the Department requesting that it reimburse

Appellant for mileage and reimburse the attendants for their time.  Aug 3 Tr. 96:8-

18, 98:6-7, 101:18-19, 103:1-13; Aug. 4 Tr. 5:10-8:8.  The first letter specifically

requested that attendants be paid through the NEMT program for their travel time.

Aug. 4 Tr. 8:19-10:23 & Ex. GGG.  The Department had made several promises

that it would provide accessible transportation service, but no such service was

ever provided (Aug. 3 Tr. 98:21 - 99:11, 100:20 - 101:1, 103:1-13).  Department

Deputy Director Sue Williamson testified that “[the County is] required to

reimburse [Appellant] for her mileage to medical appointments, so it was our

thought if she could get reimbursed for that mileage and then, you know, pay

someone to drive her to her appointments.” Aug. 4 Tr. 10:14-17.  Because the

Department and the county did not provide an accessible NEMT vehicle, Aug. 4

Tr. 10:11-13, Ms. Reiskin suggested another alternative: As a reasonable
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accommodation for Appellant’s disability,4 the Department could modify its

CDASS program policies and allow Appellant to use CDASS money to pay her

attendants for time spent during these trips.  Aug. 4 Tr. 9:3 - 11:3.5  Currently, the

CDASS program permits payment of attendants during such trips for time spent

performing covered services, but CDASS rules specifically prohibit payment for

driving time.6   In addition, Appellant’s CDASS case manager made it very clear

that CDASS cannot be used.  Rec. 137 (“[W]e cannot assist you with . . .

[transportation]”). 

Based on representations by the Department that Appellant “is entitled to

receive Medicaid transportation services to her appointments, and we will find a

4 If Appellant did not need accessible transportation or attendants to
transfer in and out of cars, the county might have had NEMT transportation
available.

5 It is the denial of this request for accommodation that forms the basis
of Appellant’s Americans with Disabilities Act claim to be tried after a decision is
reached on this motion for judicial review.

6 Accompanying the client to medical appointments . . . as specified on
the care plan is considered unskilled, when all the care that is provided by the
personal care staff in relation to the trip is unskilled personal care, as described in
these regulations. . . . EXCLUSIONS: Accompanying is considered skilled when
any of the tasks performed in conjunction with the accompanying are skilled tasks.
Accompanying does not include transporting the client. Rec. 113 ¶ Q; 10 CCR
2505-10-8.489; see also Department’s Motion to Dismiss (on Remand), Rec. 105 ¶
9; Response to the Department's Third Motion to Dismiss on Remand.  Rec. 125.
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way to get her to her appointments,” Aug. 4 Tr. 13:15-21, Appellant and Ms.

Reiskin developed a form for reimbursement, which included the date and time of

the appointment, the location of the appointment, miles traveled, and the name of

the attendant who assisted and drove Appellant.  Aug. 3 Tr. 22:25 - 23:8; Aug. 4

Tr. 19:22-20:5.  Deputy Director Williamson corresponded with Ms. Reiskin

regarding looking into options for ensuring Appellant was transported to her

medical appointments.  Aug. 4 Tr. 8:18 - 29:25 & Exs. J, K, X, JJ, LL.  The

Department had promised the county would provide an accessible van by the next

summer, or that other NEMT service would be provided, but that never happened. 

Aug. 4 Tr. 14:1-5; Aug. 3 Tr. 98:21 - 99:11; Aug. 3 Tr. 100:20 -101:1; Aug. 3 Tr.

103:1-13.  Director Williamson told Ms. Reiskin the Department would find a way

to get Leslie to her appointments the next week even if the “regular county

processes” would not work.  Aug 4 Tr. 15:24 - 16:8.  Ms. Reiskin met with

Director Williamson at Disability Listening Tour at which they discussed

Appellant’s NEMT requests, and Ms. Reiskin confirmed that conversation in a

follow-up e-mail on March 17, 2009.  Rec. 17:3 - 22:13 & Exs. J & K.

The parties were in agreement, it appeared, that Appellant’s forms with

detailed records of the hours her attendants traveled with her would be accepted
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and reimbursed:  First, the Department had its contractor send a check to Appellant

specifically for the payment of her attendants; Aug. 3 Tr. 25:18 - 26:12, 31:13-16

(testimony of Appellant); Aug. 2 Tr. 92:7-23 (testimony of Department contractor

Joanne Thompson) (“[The Department] issued me a notice that I should pay those

attendants.  And that was paid on December 23rd, 2009.”)).  Second, Appellant

was sent a check for “med trans attendant” with no letter, explanation, invoice or

anything else, just a check in the mail with nothing else.  Aug. 3 Tr. 31:2-32:11. 

Appellant had to return the check, however, because it was not made out to the

attendants, it did not correspond to any amount in an invoice, and for other reasons.

Aug. 3 Tr. 31:3 - 32:6.  Third, these reasons were explained in a letter to the

Department’s counsel when undersigned counsel entered an appearance, and the

Department tried to dismiss this case twice on mootness grounds because the

attendants allegedly had been paid.  Rec. at 378-385.

The county never told Appellant how she would be reimbursed for NEMT.

Aug. 3 Tr. 22:23 - 24:1.  Appellant did the best she could getting her attendants to

continue spending the long hours driving her to appointments expecting to get

paid, even paying what she could out of pocket for three months.  Aug. 3 Tr. 24:18

- 25:16.  As said, she received a check specifically to reimburse her for mileage
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that corresponded with the actual number of miles she submitted that were traveled

using her car. Id. 25:17- 26:12.  At some point, Ms. Taylor discovered a slight

overage in what the amount paid for miles traveled was and offered to reimburse it,

but no one explained to her how to do that. Id. 26:19-27:20.  Then Appellant

received the separate check specifically to pay for attendant care with no

explanation of what it was and had to return it to the Department.  Aug. 3 Tr.

30:17-32:11.

Most significantly, the Department filed not one, but two, separate motions

to dismiss in this case, representing to the Administrative Court that the case had

been dismissed because the Department had authorized payment to the attendants

for their travel time.  The first motion to dismiss was filed by Renee Robinson in

December of 2009.  Aug. 2 Tr. 53:21-55:11 (testimony of Barbara Prehmus) & Ex.

A (first motion to dismiss);7 Aug. 2 Tr. 62:10-24 (testimony of Renee Robinson)

(check authorized by Department Transportation Coordinator for “med trans

attendant”); 66:1-70:3 (description of how Department Transportation Coordinator

authorized payment for attendant travel hours).  Ms. Robinson authorized the

7  “The client has been issued a check for her attendant care hours.  I have
attached a copy of the check in the amount of $1107.00 from Dolores County.”
(Rec.83-85).
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payment of a “check for her attendants travel hours,” and she did so based on

Appellant’s submission of documentation showing the number of miles traveled

and the number of hours the attendants spent transporting her (Ex. A & Aug. 2 Tr.

71:8-25 & Ex. GGG; see also Rec. 83).  Ms. Robinson authorized the payment for

attendant travel time recognizing the state NEMT plan requires the Department to

“authorize payment for least expensive means for an individual to get to their

medical appointment.” Aug. 2 Tr. 72:15-19. 

The second motion to dismiss was filed by Department counsel, Assistant

Attorney General Joan Smith on January 13, 2011.  Rec. 235. Undersigned counsel

entered an appearance in this case and wrote to Department counsel explaining

why the “med trans attendant” check was in error and explaining why the motion

to dismiss should be withdrawn.  Rec. 177-84.  Claiming that the attendants had

been paid was in error.  Rec. 177-184.  Instead of withdrawing the previous motion

to dismiss, counsel for the Department filed a second motion to dismiss.  Rec. 90-

93; Aug. 4 Tr. 30:14 - 31:20 & Ex. B.  In that motion, Department counsel was

very clear:

1. The subject of this matter is Petitioner’s appeal requesting
reimbursement for non emergency medical transportation.
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2. Dolores County has reimbursed Petitioner for non emergency
medical transportation attendant care and mileage to and from medical
appointments.  Check number 004172 covers mileage reimbursement.
Exhibit I. Check number 001557 covers attendant reimbursement.
Exhibit 2.

3. The issue of reimbursement for non emergency medical
transportation as addressed in Petitioner's appeal is now moot.

(Id. 90).

Nowhere in the motions to dismiss–either from the Transportation

Coordinator or the Department’s lawyer, does it say a check was issued to

Appellant as a result of a settlement; nor was there any communication with

Appellant when the check was mailed that it was a settlement pay-off.  There was

no settlement.8  Suddenly, perhaps embarrassed by its failed attempt to get

Appellant to cash an unexplained check to avoid a hearing, and after Appellant’s

attendants had driven her and assisted her at numerous medical appointments, the

Department changed its position, claiming that the reimbursements for mileage of

approximately $.37/mile were intended to cover not only gas and vehicle upkeep

8 The ALJ shut down Department counsel’s multiple attempts to put on
evidence at the hearing of her “attorneys’ fees case” for “bad faith settlement
negotiations.” See, e.g., Aug. 2 Tr. 11:15-22; 114:10-115:2; 151:20-152:17 (court
is “mystified” by the request); Aug. 3 Tr. 3:18-4:11 (court invites a written
submission, which did not occur), 3:18-4:11.
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and maintenance, but also total reimbursement for all attendant time.  Aug. 2 Tr.

22:24-23:10.

ALJ Norwood determined that state law and federal rules regarding

Non-Emergent Medical Transportation (“NEMT”) require the Department to

reimburse the individuals who had to transport Appellant long distances to medical

appointments for their time.  Rec. 339-41 ¶¶ 1-12 & Initial Decision.  See 10 CCR

§ 2505-10-8.014 and Colorado’s state NEMT plan (Rec. at 326-327); 42 C.F.R. §

431.53.   Judge Norwood determined that the state’s NEMT rules require payment

to Appellant’s attendants in this case:

Section 8.041.1, reasonably interpreted, requires that the attendants be
paid in addition to any expense for mileage. The $0.37 per mile rate is
to compensate for gasoline and maintenance expenses, not the cost of
the attendant.  The State Department pays the same $0.37 rate if the
driver is a volunteer or a paid attendant.  Under the State Department's
interpretation, compensation for the attendant is illusory. 

Rec. 339-340 Concl. of Law 5.

The specific dates Appellant’s attendants drove the Appellant to the

appointments and assisted her at issue in this appeal are set forth in the Initial

Decision.  Rec. 335, Fdgs of Fact 4.  The total for attendant driving time hours that

should be reimbursed is 167 total hours at $13.50 for a total of $2,254.50.   See

17



Appellant’s Exceptions to Initial Decision (“Excs.”).9  Jacob Cooke should be

reimbursed for 115 hours at $13.50 for a total of $1,552.50, and Nichole Cooke

should be reimbursed 52 hours at $13.50/hour for a total of $702.00.  Exc. ¶ 4. 

The State Department compensates for mileage at the amount of $0.37 per mile

and will pay this same $0.37 rate if the driver is a volunteer.  Aug. 2 Tr. 22:13-23

& Rec. 336 ¶ 6.  As Appellant stipulated during the hearing, she was reimbursed

for actual mileage at the rate in effect at the time, roughly $.37/mile.  See Aug. 2

Tr. 6:6-8, Aug. 4 Tr. 94:22-95:8 (stipulation regarding mileage reimbursement);

Rec. 336, Fdgs. of Fact 6;  & Aug. 2. Tr. 28:8-13 & 63:12-18 (testimony regarding

mileage rate).10

9  The Initial Decision is in error at Findings of Fact 4.  During the hearing,
the parties stipulated that three of the dates that were originally submitted should
be removed.  The Initial Decision did remove those three dates, but neglected to
include four other dates.  An explanation of the error is set forth in Exhibit A,
Appellant’s Exceptions, filed Sep. 17, 2010.  These were apparently omitted from
the record.  Also, Appellant already stipulated that she had, in fact, been
reimbursed for the actual mileage for using her car for these NEMT trips.  Aug. 2
Tr. 6:6-8, Aug. 4 Tr. 94:22-95:8.

10 To the extent the Initial Decision awards payment for actual mileage,
the decision is in error. See Rec. 341 (Initial Decision awarding payment for
mileage separate and apart from attendant time).
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The Final Agency Decision reversed the Initial Decision, stating, “The rule

does not authorize payment to a driver or an attendant. Attendant care is not

reimbursed as an NEMT expense.”  Rec. 524.  

For the reasons set forth in this brief, this decision is arbitrary and

capricious, an abuse of discretion, and directly contrary to federal and state

regulations.  As Judge Norwood put it, “This is not a reasonable interpretation”

(Rec. 202-03 Concl. of Law 5).   Furthermore, the Department’s treatment of

Appellant in this case was an abuse of discretion so significant, severe, punitive

and harsh, the Department and its counsel should be sanctioned by having to pay

Appellant’s reasonable attorneys’ fees and costs

ARGUMENT

Standard of Review

The standard of review in an appeal of a Final Agency Decision is as

follows:

If [the Court] finds that the agency action is arbitrary or capricious. . . 
not in accord with the procedures or procedural limitations of [Article
4, Title 24, C.R.S.], or . . . an abuse or clearly unwarranted exercise of
discretion, based upon findings of fact that are clearly erroneous on
the whole record, unsupported by substantial evidence when the
record is considered as a whole, or otherwise contrary to law, then the
court shall hold unlawful and set aside the agency action and shall
restrain the enforcement of the [agency action], compel any agency
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action to be taken which has been unlawfully withheld or unduly
delayed, remand the case for further proceedings, and afford such
other relief as may be appropriate.  

C.R.S. § 24-4-106(7); Colorado Dept. of Social Services v. Davis, 796 P.2d 494,

495 (Colo. App. 1990) (a Court is required to set aside an agency action if the

action is “unsupported by the evidence or otherwise contrary to the law.”).  The

Final Agency Decision in this case is both contrary to the plain meaning of the

NEMT regulations and state plan and unsupported by the evidence.

It is for the court to determine all questions of law, interpret the applicable

statutes and state regulations, and apply such interpretations to the facts duly found

or established.  C.R.S. § 24-4-106(7); Davis, 796 P.2d at 495.  Whether there is

substantial evidence to support an agency decision is a question of law. Ace West

Trucking, Inc. v. Public Utilities Com’n of State of Colo., 788 P.2d 755, 762 (Colo.

1990).  If the agency’s interpretation is inconsistent with its own rules, then that

interpretation is not entitled to deference. Van Pelt v. State Board for Community

Colleges & Occupational Education, 195 Colo. 316, 577 P.2d 765 (1978); Regents

of the Univ. Of Colo. v. City and County of Denver, 929 P.2d 58, 61 (Colo. App.

1996).  “A reviewing court may overturn an administrative agency’s determination

if the court finds that the agency acted in an arbitrary and capricious manner, made
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a determination that is unsupported by the evidence in the record, erroneously

interpreted the law, or exceeded its constitutional or statutory authority.” T.L. v.

Colo. Dept. of Health Care Policy and Financing, 42 P.3d 63, 64 (Colo. App.

2001) (citing C.R.S. § 24-4-106(7); Ohlson v. Weil, 953 P.2d 939 (Colo. App.

1997)).

I. Question 1: Was the Final Agency Decision Construing NEMT Rules To

Prohibit Payment of a Driver Contrary to Federal and State Law?   

NEMT services are made available to Medicaid recipients with access to

their medically necessary Medicaid covered services.  Aug. 2 Tr. 24:7-16.  As

explained, in some parts of Colorado, the Department contracts with a broker who

provides NEMT services, but no such service exists where Appellant lives. 

Beyond that, the Department must operate an NEMT program compliant with

federal law.  The federal NEMT regulation entitled, "Assurance of transportation,”

states in its entirety:

A State plan must -- (a) Specify that the Medicaid agency will ensure
necessary transportation for recipients to and from providers; and (b)
Describe the methods that the agency will use to meet this
requirement." 42 C.F.R. § 431.53.  
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Under this regulation, states are allowed to formulate their own plan as long as the 

state “assure[s] . . . the transportation gets [the Medicaid client] to the

appointment.” Aug. 2 Tr. 25:24-26:4, testimony of Barbara Prehmus.  

The state rule, quoted in the Final Agency Decision, reads:

Non Emergent Medical Transportation

The Department shall assure transportation to and from medically
necessary services covered by the Colorado Medical Assistance
Program for clients who have no other means of transportation.
Payment will be made for the least expensive means suitable to the
client’s condition. The distance to be traveled, transportation and
treatment facilities available and the physical condition and welfare of
the client shall all determine the type of transportation service
authorized.

Rec. 524; Aug. 2 Tr. 33:24 - 34:14; 10 CCR 2505-10-8.014.1.  The key

components of these rules are: (1) assurance of transportation; and (2) by “[t]he

least expensive means suitable for the client’s condition.”  Aug. 2 Tr. 44:18 - 45:2

& 10 CCR 2505-10-8.014.1.  These are the elements of an NEMT case as well:

Appellant proved she was Medicaid eligible, and the trips were medically

necessary.  She also proved that she needs her attendants to go with her, in part,

because she needs them when she gets there and to transfer her in and out of the

vehicle.  Appellant’s attendants, like most people, do not work for free.  The least

expensive way for Appellant to get to her NEMT is to reimburse them for their
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time.  The state’s “per mileage rate” is insufficient to pay for vehicle maintenance,

upkeep and gasoline and pay attendants $13.50 an hour for their travel time. 

Finally, it is the State’s burden to show how its NEMT program is assuring

transportation suitable to Appellant’s condition.  The Department has done nothing

but try to refute Appellant’s assertions.  Given that factually the Department

handed Appellant a check for “med trans attendant,” its position (and that of the

Final Agency Decision) that the NEMT rules somehow prohibit a separate

payment to a driver is specious at best.

Furthermore, Colorado’s state plan implementing Colorado’s requirement to

provide NEMT services requires the following:

The Colorado Medicaid Program provides non-emergent medical
transportation as an administrative expense.

The state designated entity shall assure necessary NEMT services
covered by the Colorado Medical Assistance Program for clients who
have no other means of transportation. The state designated entity can
be either county departments of human/social services or a designated
broker. Payment will be made for the least expensive transportation
suitable to the client's condition. The distance to be traveled,
transportation and treatment facilities available and the physical
condition and welfare of the client shall all determine the type of
NEMT authorized.

The type of transportation available may vary by region because of
availability and/or a rural rather than an urban location. Medical
transportation reimbursement shall include personal vehicle,
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ambulance and other forms of public and private conveyance,
including mobility vehicle, wheelchair van, bus, train and air. The
Colorado Medical Assistance Program shall establish the
reimbursement rate for this administrative expense based upon the
annual legislative appropriation.

Colorado Medicaid contracts with EPSDT contractors who are
available to educate and assist children and families with
transportation needs.

Rec. 416-17; Aug. 4 Tr. 44:11 - 46:13 & Ex. DDDDD at 12-13.  In addition, under

federal Medical Assistance Program regulations,

“Transportation” includes expenses for “transportation and other related travel

expenses determined to be necessary by the agency to secure medical examinations

and treatment for a recipient.” 42 C.F.R. § 440.170(a)(1) (emphasis added).

“Travel expenses” include, inter alia, “The cost of an attendant to accompany the

recipient, if necessary, and the cost of the attendant’s transportation, meals,

lodging, and, if the attendant is not a member of the recipient's family,

salary.” 42 C.F.R. § 440.l70(a)(3).

Nothing in these rules prevents the Department itself or through its

contractor Dolores County from paying Petitioner's attendants for the time it takes

to transport her to medical appointments and, instead, specifically authorizes
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payment for Petitioner's attendants’ time driving her to appointments.  See Aug. 2

Tr. 29:12-18 (testimony of Department witness Barbara Prehmus).

The Final Agency Decision states, “The rule does not authorize payment to a

driver or an attendant. Attendant care is not reimbursed as an NEMT expense.”

Rec. 524.  Not only do the federal and state rules authorize such a payment, they

specifically require it if doing so is the least expensive means “suitable to the

client’s condition.”  Here, Appellant must have her attendants transport her in her

vehicle because Appellant cannot drive herself, she has no one else to take her, and

she needs her attendants to assist her in and out the vehicle and at the actual

appointments.  These trips take many hours.  Appellant’s attendants can get paid

under the CDASS program for some of the time assisting Appellant if they are

doing work covered by those rules, but they cannot, under the Final Agency

Decision and the Department’s view of the rules, get paid for driving time. 

Appellant would ask the Court to take judicial notice of the fact that nobody works

for free, but Appellant testified that her attendants transported her expecting to get

paid for their time and did not, and that her attendants will not continue to spend

hours transporting her to these appointments.  Therefore, the least expensive means

of assuring transportation to Appellant for her NEMT appointments is to allow
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Appellant or her attendants to submit invoices for their travel time to be

reimbursed by the Department as wages.11  According to Judge Norwood:

The same rules of construction that apply to statutes also apply to
agency rules. Regular Route Common Carrier Conference v. Public

Utilities Commission, 761 P.2d 737 (Colo. 1988). It is presumed that
statutes are enacted with a just and reasonable result intended. Section
2-4-201(1 )(a), C.R.S.; Ingram v. Cooper, 698 P.2d 1314 (Colo.
1985). Section 8.041.1, reasonably interpreted, requires that the
attendants be paid in addition to any expense for mileage.  The $0.37
per mile rate is to compensate for gasoline and maintenance expenses,
not the cost of the attendant. The State Department pays the same
$0.37 rate if the driver is a volunteer or a paid attendant. Under the
State Department's interpretation, compensation for the attendant is
illusory. . . . This is not a reasonable interpretation.

Rec. 339-40, Concl. of Law 5.

That is the essential holding of the decision.  In support, Judge Norwood

looked to other aspects of the regulations to see if and when attendants are paid. 

Judge Norwood also noted that other federal authority supports the conclusion that

the Department can and does authorize payment for attendants when paying for

NEMT. See id. Concl. of Law 6-9.12

11 If the Department wishes to authorize the County do so, that too
would comply with the rules.

12 To the extent the Final Agency Decision and the Department argue the
notion that 42 C.F.R. § 440.170(a) applies to NEMT provided unrelated to
Appellant’s circumstances, this Court should decline the invitation toward
misdirection.  The purpose of referencing this regulation is to re-emphasize that the
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Here, the Final Agency Decision does not have a reasonable basis in law. 

The federal and state statutes at issue, as well as the federal and state regulations at

issue, clearly require that NEMT be provided in the least expensive manner. 

Under the Department’s interpretation, however, because the NEMT rule does not

state that, for example, train transportation includes payment for the conductor’s

services, then the Department could only reimburse for the mileage traveled by the

train, not for the rate included in the ticket cost for the train company’s overhead,

including payment of the conductor.  Similarly, the Department could only

authorize reimbursement for the miles an airplane flew, but not for the remainder

of the ticket costs, which include payment of the pilot. 

The Department does not suggest, as it cannot, that Appellant’s car could

drive itself.  The Department also does not argue that Appellant did not require

transportation to her appointments, that she could have driven herself, or that there

was a less expensive alternative.  Rather, the Department’s position is that it cannot

reimburse an individual for the time spent driving Appellant to her appointments. 

This interpretation is inconsistent with the federal statutes and regulations at issue,

Department can use any means, including paying attendants, to meet its
obligations: “42 C.F.R. Section 431.53 requires that a state plan ‘ensure necessary
transportation for recipients to and from providers.’” Rec. 340 Concl. 6.
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and the state statutes and regulations at issue, as discussed above, which state that

the Department “shall assure necessary NEMT services [are] covered by the

Colorado Medical Assistance Program for clients who have no other means of

transportation.”  The Department’s position is also inconsistent with reality:  

Transportation companies, such as cab companies, bus companies, train companies

and airlines, do, in fact, charge more than mileage for transportation.

Transportation companies include in the price of a ticket charges that cover both

the mileage, but also the amount paid to the driver, conductor or pilot as a wage for

driving, conducting or piloting.  Under the Department’s interpretation, it is only

required to reimburse individuals for conveyance, but not for the costs associated

with that conveyance.  In other words, the Department is not required to reimburse

individuals for the full cost of transportation, but solely for those portions that the

Department unilaterally determines constitute conveyance.  Under this

interpretation, the Department does not have to reimburse those transportation

costs “suitable for client’s condition,” or in the parlance of other persuasive state

transportation regulations, “other related travel expenses . . . necessary by the

agency to secure medical examinations and treatment for a recipient,” 42 C.F.R. §

440.170(a)(1).  As an example in a non-exhaustive list of what can be provided as
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a transportation cost, the regulations include “[t]he cost of an attendant to

accompany the recipient, if necessary, and the cost of the attendant’s

transportation, meals, lodging, and, if the attendant is not a member of the

recipient’s family, salary,” Id at (a)(3) (emphasis added).

The Colorado Court of Appeals has already made clear that under Medicaid

rules, any pre-approved list of services or equipment that excludes or prevents

access to medically necessary services or equipment will not stand. T.L., 42 P.3d

at 66-67 (any exclusive list may be used for administrative convenience, but cannot

automatically preclude payment for other necessary goods or services).  States

must establish standards for determining the extent of medical assistance under

their Medicaid plan that are consistent with the objectives of Title XIX. Id. at 65. a

state may not “arbitrarily deny or reduce the amount, duration, or scope of a

required service under 42 C.F.R. §§ 440.210 and 440.220 to an otherwise eligible

recipient solely because of the diagnosis, type of illness, or condition [of the

recipient].” 42 C.F.R. § 440.230(c); Hern v. Beye, 57 F.3d 906 (10th Cir. 1995);

Ohlson v. Weil, 953 P.2d 939 (Colo. App. 1997).  Just because the Department’s

state plan does not specifically reference payment of drivers does not, by ant

means, restrict the Department from doing that or anything else.
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The Final Agency decision, if upheld, could and likely would prevent the

Department from paying for all types of NEMT services in other cases.  This is

directly contrary to and inconsistent with the duty to assure transportation suitable

to the client’s condition.  The Final Agency Decision must be overturned.

II. Question 2: Was the Final Agency Decision unsupported by substantial

evidence when the record is considered as a whole?

The state’s own billing procedures permit payment for an “attendant/escort”

under NEMT rules (Aug. 2 Tr. 35:23 - 40:9 & Ex. A).

In order for Ms. Taylor to figure out what the Department claims constitutes

its State Plan for NEMT, Ms. Taylor would have needed to know federal law, state

law, the state plan, review letters to the counties from the Department and review

“provider bulletins” issued from the Department to service providers (Aug. 2 Tr.

40:10 - 42:20).  The Department does not provide Medicaid clients with any

information regarding NEMT services (Aug. 2 Tr. 42:23 - 43:10).  Appellant and

her advocate, however, tried real hard to figure it out, asking the heads of the

Department to help assure transportation.  The Department claims Dolores County

“authorized using a private vehicle and reimbursing on a per mileage basis as the

last expensive method” in Appellant’s case, but that is not accurate.  Aug. 2 Tr.

44:5-8.
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The Final Agency Decision is unequivocal: “The rule does not authorize

payment to a driver or an attendant. Attendant care is not reimbursed as an NEMT

expense” (Rec. 524).  This is incorrect factually.  The rule does and did allow the

Department to authorize reimbursement of attendant care as an NEMT expense

(Aug. 2 Tr. 47:2 - 48:1).13  The Department can and did authorize the county to pay

the attendants for driving time (Aug. 2 Tr. 52:14 - 53:15; 53:21 - 54:4).

Furthermore, motions to dismiss were filed by the Department in the underlying

administrative action, representing that the Department authorized the county to

reimburse Appellant for her attendant’s travel hours separate and apart from

mileage (Aug. 2 Tr. 54:5 - 55:11 & Ex. A) .  

Renee Robinson testified she authorized the payment of the check for

attendant care without needing to consult with anyone at the Department (Aug 2

Tr. 61:6 - 63:4; 65:19 - 66:13; 68:17 - 21).  Robinson filed the motion dismiss,

which does not suggest any offer of compromise.  Id.  Robinson testified the

13 To the extent the Department claims that authorizing payment for
attendant time for transporting Appellant is inadmissable as “settlement
discussions,” this too is factually incorrect.  The county sent a check to Appellant
for her to pay her attendants.  The motions to dismiss make no mention of
settlement discussions.  
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payment was a “mistake;” however, Department counsel filed a second motion to

dismiss after this one, also stating the attendants had been paid for travel time.

Under CDASS rules, attendants can already be reimbursed for time they

spend doing attendant care on a trip, but they cannot be reimbursed for driving

time (Aug. 2 Tr. 49:1-50:16).  As such, NEMT was the only other means for

reimbursing the drivers.  That is why Renee Robinson from the Department and

Joanne Thompson from the county, the NEMT coordinators, were involved in

sending the payment for attendant services.

The Department and the county knew what they were doing when they tried

to pay Appellant for attendant care hours.  This is made clear by the language in

the December 2009 motion to dismiss, filed with the intent to moot this case on the

eve of hearing and reiterated emphatically by the second motion to dismiss filed in

January 2010 when undersigned counsel entered an appearance.  The Department

NEMT coordinator Renee Robinson authorized, and the county NEMT provider

issued a check for reimbursement for attendant care and not mileage.

The ALJ set aside the Final Agency Decision, recognizing that decision was

clearly unsupported by the Department’s own actions and an unwarranted abuse of

discretion under the facts of this case.
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III. Question 3: Should Appellant Taylor be Awarded Summary Judgment

in this Case?

Appellant filed a motion for summary judgment on July 21, 2010.  Rec. 250-

54.  ALJ Norwood denied the motion initially, believing hearing testimony was

needed regarding seemingly disputed issues of fact.  Aug. 2 Tr. 4:7 - 8:25.  For the

reasons set forth in that motion, which are expressly incorporated herein, and in

this Brief, Appellant renews this request and requests this Court to enter summary

judgment on the following issue: The Department is authorized under the NEMT

regulations to pay a driver for the time spent transporting a Medicaid client to

medically necessary NEMT appointments if doing so is the least expensive means

under the circumstances.

Under C.R.C.P. 56(h) and 1 CCR 104-1:10(A), if there is no genuine issue

of any material fact necessary for the determination of the question of law, the

court may enter an order deciding the question of any material fact necessary for

the determination of the question of law. 

Here, the federal NEMT regulation entitled, "Assurance of transportation," is

set forth above.  42 C.F.R. § 431.53. The state rule regarding “Non Emergent

Medical Transportation” is also set forth along with the state plan.
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Applying the factors to be considered in the state rule and state plan, the

cheapest method available is to reimburse Petitioner for mileage at the state

mileage rate applicable and pay her attendants to drive her. As set forth in this

Brief, the Department has agreed, in principle, to do this.  Nothing in these rules

prevents the Department and/or Dolores County from paying Petitioner’s

attendants for the time it takes to transport her to medical appointments and,

instead, specifically authorizes payment for Petitioner's attendants' time driving her

to appointments.

Therefore, Appellant seeks a declaration from this Court that the Department

is not prohibited under NEMT regulations from paying attendants for their time

driving Petitioner to her appointments and an order compelling the Department to

do so, either itself or through authorization to the county.

REQUEST FOR ATTORNEYS’ FEES

The Department needlessly and without substantial justification has forced

Appellant to prosecute this appeal to get her attendants paid.  Simultaneously, the

Department has asked that this case be dismissed not once, but three times.  In the

first two motions, and according to Department counsel in the second motion,

“Dolores County has reimbursed Petitioner for non emergency medical

34



transportation attendant care and mileage to and from medical appointments.

Check number 004172 covers mileage reimbursement. Exhibit I. Check number

001557 covers attendant reimbursement. Exhibit 2.”  That was when the

Department was trying to get the case dismissed before going to hearing.  The

Department was actually successful, which is why undersigned counsel entered an

appearance and filed a motion to re-open this case.  Rec. 360.  Then, Department

counsel had an apparent epiphany, or, at least, a massive about-face, and stated

wholly new theory in the motion to dismiss on remand.  Rec. 103.

The Department’s and it’s counsel’s antics are really unexplainable, except

to say the Department and counsel have demonstrated yet another fit of spite

against this particular Medicaid client. See Opening Brief in Taylor v. Colorado

Department of Health Care Policy & Financing, 2011cv59, filed June 9, 2011, at

22 (“Request for Attorneys’ Fees”).  Not only did Department’s counsel advance

legal theories completely inconsistent with its client’s sworn statements, its defense

unnecessarily prolonged these proceedings, and counsel even demanded Appellant

pay fees and costs because the case did not settle.  This conduct is abusive and

harassing and counsel’s legal theories and misrepresentations in this case are the

stuff against which Colorado’s state statute is designed to protect:
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[I]n any civil action of any nature commenced or appealed in any
court of record in this state, the court shall award, by way of judgment
or separate order, reasonable attorney fees against any attorney or
party who has brought or defended a civil action, either in whole or in
part, that the court determines lacked substantial justification.  C.R.S.
§ 13-17-102(2).

 In addition, 

The court shall assess attorney fees if, upon the motion of any party or
the court itself, it finds that an attorney or party brought or defended
an action, or any part thereof, that lacked substantial justification or
that the action, or any part thereof, was interposed for delay or
harassment or if it finds that an attorney or party unnecessarily
expanded the proceeding by other improper conduct . . . . As used in
this article, “lacked substantial justification” means substantially
frivolous, substantially groundless, or substantially vexatious.  C.R.S. 
§ 13-17-102(4).

This court should find the Department’s position lacks substantial justification and

award Appellant’s reasonable attorneys’ fees and costs.14

CONCLUSION

For the foregoing reasons, Appellant respectfully requests overturn the Final

Agency Decision, award summary judgment to Appellant, award reasonable

14 If this Court awards such fees and costs, Appellant will submit to the
Court an itemized billing statement and any other requested documentation related
to the time and costs involved in this appeal. 
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attorneys’ fees and costs to Appellant and such other relief as this Court deems just

and appropriate.

Dated: June 13, 2011 Respectfully submitted,

COLORADO CROSS-DISABILITY COALITION
LEGAL PROGRAM

/s/ Kevin W. Williams

Kevin W. Williams
Andrew C. Montoya
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I hereby certify that on June 13, 2011, I served a copy of the foregoing via
LexisNexis File & Serve on the following:

Joan E. Smith, Esq.
Assistant Attorney General
Joan.Smith@state.co.us

   /s/ Briana McCarten

Briana McCarten
Legal Program Assistant
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