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CORRECTED ANSWER

The undersigned counsel of record for the Defendants hereby submits its Answer to 

the complaint for judicial review and relief as follows:

1. Judicial review actions are governed by the Administrative Procedures Act 

(C.R.S. §24-4-101 et seq.) and The Colorado Appellate Rules.  An original action for 

remedial writ submitted pursuant to C.R.C.P Rule 106 is governed by The Colorado Rules of 

Civil Procedure for Courts of Record in Colorado. The standard of review, treatment of facts 

and the record and the procedures for judicial review are completely different from those for 

an original action under C.R.C.P. Rule 106, so that the two complaints should not be merged 

into one and the Department therefore does DENY this provision to the extent that it purports 

to constitute an action pursuant to C.R.C.P. 106(a) (4).  Furthermore, this Rule 106 argument 

was not properly raised below.  Estate of Stevenson v. Hollywood Bar and Café, Inc., 832 

P.2d 718, 721 (Colo. 1992.) The Department further does DENY the Plaintiff’s 

misstatement of the Administrative Law Judge’s Initial Agency Decision.
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2. Original actions for relief under 42 U.S.C. § 1983 are also governed by The 

Colorado Rules of Civil Procedure.  The standard of review, treatment of facts and the record 

and the procedures for judicial review are completely different from those for judicial review 

so that the two complaints should not be merged into one and the Department therefore does 

DENY this provision to the extent that it purports to constitute an action pursuant to 42 

U.S.C. §1983. Furthermore, this claim was not properly raised and preserved for appeal 

below.  Id.

3. This is an action for judicial review pursuant to the State Administrative 

Procedure Act and for the same reason stated in paragraphs 1 and 2 above, the Department 

does DENY this allegation.

4. The Department ADMITS, IN PART, this allegation to the extent that it sets 

forth that the Final Agency Decision reversed the Initial Decision by Administrative Law 

Judge, but does DENY any representation with regard to the Initial Decision as the document 

speaks for itself.

5. Paragraph 5 of the Complaint constitutes an assertion regarding the underlying 

facts of this case.  The record in this case has already been made and speaks for itself, so the 

Department does DENY these assertions. 

6. Paragraph 6 of the Complaint constitutes an assertion regarding the underlying 

facts of this case.  The record in this case has already been made and speaks for itself, so the 

Department does DENY these assertions.

7. The regulation referred to at 42 C.F.R. §431.53 speaks for itself, therefore this 

assertion does not merit an answer, but to the extent that the allegation does not set forth the 

entirety of the regulation, the Department does DENY the allegation.

8. Paragraph 8 of the Complaint constitutes an assertion regarding the underlying 

facts of this cases and legal argument.  The record in this case has already been made and 

speaks for itself, so the Department does DENY these assertions.  To the extent that 

Paragraph 8 constitutes any legal argument, the Department does DENY such argument.

9. DENY.

10. DENY.

11. Paragraph 11 of the Complaint constitutes an assertion regarding the 

underlying facts of this case.  The record in this case has already been made and speaks for 

itself, so the Department does DENY these assertions.
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12. ADMIT.

13. The duties of the Executive Director are set forth at C.R.S. § 25.5-1-104 and 

C.R.S. § 25.5-1-108, which statutes speak for themselves.  To the extent that the Complaint 

alleges that Joan Henneberry is the Executive Director, the Department affirmatively states 

that Sue Birch is now the Executive Director.  Any further allegations in paragraph 13, the 

Department does DENY.

14. Paragraph 14 of the Complaint constitutes an assertion regarding the 

underlying facts of this case.  The record in this case has already been made and speaks for 

itself, so the Department does DENY this assertion except to the extent that it comports with 

the record.

15. Paragraph 15 of the Complaint constitutes an assertion regarding the 

underlying facts of this case.  The record in this case has already been made and speaks for 

itself, so the Department does DENY this assertion except to the extent that it comports with 

the record.

16. The Department funds non-emergency medical transportation for eligible 

Medicaid recipients in Cahone, Colorado by reimbursing such individuals on a per mile basis 

for such travel.  The Department does, therefore, DENY paragraph 16.

17. Paragraph 17 of the Complaint constitutes an assertion regarding the 

underlying facts of this case.  The record in this case has already been made and speaks for 

itself, so the Department does DENY this assertion.

18. Paragraph 18 of the Complaint constitutes an assertion regarding the 

underlying facts of this case.  The record in this case has already been made and speaks for 

itself, so the Department does DENY this assertion.

19. Paragraph 19 of the Complaint constitutes an assertion regarding the 

underlying facts of this case.  The record in this case has already been made and speaks for 

itself, so the Department does DENY this assertion.

20. Paragraph 20 of the Complaint constitutes an assertion regarding the 

underlying facts of this case.  The record in this case has already been made and speaks for 

itself, so the Department does DENY this assertion.
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21. Paragraph 21 of the Complaint constitutes an assertion regarding the 

underlying facts of this case.  The record in this case has already been made and speaks for 

itself, so the Department does DENY this assertion.

22. The Department is without information sufficient to form a belief with regard 

to the assertions and therefore does DENY paragraph 22.

23. This assertion fails to define “Appellant’s region,” and is, therefore, DENIED.

24. The Department is without information sufficient to form a belief with regard 

to the assertions and therefore does DENY paragraph 24.

25. For the same reasons set forth in paragraph 24, above, DENIED.

26. For the same reasons set forth in paragraph 24, above, DENIED.

27. Paragraph 27 of the Complaint constitutes an assertion regarding the 

underlying facts of this case.  The record in this case has already been made and speaks for 

itself, so the Department does DENY this assertion.

28. This statement improperly paraphrases the regulations, which speak for 

themselves, and is therefore, DENIED.

29. The Department is without information sufficient to form a belief with regard 

to the assertions and therefore does DENY paragraph 29.

30. Paragraph 30 of the Complaint constitutes an assertion regarding the 

underlying facts of this case.  The record in this case has already been made and speaks for 

itself, so the Department does DENY this assertion.

31. DENY.

32. This statement improperly paraphrases the provision of the State Plan 

governing transportation services, which speak for itself, and is therefore, DENIED.

33. Paragraph 33 of the Complaint constitutes an assertion regarding the 

underlying facts of this case.  The record in this case has already been made and speaks for 

itself, so the Department does DENY this assertion.

34. DENY.
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35. DENY.

36. Paragraph 36 of the Complaint constitutes an assertion regarding the 

underlying facts of this case.  The record in this case has already been made and speaks for 

itself, so the Department does DENY this assertion.

37. DENY.

38. This assertion mischaracterizes the temporal aspect of the Department’s non-

emergency transportation reimbursement and constitutes an assertion regarding the 

underlying facts of this case.  The record in this case has already been made and speaks for 

itself, so the Department does DENY this assertion.

39. The Department is without information sufficient to form a belief with regard 

to the assertions and therefore does DENY paragraph 39.

40. DENY.

41. DENY.

42. Paragraph 42 of the Complaint constitutes an assertion regarding the 

underlying facts of this case.  The record in this case has already been made and speaks for 

itself, so the Department does DENY this assertion.

43. The Department is without information sufficient to form a belief with regard 

to the assertions and therefore does DENY paragraph 43.

44. To the extent that this allegation sets forth content of the Final Agency 

Decision, the Decision is in the Record and speaks for itself.  This allegation is, therefore, 

DENIED.

45. DENY.

46. DENY.

47. This paragraph sets forth a provision of the Colorado Code of Regulations 

which speaks for itself, therefore, the Department does DENY.

48. To the extent that this allegation recites a portion of the Initial Decision of the 

Administrative Law Judge, it is ADMITTED.
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49. To the extent that this paragraph contains excerpts from the cases cited, the 

cases speak for themselves and this provision requires no response, however, the case 

citations do not include page numbers and it is unknown what “CARS” is intended to mean, 

so the Department, therefore, does DENY.

50. DENY.

51. With regard to the first sentence, the citation to the United States Code is 

inaccurate.  With regard to additional references to statutes or regulations, to the extent they 

are properly cited, the statutes and regulations speak for themselves.  To the extent that this 

assertion constitutes legal argument, the Department does DENY.

52. The Department is without information sufficient to form a belief with regard 

to the assertions and therefore does DENY paragraph 52.

53. 42 C.F.R. § 440.170(a) speaks for itself, however, to the extent that this 

assertion constitutes an incorrect legal argument, the Department DENIES paragraph 53.

54. DENY.

55. DENY.

56. The Department DENIES this assertion and affirmatively states that the State 

Plan and the reimbursement rates are records published on the internet and available to the 

public via a Colorado Open Records Act request.

57. DENY.

58. This paragraph excerpts a provision of the State Administrative Procedures

Act, which speaks for itself; however, to the extent that the manner of this assertion 

constitutes legal argument, the Department does DENY this assertion.

59. DENY.

60. Paragraphs 60 – 63 allege facts not in the record and constitute legal argument 

in support of a 42 U.S.C. § 1983 claim which the Department does DENY as unsupported by 

the record and not properly raised below.  Estate of Stevenson v. Hollywood Bar and Café, 

Inc., 832 P.2d 718, 721 (Colo. 1992.)

61. Paragraphs 64 – 68 allege facts not in the record and constitute legal argument 

in support of a 42 U.S.C. §12131 (Americans with Disabilities Act) claim which the 
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Department does DENY as unsupported by the record and not properly raised below. Estate 

of Stevenson v. Hollywood Bar and Café, Inc., 832 P.2d 718, 721 (Colo. 1992.)

WHEREFORE, the Defendants respectfully request that this court:

A. Enter its Order Affirming the Final Agency Decision in the matter entitled 

Leslie Taylor v. Dolores County Department of Social Services and State Department of 

Health Care Policy and Financing, SHP 2009-0465.

B. Strike the portion of the Complaint and any allegations and statements that 

purport to constitute a request for relief under C.R.C.P. Rule 106 as improper.

C. Strike the portion of the Complaint and any allegations and statements that 

purport to pertaining to a request for relief pursuant to 42 U.S.C. § 1983 as not properly 

raised below.

D. Strike the portion of the Complaint and any allegations and statements that 

purport to constitute a request for relief pursuant to 42 U.S.C. § 12201 et seq. as not properly 

raised below.

E. Order the Plaintiff to pay the Department’s reasonable attorney’s fees.

F. For such other and further relief as the court finds is just and proper.

Respectfully submitted this 24th day of February, 2011.

JOHN W. SUTHERS

                                                       Attorney General

/s/ Joan E. Smith

JOAN E. SMITH, 34605*

                Assistant Attorney General

                                              Health Care Unit

State Services Section

                                        1525 Sherman Street, 7th Floor

                                        Denver, CO 80203

                        Telephone: (303) 866-5279

         FAX: (303) 866-5671

                 *Counsel of Record



8

CERTIFICATE OF SERVICE

This is to certify that I have duly served the within Answer to Complaint for Judicial 

Review upon all parties herein by regular Lexis Nexis File and Serve, this 24th day of 

February, 2011, addressed as follows:

Andrew Montoya, Esq.

Colorado Cross-Disability Coalition

655 Broadway #775

Denver, CO  80203

Kevin W. Williams, Esq.

Colorado Cross-Disability Coalition

655 Broadway #775

Denver, CO  80203

/s/ Connie Risser

Connie Risser


