
DENVER DISTRICT COURT
CITY AND COUNTY OF DENVER
STATE OF COLORADO
1437 BANNOCK STREET
DENVER, CO 80202
_________________________________________________

PLAINTIFF:

LESLIE TAYLOR, 

v.

DEFENDANTS:

COLORADO DEPARTMENT OF HEALTH CARE,
POLICY AND FINANCING, and JOAN HENNEBERRY,
in her official capacity as Executive Director, COLORADO
DEPARTMENT OF HEALTH CARE, POLICY AND
FINANCING.

_________________________________________________
Attorney for Appellant:

Kevin W. Williams, CO Bar #27131
Legal Program Director
Colorado Cross-Disability Coalition
655 Broadway, Suite 775
Denver, CO  80203
Telephone: (303) 839-1775
Facsimile: (303) 839-1782
E-mail:  kwilliams@ccdconline.org

COURT USE ONLY

CASE NUMBER: 

COMPLAINT FOR JUDICIAL REVIEW AND RELIEF UNDER 42 U.S.C. § 1983,

WITH REQUEST FOR ORAL ARGUMENT BEFORE THE COURT

INTRODUCTION

1. This is an action pursuant to C.R.S. § 24-4-106 and C.R.C.P. 106(a)(4) for
judicial review of a Final Agency Decision of the Colorado Department of Health Care, Policy
and Financing (“Department”) effective December 5, 2010 in Case No. SHP 2009-0465,
reversing Administrative Law Judge Matthew Norwood’s Initial Decision determining that state
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law and federal rules regarding Non-Emergent Medical Transportation (“NEMT”) require the
Department to reimburse the individuals who had to transport Appellant long distances to
medical appointments for their time.  See 10 Colo. Code Regs. 2505-10-8.014 and Colorado’s
state NEMT plan (attached as Exh. 1); 42 C.F.R. § 431.53.  The Final Agency Decision is
attached as Exh. 2. (All claims below are brought pursuant to this cause of action.)  

2. This is also an action to remedy the denial of a federal or Constitutional right
pursuant to 42 U.S.C. § 1983 for violations of the federal Medicaid Act.  42 U.S.C. § 1396a.

3. Appellant also brings this action for violations of Title II of the Americans with
Disabilities Act.  42 U.S.C. § 12201 et seq.

4. The Final Agency Decision reversed the Initial Decision entered on September 8,
2004, by Administrative Law Judge (“ALJ”), Mathew E. Norwood, in the Colorado Division of
Administrative Hearings.  In that Decision, Judge Norwood concluded that the Department must
reimburse the individuals who transported Appellant to medically necessary appointments under
state and federal law and that the $.37/mile reimbursement rate for mileage paid to Appellant for
mileage for the use of her own vehicle during these trips was not sufficient to cover mileage and
the hours of time individuals needed to spend driving Appellant to these appointments.  The
Initial Decision is attached as Exh. 3.

5. Appellant contends that the Department failed assure transportation to and from
medically necessary services covered by the Colorado Medical Assistance Program for
Appellant who has no other means of transportation other than using her vehicle and finding a
driver and by assuring payment was and will be made for the least expensive means suitable to
Appellant’s condition. See Exh. 1 and 10 Colo. Code Regs. 2505-10-8.014.  In addition, the
Department failed to consider the factors required by state law in determining the type of
transportation service authorized. Id.  Appellant contends the Department failed to provide her
with any notification regarding how the Department would provide her with NEMT services in
violation of 42 C.F.R. § 431.53.

6. Appellant also contends the Department has failed to comply with its obligations
to provide NEMT under the federal Medicaid Act.  42 U.S.C. § 1396a.  In order to qualify for
federal funds under the Act, the state is to operate a state plan in compliance with federal law
and regulations. Id.  The Department failed to do so.

7. 42 C.F.R. Section 431.53 requires that a state plan “ensure necessary
transportation for recipients to and from providers.”  

8. The Department also refused to inform Appellant of how it intended to assure
transportation to her medically necessary appointments, thus denying her adequate due process.
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9. The defendants’ Final Agency Decision is therefore arbitrary and capricious, in
error in law and fact, a denial of statutory right and due process, an unwarranted exercise of
discretion and otherwise contrary to law, pursuant to C.R.S. § 24-4-106(7). 

10. In addition, Defendant also failed to make a reasonable modification to its
policies, practices and procedures as required under Title II of the Americans with Disabilities
Act, 42 U.S.C. § 12131, et seq., to ensure Appellant had and will continue to have accessible
transportation.

PARTIES

11. Appellant Taylor has several disabilities which substantially impact several of her
major life activities, including her ability to walk.  Ms. Taylor requires the use of a wheelchair to
ambulate.  Plaintiff Taylor, at all times material hereto, was and is eligible for Medicaid, and Ms.
Taylor was and is eligible to receive funded transportation services to and from her medical
appointments.

12. The Department administers the Colorado Medicaid program.  

13. The defendant Joan Henneberry (“Director”) is the Executive Director of the
Department.  She is charged with implementing regulations and providing for the administration
of the Medicaid program pursuant to state and federal statutes and regulations.  She is sued in
her official capacity.  All of defendants’ actions in this matter took place under color of state
law.

FACTUAL AND PROCEDURAL HISTORY

14. Appellant lives in Cahone, Colorado.

15. Appellant uses a wheelchair and cannot drive.

16. Defendants do not fund or provide a transportation service for eligible Medicaid
recipients in Cahone, Colorado that is accessible to individuals who use wheelchairs.

17. In or about January of 2009 Appellant had several significant medical problems,
necessitating seeing doctors and other medical providers in Cortez, Colorado and Farmington,
New Mexico.

18. Appellant does not have friends or family members who can drive her to these
appointments.
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19. Appellant is eligible for and uses Medicaid-funded home health care and has
attendants who provide such care to her in home.

20. Appellants’ attendants are funded under a Medicaid program known as Colorado
Consumer Directed Attendant Support Services (“CDASS”).

21. When Appellant travels to medical appointments, she needs the help of her
attendants.

22. There is no transportation service that provides transportation services to
Appellant where she lives.

23. The Department does not operate a non-emergency medical transportation
brokerage program in Appellant’s region.

24. There is a transportation service operated by Dolores County, Colorado that has
an accessible bus that provides transportation to Cahone, Colorado and Farmington, New
Mexico.  It is operated by Dolores County Senior Services and only provides service individuals
over the age of sixty.

25. Ms. Taylor is younger than sixty and, for that reason, is not eligible for this
service.

26. Appellant made requests to her caseworker and to the county where she resides to
provide transportation, but each told her they could not do so.

27. In February of 2009, Ms. Taylor’s advocate, Julie Reiskin of the Colorado Cross-
Disability Coalition, wrote a letter to the Department explaining Ms. Taylor’s situation and the
Department’s obligations to assure transportation under the Medicaid Act.  

28. The rules and policies governing the Medicaid program under which Appellant
receives attendant care, the CDASS program,  state that attendants cannot be paid for driving
time.  

29. Ms. Taylor’s attendants are paid an hourly rate by Medicaid to provide attendant
care.  They are employees, not volunteers or family members.

30. Ms. Reiskin also explained in her February 2009 letter that if Ms. Taylor was not
disabled and required the use of a motorized wheelchair, she would be afforded transportation
where she lives or afforded reimbursement for mileage if  she could drive.  Ms. Reiskin
requested a reasonable modification of the Department’s policies and suggested two options to
assure Ms. Taylor could be transported to her medical appointments: (1) The Department would
allow Ms. Taylor to use her Medicaid-funded attendant service program to pay attendants for
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time to drive her to appointments, or (2) reimburse Ms. Taylor for mileage (for using her
vehicle) and reimburse the attendants at their lowest rate paid for Ms. Taylor’s attendant care for
the time spent driving her to medical appointments.

31. The Department agreed to provide Ms. Taylor with transportation services and
agreed the attendants should be paid, but later, long after Ms. Taylor had acted in reliance on
promises that attendants would be paid, changed its position.

32. Under the state’s NEMT plan, a county may be a transportation provider or
reimburse for NEMT services.

33. Just before an administrative hearing was scheduled in this case, Dolores County,
Colorado agreed to pay Ms. Taylor’s attendants and issued a check for this purpose.

34. The checks the county attempted to provide to Ms. Taylor for her attendants for
payment of driving time had to be returned because they were for an unsubstantiated amount,
they did not comply with state and federal tax rules, they were made payable to Appellant, not
the attendants, and for other reasons.

35. The Department authorized the county to make these payments.

36. Once these payments were issued, the Department and the county requested to
have the administrative appeal dismissed stating that the attendants had been paid.

37. Many months after the improper checks were returned, the Department articulated
its new position that Ms. Taylor was supposed to pay her attendants from the $ 0.37/mile mileage
reimbursements.1

38. The Department now takes the position that its mileage reimbursement rate for
state employees and contractors of $.037/mile is sufficient to reimburse Ms. Taylor for mileage
and pay the attendants.

39. Ms. Taylor cannot afford to pay her attendants for the time spent driving2 and for
gas, wear-and-tear on her vehicle, maintenance and insurance for this amount.

1  Appellant does not dispute she was reimbursed for actual mileage.  In this respect, the
ALJ’s Initial Decision was in error. See Appellant’s Exceptions to Initial Decision, attached as
Exh. 4.

2 Appellant’s attendants’ lowest hourly rate is $13.50/hour.
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40. The Department never articulated the view that its mileage reimbursement rate was
supposed to cover payment of drivers until long after Ms. Taylor made her requests and long after
she began to need transportation to medical appointments.

41. The ALJ’s decision in this case correctly determined that under the state’s non-
emergent medical transportation (“NEMT”) rules and federal NEMT regulations, Appellant’s
drivers should be reimbursed.

42. Appellant submitted extensive records regarding the appointments she had and the
hours her drivers transported her.

43. Appellant will not be able to find anyone who will drive her without an agreement
to reimburse them.

44. The Final Agency Decision reversed the Initial Decision claiming that
reimbursement of driving time was improper.

45. Appellant was harmed by Final Agency Decision.

46. Appellant will continue to be harmed by the Department’s policy as set forth in the
Final Agency Decision.

First Claim for Relief: The Final Agency Action Violates C.R.S. § 24-4-106(7)

47. 10 Colo. Code Regs. 2505-10-8.014 is the State Department rule for
“non-emergent medical transportation." It provides:

The Department shall assure transportation to and from medically necessary
services covered by the Colorado Medical Assistance Program for clients who
have no other means of transportation. Payment will be made for the least
expensive means suitable to the client's condition. The distance to be traveled,
transportation and treatment facilities available and the physical condition and
welfare of the client shall all determine the type of transportation service
authorized.

48. As the ALJ determined, “it is the State Department's position that compensation
for the attendants as well as gasoline and maintenance expenses should all be paid at a $0.37 per
mile rate and that no separate payment should be made to the attendants.”

49. The same rules of construction that apply to statutes also apply to agency rules.
Regular Route Common Carrier Conference v. Public Utilities Commission, 761 P.2d 737 (Colo.
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1988).  It is presumed that statutes are enacted with a just and reasonable result intended.  C.R.S.
§ 2-4-201 (1 )(a), CARS.; Ingram v. Cooper, 698 P.2d 1314 (Colo. 1985). 

50. Section 8.041.1, reasonably interpreted, requires that Appellant’s drivers be paid in
addition to any expense for mileage.  The $0.37 per mile rate is to compensate for gasoline and
maintenance expenses, not the cost of the driver.

51. 42 U.S.C. § 25.5-4-105 provides that nothing in articles 4, 5 and 6 of Title 25.5 of
the C.R.S. shall prevent the State Department from complying with federal requirements for a
program of medical assistance in order for the state of Colorado to qualify for federal funds under
Title XIX of the social security act.  In order to qualify for these funds the state is to operate a
state plan in compliance with federal law and regulations.  42 U.S.C. §1396. 42 C.F.R. § 431.53
requires that a state plan “ensure necessary transportation for recipients to and from providers.”

52. In Appellant’s case, the only way she can get to and from medical appointments is
if her attendants drive her and if they are compensated at a reasonable rate for their time.

53. Additional support is found in federal regulations: “Transportation” as set out at 42
C.F.R. §440.170(a) includes “expenses for transportation and other related travel expenses . . . .”
Per 42 C.F.R. § 440.170(a)(3), “travel expenses” include:

(iii) The cost of an attendant to accompany the recipient, if necessary, and the cost
of the attendant's transportation, meals, lodging, and, if the attendant is not a
member of the recipient’s family, salary.

54. The Department is required to assure transportation to medically necessary
services.  Under the circumstances of this case, the only way it can do so is to reimburse
Appellant for mileage for using her vehicle and pay the attendants for their time.

55. The Final Agency Decision, in summary, makes clear the Department will never
pay drivers even if they are necessary to assure transportation in a given case such as this.

56. The Department never “[d]escribe[d] the methods that the agency will use to meet
this requirement” under 42 C.F.R. § 431.53 until this case went to hearing.  If it had articulated
that $ 0.37/mile was the total reimbursement it would provide under any circumstances, recipients
could have appealed.

57. The Final Agency Decision is “arbitrary or capricious, a denial of statutory right,
in excess of statutory jurisdiction, authority, purposes, or limitations, not in accord with the
procedures or procedural limitations . . .  as otherwise required by law, an abuse or clearly
unwarranted exercise of discretion, based upon findings of fact that are clearly erroneous on the
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whole record, unsupported by substantial evidence when the record is considered as a whole, or
otherwise contrary to law.”  C.R.S. § 24-34-106(7).

58. This court “shall hold unlawful and set aside the agency action and shall restrain
the enforcement of the order or rule under review, compel any agency action to be taken which
has been unlawfully withheld or unduly delayed, remand the case for further proceedings, and
afford such other relief as may be appropriate.”  Id.

59. This court should order the Department to pay Appellant’s drivers for their time
and institute a plan for doing so in the future.

Second Claim for Relief: Violation of 42 U.S.C. § 1983

60. The Department has chosen to provide NEMT services to assure Medicaid
recipients can get to needed medically necessary services.  42 U.S.C. 1396a.

61. The Department must ensure that such services operate on a state-wide basis and
available to all recipients who require the service. Id.

62. The Department has failed to meet its obligations under the Medicaid Act and its
implementing regulations, and, therefore, violated 42 U.S.C. § 1983.

63. Appellant has been harmed and will continue to be harmed unless the Department
is ordered to pay Appellant’s drivers for their time and institute a plan for doing so in the future.

Third Claim for Relief: Violation of 42 U.S.C. § 12131 et seq.

64. Title II of the Americans with Disabilities Act (“ADA”) prohibits discrimination
against qualified individuals with disabilities by public entities.  42 U.S.C. § 12132.

65. The Department is a “public entity.”  42 U.S.C. § 12131.

66. Under Title II, 

A public entity shall make reasonable modifications in policies, practices, or
procedures when the modifications are necessary to avoid discrimination on the
basis of disability, unless the public entity can demonstrate that making the
modifications would fundamentally alter the nature of the service, program, or
activity.  28 C.F.R. § 35.130(7).

67. In this case, because of Ms. Taylor’s disability, she cannot access usual forms of
transportation and she needs an attendant with her for medical appointments.  She requested a
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reasonable modification of the Department’s rule prohibiting payment of drivers for driving time,
and the Department refused.

68. Ms. Taylor was harmed by the Department’s conduct and will continue to be
harmed by the Department’s conduct in the absence of the requested relief.

WHEREFORE, Plaintiff respectfully requests that the Court:

A.  Order that Defendants to reimburse Appellant’s attendants for the time they spent
transporting Appellant to medical appointments and any and all statutory interest.3

B. Find that the Final Agency Decision was arbitrary and capricious, an error in law
and fact, a denial of statutory right and an unwarranted exercise of discretion and otherwise
contrary to law. 

C.  Reverse the Final Agency Decision and reinstate the Initial Decision as modified
by Appellant’s supplemented statement of appointments.

D. Order the Department to implement a plan for reimbursing Appellant’s attendants
in the future for driving time.

E. Find Defendants violated the Medicaid Act.

F. Order Defendants to develop and implement a plan for reimbursing drivers for
driving time in any place in Colorado where transportation services do not exist.

G. Find the Defendants violated the Americans with Disabilities Act.

H. Order Defendants to develop and implement a plan for accepting and providing
requests for reasonable modifications of policies, practices and procedures as required by the
ADA.

I. Order the Department to pay reasonable attorneys’ fees and costs pursuant to 42
U.S.C. § 1988 and 42 U.S.C. § 12205.

3  Appellant provided a complete list of such appointments during the hearing but will
need to supplement the list if this court grants the relief requested.
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Date: January 4, 2010 Respectfully Submitted,

/s/ Kevin W. Williams

Kevin W. Williams, #27131
Legal Program Director
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