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This matter comes before the Court on Plaintiff, Leslie Taylor’s Complaint for Judicial 

Review and Relief Under 42 U.S.C. § 1983 with Request for Oral Argument Before the Court 

filed January 4, 2011.  The Court has reviewed the pleadings, the record and all other legally 

relevant material; is fully advised on the matter and makes the following findings and Order.  

 
I. Facts and Procedural History 

 Plaintiff is a Medicaid recipient who receives in-home attendant care through Colorado’s 

Consumer Directed Attendant Support Program (“CDAS”). 10 C.C.R. 2505-10, § 8.551, et seq.  

CDAS is administered by Defendant, Colorado Department of Health Care, Policy and Financing 

(the “Department”).  The Department also administers the Medicaid program in Colorado.  

Defendant, Susan Birch, is the Department’s Executive Director.   
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To provide CDAS services the Department contracts with outside agencies, in this case 

Montezuma County Health Department, to conduct needs assessments of recipients.  An initial 

assessment is conducted to determine the level and type of services needed.  Thereafter 

assessments are performed annually unless a recipient experiences a change in condition. If a 

change in condition occurs, a reassessment may be requested under 10 C.C.R. 2050-10-8.510 § 

8.510.14.E.   

 

This case arises from Plaintiff’s disagreement with and subsequent appeal of her July 

2009 annual assessment.  As relevant to this case, Plaintiff believed the hours of attendant 

services approved by the July assessment were insufficient to meet her actual service needs. (R., 

2.)  Plaintiff appealed the assessment and the parties appeared by telephone before 

Administrative Law Judge, Matthew E. Norwood from August 2, 2010 through August 4, 2010.1  

In the Initial Agency Decision (“Initial Decision”) dated August 24, 2010 the ALJ increased 

Plaintiff’s weekly attendant service care hours from 81, the amount specified in the July 2009 

assessment, to 85½ hours per week.  This number includes, 32 hours for homemaker tasks, 28¾ 

hours for personal care tasks and 24¾ hours for skilled tasks. (R. 204.) The Department filed 

Exceptions to the Initial Decision.  Plaintiff filed Exceptions to the Initial Decision and 

responded to the Department’s Exceptions.  In its Final Agency Decision (“Final Decision”), the 

Office of Appeals essentially reversed the ALJ’s decision, decreasing Plaintiff’s hours to 81.25.  

 

Plaintiff’s Complaint and request for judicial review pursuant to C.R.S. § 24-4-106 and 

C.R.C.P. 106 (a)(4) was filed on January 4, 2011.  The Opening Brief was filed June 9, 2011.  

Plaintiff presents the following issues for determination by the Court. Whether the Office of 

Appeals violated C.R.S. § 24-4-106 (7) when it decreased the PCP hours awarded to Plaintiff by 

the ALJ and whether the ALJ’s exclusion of evidence with regard to (1) Plaintiff’s change in 

condition after July 2009 which required increased attendant service hours and (2) the 

Department’s denial of Plaintiff’s request for a reassessment shortly after July 2009 violated 

C.R.S. § 24-4-106 (7).  Plaintiff also seeks a determination of whether this matter is moot in light 

of her 2010 annual assessment which occurred in August 2010.  Furthermore, Plaintiff requests 

                                                 
1 Plaintiff also appealed a 2009 assessment which denied her request for reimbursement for attendant services. The ALJ denied a 
motion to consolidate these cases.  Nonetheless, because of their similarities the cases were heard together and disposed of in the 
same Initial Decision.   
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remand for a determination of the additional hours that should have been allocated to the 

Plaintiff based on “…her changing needs during the July 2009 allocation period that were 

unaddressed by the Department’s … refusal to conduct a re-assessment…” despite Plaintiff’s 

request. (Br., 8).  Finally, Plaintiff seeks an award of reasonable attorney fees pursuant to C.R.S. 

§ 13-17-102 (2) and (4).  

 

Initially the Court notes the following.  Plaintiff requests reinstatement of the ALJ’s 

award of PCP hours.  Defendants concede that those hours, as modified in the Final Decision, are 

the result of a miscalculation by the Office of Appeals.  Moreover, that the correct amount of 

PCP hours, 28¾, was awarded by the ALJ. (Def.’s Answer Br., 5.)  Accordingly, the first issue 

has been resolved by the pleadings.  The ALJ’s determination of PCP hours is reinstated. The 

other hours awarded by the ALJ, 32 hours for homemaker tasks and 24¾ hours for skilled tasks 

remain unchanged.  In addition, Plaintiff incorrectly believes that Defendant’s Motion to Strike, 

In Part; For More Definite Statement and to Dismiss, in Part for Lack of Ripeness is still 

pending.  The Court directs Plaintiff to the Order denying that Motion for failure to comply with 

C.R.C.P. § 121 1-15 (8) dated June 16, 2011.  

 

II. Standard of Review 

Pursuant to C.R.S. § 24-4-106 (7), a reviewing court shall set aside an agency action that 

it deems arbitrary or capricious, a denial of a statutory right, contrary to a constitutional right, in 

excess of statutory jurisdiction, not in accord with proper lawful procedures, an abuse of 

discretion, or is unsupported by substantial evidence.  See Ainsworth v. Colo. Ltd. Gaming 

Control Comm’n, 45 P.3d 768 (Colo. App. 2001). In determining whether an agency’s decision 

should be set aside, the court must determine whether a reasonable person, considering all of the 

evidence in the record, would fairly and honestly be compelled to reach a different conclusion.  

Ramseyer v. Colo. Dept. of Soc. Servs., 895 P.2d 1188 (Colo.App. 1995).  A reviewing court 

reviews the agency’s conclusions of law de novo. City of Longmont v. Henry-Hobbs, 50 P.3d 906 

(Colo. 2002).   
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III. Application 

A.  C.R.C.P. 106 (a) (4) Claim 

In addition to C.R.S. § 24-4-106, Plaintiff seeks relief pursuant to C.R.C.P. 106.  

However, “[w]hen the provisions of the Administrative Procedure Act (“APA”) provide a 

claimant with relief, the extraordinary provisions of … C.R.C.P. 106 are not available.  

Exceptions to this rule exist, however, if the remedies within the administrative agency's 

jurisdiction are inadequate, or if the matters in controversy consist of questions of law rather than 

issues committed to administrative discretion and expertise.”  Purcell v. Colorado Div. of 

Gaming, 919 P.2d 905, 907 (Colo.App. 1996). 

  

Plaintiff extends no argument that the remedies within the administrative agency's 

jurisdiction are inadequate, or that the matter in controversy consists of questions of law rather 

than issues committed to administrative discretion and expertise.  Moreover, in its review of the 

record, the Court has seen no evidence that would support such an argument.  Accordingly, relief 

under C.R.C.P. 106 is not available to Plaintiff and the claim is dismissed. 

 

B. Mootness  

Plaintiff asserts that the August 2010 assessment renders the subject appeal moot.  Yet 

Plaintiff continues to pursue this appeal based on the fear of possible future action against her by 

the Department, “[t]his case should not be dismissed as it is ripe for review and not moot based 

on the Department’s unexplained desire to penalize Plaintiff for conduct occurring between July 

2009 and August 2010.” (Br., 20., see also, August 3, 2010 Tr. 62:18-68:17; R., 228-229, ¶ 9-11; 

Br., 9.)   

 

Review of the record indicates that the August 2010 assessment was not a reassessment 

but Plaintiff’s annual 2010 assessment.  As explained by the Department, “[t]he July, 2009 

assessment and the resultant allocation of attendant time determines the client’s allocation from 

the date of the assessment onward, until the assessment is changed. The August, 2010 

assessment does not affect the determination of Ms. Taylor’s needs prior to that date.” (Answer 

Br. 8. emphasis added.) The appeal is therefore, not moot.   
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C. Exclusion of Evidence by the ALJ 

Plaintiff argues that the ALJ’s exclusion of evidence with regard to Plaintiff’s change in 

condition and the Department’s failure to conduct a reassessment of the July 2009 evaluation 

was in violation of C.R.S. § 24-4-106.  Plaintiff asserts, [t]he ongoing issue on appeal, however, 

is neither the parties nor this Court have information sufficient to know what Ms. Taylor’s 

allocation amount should have been from July 8, 2009 until August 2010 [because] ALJ 

Norwood prohibited Ms. Taylor from submitting such evidence.” (Reply Br. 4.)  Even if true, the 

reason for such ignorance is not the result of an agency decision which was arbitrary or 

capricious, a denial of a statutory right, contrary to a constitutional right, in excess of statutory 

jurisdiction, not in accord with proper lawful procedures, an abuse of discretion, or unsupported 

by substantial evidence.   

 

The record indicates that Plaintiff’s attorney believed the subject evidence was irrelevant 

to the matter at hand. When seeking guidance from the ALJ he stated,     

  

“I would like to go into detail about those changes realizing that that  
is not specifically what is under appeal in this case... I do recognize  
that introducing evidence of Ms. Taylors’s changing or changed needs  
from July 2009 as a technical matter in this administrative hearing is  
inappropriate…” (See generally August 3,2010 Tr. 62:19-68:16 or  
specifically, 62:19-65:10.) 

 

Moreover, the discussion between Plaintiff’s attorney and the ALJ illustrates that the evidence 

was not being offered with regard to the July 2009 assessment as Plaintiff now attempts to argue. 

(Br., 8.)  Rather, it was offered to “…try to get to what Ms. Taylor’s current allocation needs 

should be…” and to create a record to buffer Plaintiff from any future action against her by the 

Department for alleged overspending.  (8/3/2010 Tr. 66:16-22.)  Plaintiff’s “current allocation 

needs” are those needs as they existed in August of 2010, not July 2009.  This is clearly 

illustrated in the transcript where the ALJ and Plaintiff’s attorney discuss the irrelevance of the 

evidence in light of the fact that the August assessment was not officially complete at that time.  

(Tr. 62:19-68:16.)   
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In the alternative, Plaintiff argues that even if the Court finds the evidence to be 

irrelevant, the ALJ should have admitted it because the rules of evidence are relaxed in 

administrative hearings.  C.R.S. § 24-4-105 (7) requires adherence to the rules of evidence to the 

extent practical but allows otherwise inadmissible evidence to be received and considered if 

necessary to determine the substantive rights of a party.  The evidence must possess probative 

value commonly accepted by reasonable and prudent men in the conduct of their affairs. C.R.S. § 

24-4-105 (7).   

 

Here, Plaintiff’s attorney expressly offered the evidence to buffer Plaintiff from any 

future adverse action against her by the Department for alleged overspending and to illustrate 

Plaintiff’s 2010 allocation needs.  This evidence not only lacked probative value with regard to 

the attendant service hours allocated to Plaintiff in the July 2009 assessment but attempted to 

prove facts relevant only to actions which were not ripe for review.   

 

“Ripeness requires that there be an actual case or controversy between the parties that is 

sufficiently immediate and real so as to warrant adjudication… courts generally do not consider 

cases involving uncertain or contingent future matters.” Beauprez v. Avalos, 42 P.3d 642 (Colo. 

2002).  A court shall not entertain questions that are based on speculative, hypothetical, or 

contingent facts. Droste v. Board of County Com'rs of County of Pitkin, 85 P.3d 585 (Colo. App. 

2003).  At the time of the hearing, the August 2010 assessment had not been finalized and as the 

correct number of attendant care hours was one of the issues on appeal, the Department had 

taken no action against Plaintiff with regard to the alleged overspending.2   

 

IV. Attorney Fees Pursuant to C.R.S. § 13-17-102 (2) and (4) 

 C.R.S. § 13-17-102 (2) requires a court to assess reasonable attorney fees against any 

party who has “brought or defended a civil action, either in whole or in part, that the court 

determines lacked substantial justification.”  In addition to the elements in § 13-17-102 (2), 

Section (4) requires a court to assess reasonable attorney fees against any party who brought or 

defended an action interposed to delay or harass, or unnecessarily expand the proceedings.    

 

                                                 
2 The August 2010 assessment had been conducted but the 803 had not been issued. 



7 
 

Plaintiff argues, “[t]he Department needlessly and without substantial justification has 

forced Appellant to prosecute this appeal.  Simultaneously, the Department has asked that this 

case be dismissed ‘because it is not ripe.’  The Department’s insistence on punishing Appellant is 

the only reason why this case cannot be dismissed.  That is not substantial justification for 

continuing to defend this appeal.” (Br., 22-23.)  The Record contains no evidence that the 

Department defended the appeal in a frivolous, groundless, or vexatious manner.  Accordingly, 

the Court has no basis on which to award attorney fees to Plaintiff in this case. 

 

V. Conclusion 

 This appeal was not made moot by Plaintiff’s August 2010 annual assessment which is 

separate and distinct from the July 2009 assessment.  The parties agree that the PCP hours, as 

awarded in the Initial Decision were correct and should be reinstated.  The ALJ properly 

excluded evidence of Plaintiff’s change in condition and denied request for reassessment as the 

evidence was not relevant and lacked a sufficient amount of probative value, even under the 

relaxed evidentiary rules in administrative hearings.  Finally, the evidence was expressly offered 

to create a factual record with regard to matters not ripe for review. 

 

Accordingly, Defendants did not act arbitrarily or capriciously.  Plaintiff was not denied 

of any statutory right, nor was the agency action contrary to a constitutional right, in excess of 

statutory jurisdiction, an abuse of discretion, or unsupported by substantial evidence.  Rather, the 

action was in accord with proper lawful procedures.  Additionally, a reasonable person, 

considering all of the evidence in the record, would not fairly and honestly be compelled to reach 

a different conclusion.  

 

Done this 27th day of September, 2011.  
         BY THE COURT:   

 
         Robert S. Hyatt  
         Chief Judge   
         Denver District Court 

 


