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CASE NUMBER: 

COMPLAINT FOR JUDICIAL REVIEW AND RELIEF UNDER 42 U.S.C. § 1983,

WITH REQUEST FOR ORAL ARGUMENT BEFORE THE COURT

INTRODUCTION

1. This is an action pursuant to C.R.S. § 24-4-106 and C.R.C.P. 106(a)(4) for

judicial review of a Final Agency Decision of the Colorado Department of Health Care, Policy

and Financing (“Department”) effective December 5, 2010 in Case No. SHP 2009-0576,

reversing Administrative Law Judge Matthew Norwood’s Initial Decision determining that the
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Department’s sanctioning of an improper change in the amount of funds Appellant had available

to pay her attendants (“July 2009 allocation amount”) was inadequate.  The Initial Decision is

attached as Exh. 1.  The Final Agency Decision is attached as Exh. 2.

2. For reasons explained below, the issue of the July 2009 allocation amount has

been mooted by a subsequent redetermination of Appellant’s allocation amount in August of

2010; however, if the Department attempts to take action against Appellant alleging she over-

utilized Medicaid services between July 2009 and August 2010, then Appellant will need to

show that she should have had an increase in her allocation amount.

3. This issue was addressed at the hearing in this case and in Appellant’s Exceptions

to Initial Decision, attached as Exh. 3.

PARTIES

4. Appellant Taylor has several disabilities which substantially impact several of her

major life activities.  She was and is eligible for Medicaid, and Ms. Taylor was and is eligible to

receive Medicaid-funded in-home attendant care services.

5. The Department administers the Colorado Medicaid program.  

6. The defendant Joan Henneberry (“Director”) is the Executive Director of the

Department.  She is charged with implementing regulations and providing for the administration

of the Medicaid program pursuant to state and federal statutes and regulations.  She is sued in

her official capacity.  All of defendants’ actions in this matter took place under color of state

law.

FACTUAL AND PROCEDURAL HISTORY

7. This appeal regarded Appellant’s assertion that the allocation amount provided to

her in July of 2009 was inadequate to pay for the attendant services she needed. See Decision at

p. 2.

8. Appellant raised the argument at hearing that Appellant’s need for additional

services had increased between July of 2009 and the time of the hearing, and that she had

requested and been denied a re-assessment of her need for services until August of 2010.

Transcript of Electronic Proceedings Held August 2,2010 (Exhibit 4) Taylor Tr. 60:20-62: 17.

10.   Appellant requested that she be permitted to put on additional evidence of changing

needs during the hearing to underscore that Judge Norwood should consider that evidence in

rendering decision about the appropriateness of the allocation amount; Judge Norwood heard

discussion and argument and responded, stating that additional evidence of changes in attendant

care needs would not be permitted at the hearing.   Id. 62: 18-68: 17. Appellant was not
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permitted to introduce any evidence of her changing need for attendant care from July 2009 to

July 2010.  If Appellant had been able to introduce such evidence, Appellant alleges she could

have shown that during that time, she needed more attendant care but no assessment was

conducted.  Therefore, Appellant should have been permitted to introduce such evidence,

because the issue of whether her allocation amount during this period was appropriate was

capable of repetition yet evading review.  See Board of County Comm 'rs v. Crystal Creek

Homeowners Ass 'n, 14 P.3d 325, 345 (Colo. 2000).  At the time of hearing, circumstances had

changed, another assessment had been conducted and the amount of Appellant's July 2009

allocation amount was essentially mooted, unless the Department takes some adverse action

against Appellant. An issue may be capable of repetition while evading review even though the

chance of recurrence is remote.  Freedom from Religion Foundation, Inc. v. Romer, 921 P.2d 84,

88 (Colo. App. 1996); Russell v. City of Central, 892 P.2d 432,435-36 (Colo. App. 1995).

Appellant sought to introduce this evidence in case adverse action is taken.

CLAIM FOR RELIEF

9. A determination of whether the Initial Decision was incorrect in this appeal is

unnecessary if this court determines the issue is now moot in light of the redetermination;

however, if the Department intends to take some adverse action against Appellant in the future

for allegedly over-spending her allocation amount, judicial review of the ALJ’s decision not to

allow additional evidence of Appellant’s changed needs at the time of the hearing.

WHEREFORE, Plaintiff respectfully requests that the Court:

Determine whether the subject matter of the 2009-0576 appeal was moot in light of the

subsequent redetermination, and, if not due to the future possibility of adverse action by the

Department, whether the ALJ’s refusal to permit additional evidence of changed circumstances

at the hearing was improper, requiring a remand.
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Date: January 4, 2010 Respectfully Submitted,

/s/ Kevin W. Williams

Kevin W. Williams, #27131

Legal Program Director

4


