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PLAINTIFF’S REPLY TO DEFENDANT’S AFFIRMATIVE DEFENSES PURSUANT

TO COLO. R. CIV. P. 7(a) 

Plaintiff, Anne Marie Mokritsky-Martin, by and through her undersigned counsel, hereby

submits her Reply to Defendant’s Affirmative Defenses pursuant to Colo. R. Civ. P. 7(a):

INTRODUCTION

1. Plaintiff initiated this action pursuant to Colo. Rev. Stat. § 24-72-204(5), by filing

an Application to Show Cause (“Application”) with this Court.

2. Plaintiff’s Application was precipitated by three requests under the Colorado

Open Records Act, Colo. Rev. Stat. § 24-72-201, et seq., directed to Defendant, and to which

Defendant did not respond until after Plaintiff filed this action.

3. Plaintiff’s first request was sent on March 9, 2010 (“First Request”), Plaintiff’s

second requests was send on August 20, 2010 (“Second Request”), and Plaintiff’s third request

was sent on August 23, 2010 (“Third Request”) (collectively “Plaintiff’s CORA Requests”).
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4. Plaintiff seeks records that can be categorized as follows: (1) Records pertaining

to the client for whom she has provided advocacy services; and (2) records pertaining to

Defendant’s practices and policies unrelated to Mr. Oneiromancer.

5. Defendant filed an Answer to Plaintiff’s Application in which Defendant pleads

affirmative defenses in paragraphs 25 through 30.

6. Pursuant to Colo. R. Civ. P. 7(a), Plaintiff is permitted to file a reply to

Defendant’s affirmative defenses.  When those affirmative defenses allege new and affirmative

matters, Plaintiff is well advised to reply to those new and affirmative matters.  See e.g., 61A

Am. Jur. 2d Pleading § 366 (“A reply should be filed when a plaintiff desires to avoid or attack

new and affirmative matter alleged in the answer.”).

7. Defendant’s affirmative defenses allege new and affirmative matters which

confuse Defendant’s dealings with Plaintiff prior to the CORA requests which precipitate this

action, and consequently obfuscate the issues properly before this Court.

REPLY

8. Paragraph 25 of Defendant’s Answer alleges that Plaintiff sought records

submitted on behalf of a “person in interest” as that term is defined in the CORA, and Paragraph

29 of Defendant’s Answer alleges that “Plaintiff is not a person in interest in this case with

respect to the open records request.”

9. A “person in interest” is defined as “the person who is the subject of a record or

any representative designated by said person . . . .”  Colo. Rev. Stat. § 24-72-202(4) (emphasis

supplied).

10. Defendant concedes it has a signed release from Mr. Oneiromancer authorizing

Plaintiff to obtain records on his behalf, dated September 21, 2009.  See Answer ¶ 25.  This

release precedes the dates of Plaintiff’s CORA Requests. 

11. Paragraph 26 of Defendant’s Answer states that “Defendant has substantially

responded to the requests of Plaintiff over time, beginning as early as November 5, 2009.”1

12. In paragraph 26, Defendant tacitly admits that it did not respond to Plaintiff’s

1  Defendant supports this assertion with an affidavit from Rachel Helberg.  Defendant

has neither provided or filed a signed, notarized affidavit.
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CORA Requests as the CORA requires.

13. Under the CORA, Defendant has specific obligations when it receives a CORA

request. See Colo. Rev. Stat. § 24-72-203(1)(b)(II) (custodians of record must “[t]ake such

measures as are necessary to assist the public in locating any specific public records sought and

to ensure public access to the public records without unreasonable delay or unreasonable cost.”);

§ 24-72-203(2)(a), (3)(a) (custodians must notify the requestor forthwith if the requested records

are not in the custodian’s custody or control, or are in active use or storage); § 24-72-203(3)(b)

(inspection must be allowed  within a “reasonable time,” which “shall be presumed to be three

working days or less” and “shall not exceed seven working days.”); § 24-72-204(6)(a)

(authorizing the custodian to apply to this Court for an order ratifying its nondisclosure of public

records).

14. Defendant provided a partial response to Plaintiff’s First Request on April 8,

2010, but did not respond to the remainder of Plaintiff’s First Request or to Plaintiff’s Second or

Third Requests at all until either February 7 or 11, 2011, after the Application was filed. See Ex.

A to Ex. 1, Ex. 2 Def’s Answer.  None of the documents in Defendant’s possession related to

Defendant’s policies and practices were ever made available.  See, e.g.., August 20, 210 CORA

request, items 6-25, produced as Exhibit 4 to the Application.  Further, none of these responses

provide for Plaintiff’s inspection of the requested records, but rather recite the documents

Defendant believes have been provided to Plaintiff prior to and by other means than in response

to Plaintiff’s CORA Requests, or simply that Defendant “has” documents that are “available,”

but providing no date, time or method for inspection.  See Colo. Rev. Stat. § 24-72-203.

15. Moreover, neither the CORA nor case law interpreting it provide for a

“substantial compliance” defense.  Similarly, neither provide a defense for not responding to

requests because another agency has provided similar information in response to a separate

CORA request directed at the other agency. 

16. Rather than have Plaintiff drive the distance from her home to Defendant’s office

only to get to Defendant’s offices and find out Defendant is withholding documents based on its

view that it or another entity provided them, Plaintiff seeks a hearing.

17. Paragraph 27 of Defendant’s Answer states that Defendant “provided a number-

by-number response to Plaintiff’s requests of August 20 and 23, 2010, by its letter dated

February 11, 2011.  Plaintiff requests that this Court take judicial notice that February 11, 2011”

is beyond seven working days from August 20 and 23, 2010, as well as that this action was

initiated on January 20, 2011, which is 22 days before Defendant’s February 11, 2011 response. 

See Colo. Rev. Stat. § 24-72-204(5), “Unless the court finds that the denial of the right of

inspection was proper, it shall order the custodian to permit such inspection and shall award

court costs and reasonable attorney fees to the prevailing applicant in an amount to be
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determined by the court.”  The CORA does not permit a failure to respond, followed by attorney

involvement and a subsequent last minute effort by Defendant’s counsel to avoid a hearing. 

Defendant’s non-compliant effort at responding comes six months too late.  The denial of the

right to inspect was improper.

18. Paragraph 28 of Defendant’s Answer states that “Plaintiff informed Defendant

that she would appear at Defendant’s offices in Brush, Colorado, on April 16, 2010, to inspect

the files of the person in interest.”  Plaintiff admits that she attempted to schedule a time to

inspect Mr. Oneiromancer’s file, and that she proposed April 16, 2010.  See Affidavit of Anne-

Marie Mokritsky-Martin, attached hereto as Exhibit 1, and its Exhibit A.  Defendant never

responded to Plaintiff’s proposal. Id.   Further, Plaintiff requests that this Court take judicial

notice that April 16, 2010 precedes August 20 and 23, 2010, the dates of Plaintiff’s Second and

Third Requests.  Accordingly, even if Plaintiff had appeared at Defendant’s offices on April 16,

2010, that appearance would in no way relieve Defendant’s obligation to respond to Plaintiff’s

Second Request, seeking documents from March 10, 2010 through the date of the request,

August 20, 2010.

19. Paragraph 29 of Defendant’s Answer re-raises whether Plaintiff is a “person of

interest.”  This issue is addressed supra in paragraphs 8-10 of this Reply. 

20. Paragraph 30 of Defendant’s Answer alleges that this action cannot continue

unless Mr. Oneiromancer is made a party, relying on Rule 19(a), Colorado Rules of Civil

Procedure.  As discussed in paragraphs 8 through 10, supra, Plaintiff is a person of interest in

that she was acting as Mr. Oneiromancer’s designated representative.  In addition, neither Rule

19, Colorado Rules of Civil Procedure, nor the CORA require that the person in interest be

joined as a party, and Defendant offers no support for this assertion. 

21. For the foregoing reasons, Plaintiff moves to strike all affirmative defenses set

forth in Defendant’s Answer and otherwise order all relief sought in the Application.

Dated: February 23, 2011 Respectfully submitted,

COLORADO CROSS-DISABILITY COALITION

LEGAL PROGRAM

 /s/ Kevin W. Williams

Kevin W. Williams

Andrew C. Montoya
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CERTIFICATE OF SERVICE

I hereby certify that on February 23, 2011, I electronically filed the foregoing using the

Lexis Nexis Court Link which will serve notice upon the following:

Robert B. Chapin

Anderson & Chapin, P.C.

andersonchapinpc@rmi.net

  /s/ Briana McCarten

 Briana McCarten
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