
IN THE UNITED STATES DISTRICT COURT
 FOR THE DISTRICT OF COLORADO
Senior District Judge Wiley Y. Daniel

Civil Action No.09-cv-02757-WYD-KMT

COLORADO CROSS-DISABILITY COALITION, a Colorado non-profit corporation;
ANITA HANSEN; and
JULIE FARRAR, on behalf of themselves and all others similarly situated,

Plaintiffs,

v.

ABERCROMBIE & FITCH CO., et al.,

Defendants.

REPLY BRIEF AND REQUEST FOR CLARIFICATION OF HEARING WITH
ALTERNATIVE REQUEST FOR DISCOVERY

Plaintiffs submitted their [Proposed] Permanent Injunction  on May 3, 2013.  ECF 203. 

Defendants’ Reply to Plaintiffs’ Submission of Proposed Permanent Injunction (“Defendants’

Reply”), ECF 204, largely rehashes arguments on which this Court has already ruled in Plaintiffs’

favor, while failing to offer (1) any good reason to reject the remedies in Plaintiffs’ proposed

injunction; or (2) any viable alternative for the Court to consider.  Defendants are correct that the

injunction should require 60% of the entrances to be accessible with, however, important caveats

required by the Court’s March 7, 2013 Order, ECF 200 (“SJ Order”).  Plaintiffs attach a [Revised

Proposed] Permanent Injunction (“Proposed Injunction”), incorporating those changes.  

This Court has scheduled a hearing for August 16, 2013.  ECF 205.  Plaintiffs respectfully

submit that -- because Defendants have proposed no alternative remedies and because
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consideration of cost and impact is inappropriate at this stage -- no such hearing is called for. 

Should the hearing go forward, Plaintiffs request clarification concerning whether it will be an

evidentiary hearing and, if so, request the Court order required disclosures, establish deadlines for

exchange of witness and exhibit lists, and permit discovery concerning same.  

A. The Proposed Injunction, as Revised Below, Conforms to the ADA.

Defendants are correct that the 2010 Standards do not require all entrances to be

accessible.  As this Court’s SJ Order makes clear, however, the entrances used by the majority of

the people entering the store must be accessible, SJ Order at 12-13, and spaces -- such as the

porch -- that are accessible on foot must be accessible to people using wheelchairs, id. at 16-18. 

For these reasons, Plaintiffs respectfully suggest that the Proposed Injunction be amended as

follows:

The second sentence of Paragraph I(H) to read: 

An injunction is necessary to ensure that public entrances to Hollister stores are readily
accessible to and usable by Plaintiffs and class members, § 12183(a)(1), and to ensure
Plaintiffs and the class members have “full and equal enjoyment of the goods, services,
facilities, privileges, advantages, or accommodations” provided at Hollister stores,
§ 12182(a).

Paragraph II(C) to read:

Defendants shall ensure, at Hollister Stores that are designed or constructed now or in the
future, that 60% of the public entrances, including but not limited to the entrance used by
the majority of the people entering the Hollister Store and any public entrance used for
any purpose in addition to entry and egress, shall be accessible to persons who use
wheelchairs or scooters.  

2
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The first sentence of Paragraph III(A) to read: 

Defendants shall ensure that 60% of the public entrances to any Hollister Store, including
but not limited to the entrance used by the majority of the people entering the Hollister
Store and any public entrance and used for any purpose in addition to entry and egress,
fully complies with the ADA.  

The remainder of Paragraph III(A) does not need to be amended, as it orders the central relief in

this case:  making the Elevated Entrances1 accessible.  Paragraph III(C), to which Defendants also

refer, see Defendants’ Reply at 2, merely incorporates by reference Paragraphs II and III.  

B. It Would Be Inappropriate to Consider the Balance of Harms.

1. Where Congress Has Balanced the Equities and Determined That an
Injunction Is Appropriate, No Further Balancing Is Called For. 

This Court held, in the SJ Order, that 

Plaintiffs are not required to show irreparable harm to obtain an injunction for
violation of section 12183(a), nor is a balance-of-harms test appropriate once such
a violation is shown.  . . . “[I]t is not the role of the courts to balance the equities
between the parties [where] Congress has already balanced the equities and has
determined that, as a matter of public policy, an injunction should issue where the
defendant is engaged in . . . any activity which the statute prohibits.”

SJ Order at 19-20 (quoting Star Fuel Marts, LLC v. Sam’s East, Inc., 362 F.3d 639, 652 (10th

Cir. 2004)).  In light of this holding, it would be inappropriate to consider evidence of the cost of

compliance.  

Defendants’ reliance on Rothberg v. Law School Admissions Council, 102 Fed. Appx. 122

(10th Cir. 2004), is misplaced.  That case involved the standards for issuance of a preliminary

injunction, and the Tenth Circuit was primarily focused on the relative levels of speculation in

each side’s claims of harm pending a resolution on the merits.  Id. at 125.  Indeed, it was crucial

1 Defined as “raised porches with steps at their center front entrances.”  Proposed
Injunction ¶ I(D).  

3
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to the Court that there had been no decision on the merits as, were the injunction to have issued,

it would have essentially mooted the defendant’s defenses on the merits.  Id. at 126.  In contrast,

Defendants here have already lost on the merits.  Importantly, too, the unpublished opinion in

Rothberg was issued just three months after the published opinion in Star Fuel Marts -- quoted

above and by this Court in its SJ Order -- and did not purport to overturn it.  

Further, the only relief available under Title III is injunctive relief, and thus entry of an

injunction is mandatory.  United States v. Oakland Cannabis Buyers’ Coop., 532 U.S. 483, 497

(2001) (Holding that where a statute provides only for injunctive relief, a district court lacks

discretion because “an injunction [is] the ‘only means of ensuring compliance.’” (Citation

omitted)).  Defendants’ assertion that, notwithstanding its violations of Title III, it should be

excused from complying based on cost factors must be rejected because it would result in Title III

being “deprived of effect.”  Id.  

Based on the mandatory language of Title III’s remedial provision, 42 U.S.C.

§ 12188(a)(2), following this Court’s ruling in Plaintiffs’ favor on the merits of their claim, an

injunction must issue without further balancing.  

2. Consideration of Cost And Impact Evidence Would Gut The New
Construction Provision of Title III.

It is undisputed that all of the Hollister Stores with Elevated Entrances were built after

January 26, 1993 and are thus governed by the new construction standard, requiring compliance

with the standards applicable at the time of construction.  42 U.S.C. § 12183(a)(1); 28 C.F.R.

4
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§ 36.406(a).  This requirement has a single defense -- structural impracticability, 42 U.S.C.

§ 12183(a)(1) -- which Defendants have never asserted.2  

In contrast, the provision requiring removal of barriers in existing, pre-1993, facilities

requires consideration of the cost of required accessibility measures and their impact on the

defendant business.  Id. §§ 12182(b)(2)(A)(iv) (barrier removal required in existing facilities

where “readily achievable”); 12181(9) (definition of “readily achievable”).  If businesses that build

non-compliant facilities after January 26, 1993 and then lose new construction cases on the merits

can then impose a cost and impact analysis on prevailing plaintiffs to thwart injunctive relief, the

new construction provision will be meaningless.  

The Ninth Circuit recognized this distinction in Long v. Coast Resorts, Inc., 267 F.3d 918

(9th Cir. 2001), in which the defendant hotel -- built after the new construction deadline -- had a

restroom door that was four inches too narrow.  Id. at 922.  The district court declined to grant

injunctive relief based on considerations of “the enormous expense required to modify the

structure, and the near absence of hardship and that constituting a minimal inconvenience to

wheelchair users.”  Id. at 923.  The Ninth Circuit reversed, noting first that “[i]n enacting the

ADA, Congress adopted two distinct systems for regulating business accessibility:  one to apply

to existing facilities . . . and another to apply to later-constructed facilities.”  Id. at 923 (citing

§§ 12183(a)(1) and 12182(b)(2)(A)(iv)).  The court explained,

2 Nor could they.  “Full compliance will be considered structurally impracticable
only in those rare circumstances when the unique characteristics of terrain prevent the
incorporation of accessibility features.”  28 C.F.R. § 36.401(c).  Hollister Stores are constructed
inside flat mall spaces; there are no unique terrain characteristics involved.  

5
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In contrast to grandfathered facilities, the ADA requires that newly constructed
facilities be “readily accessible and usable by individuals with disabilities.”  42
U.S.C. § 12183(a)(1).  We need not decide whether the ADA forecloses the
possibility that a court might exercise its equitable discretion in fashioning relief for
violations of § 12183(a), see e.g., Tenn. Valley Auth. v. Hill, 437 U.S. 153, 174,
(1978), because there is no room for discretion here even if it exists.  This
violation resulted in the very discrimination the statute seeks to prevent: it denied
individuals with disabilities access to public accommodations.  Moreover, the only
statutory defense for noncompliance -- structural impracticability -- does not apply
to the [defendant hotel] because the terrain on which it is constructed has no
unique characteristics which would make accessibility unusually difficult to
achieve.  See 42 U.S.C. § 12183(a)(1). . . .  The issue is remanded to the
magistrate judge for entry of an injunction ordering that the bathroom doors be
brought into compliance . . ..

Id.

In line with this principle, this Court stated during the hearing on January 24, 2013, “Let

me make it clear, I wasn’t saying that the costs would be a driver, but I think if there are multiple

remedies available, I would need to understand the pros and cons of each remedy.”  Tr. 52:25 -

53:3.  With respect, Plaintiffs understood this statement to mean that the Court would convene a

hearing to hear the pros and cons of each proposed remedy, not to balance harms or reject the

possibility of injunctive relief on cost grounds.  Only three acceptable remedies have been

proposed -- flattening,  ramping, and sealing off of the Elevated Entrances -- and the draft

injunction makes each of those remedies available, at Defendants’ option, at each Hollister Store

with an Elevated Entrance.  See Proposed Injunction ¶ III(A).  Hollister did not propose any other

alternative; its only suggested remedy was the one already rejected by this Court, that is, leaving

the inaccessible porch in place while adding signage at the two accessible side entrances. 

Defendants’ Reply at 5.  There are thus no pros or cons to consider:  Defendants can choose

among the three legitimate proposed remedies at any given store.  

6
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3. Plaintiffs Request Clarification Concerning the Scope of the Hearing.

This Court has set a hearing on August 16, 2013 on Plaintiffs’ Proposed Permanent

Injunction.  ECF 205.  Plaintiffs respectfully request clarification whether the Court intends to

hear evidence or simply argument from the parties.  If the former, Plaintiffs respectfully request

that the Court set a deadline for exchange of witness and exhibit lists, and that the parties have the

opportunity to conduct expedited discovery related to evidence to be submitted during the August

16 hearing.3  Defendants’ Reply relies on the conclusory assertions in the Bondy Declaration, ECF

204-1, to support its arguments concerning cost and impact.  See Defendants’ Reply at 4-5.  This

is evidence that has never before been disclosed or been the subject of discovery in this case.  

C. Reporting Is Necessary to Ensure Compliance; Plaintiffs Defer to the Court on the
Time-Table.  

The Proposed Injunction requires monitoring in the form of photographs submitted to the

Court every six months documenting completion of required remediation.  Id. ¶ III(D). 

Defendant characterizes this as “burdensome,” but does not explain why or offer an alternative.

Defendants have fought this litigation, even in the face of repeated court orders declaring

the Elevated Entrances to be out of compliance with the ADA.  They have declined to propose

alternative remedies beyond one already rejected by the Court.  Ultimately, they have done

nothing to date to engender trust that, without monitoring, they will comply with the letter and

the spirit of a court order.  Moreover, the Court will retain jurisdiction to ensure compliance with

its order.  Without any monitoring, the Court cannot do its job.  As the Ninth Circuit has

3   Defendants assert that Plaintiffs do not dispute their evidence of cost and impact. 
Defendants’ Reply at 4.  This is not so; indeed, Plaintiffs have not had the opportunity to do this,
as Defendants’ evidence was only first submitted at the same time as that assertion. The only
discussion of both parties’ views on the cost and impact of removing the Elevated Entrances
occurred during settlement discussions. 

7
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explained, “Injunctions do not always work effectively, without lawyers to see that the enjoined

parties do what they were told to do.”  Balla v. Idaho, 677 F.3d 910, 918 (9th Cir. 2012).  

Defendants also dispute the eighteen-month time-table Plaintiffs have proposed, but do

not propose an alternative.  While Plaintiffs believe that the time-table is reasonable, we defer to

the Court on this issue.  For context, however, Plaintiffs respectfully refer the Court to the

consent decree entered in Lucas v. Kmart Corp., in which Kmart Corporation agreed to an eight-

year timetable to conduct complete surveys and remediate approximately 1,500 big box

department stores -- including parking lots, restrooms, checkout counters and other elements --

most of which were built before 1993.  See Lucas,  99-cv-1923-JLK, Doc. 235 at 8 (order

approving class action settlement).  Defendants here do not need to conduct a survey and only

need to remedy a single feature at 248 stores, one-sixth the number of Kmart stores at issue in

Lucas.  One-sixth of Lucas’s eight-year period -- for a much smaller task -- is 16 months;

Plaintiffs’ proposed eighteen months is thus reasonable.  

8
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CONCLUSION

For the reasons set forth above and in Plaintiffs’ Submission of Proposed Permanent

Injunction, ECF 203, Plaintiffs respectfully request that this Court enter the attached [Revised

Proposed] Permanent Injunction.  Plaintiffs further respectfully request clarification of the scope

of the August 16, 2013 hearing and, if necessary, the opportunity for disclosure and discovery.

Respectfully submitted, 

/s/  Amy F. Robertson          
Amy F. Robertson
Timothy P. Fox
Fox & Robertson, P.C.
104 Broadway, Suite 400
Denver, Colorado 80203
Telephone: (303) 595-9700
Facsimile: (303) 595-9705
Email: arob@foxrob.com

Kevin W. Williams
Andrew C. Montoya
Colorado Cross-Disability Coalition
655 Broadway, Suite 775
Denver, Colorado 80203
Telephone: (303) 839-1775
Facsimile: (303) 839-1782
Email: kwilliams@ccdconline.org
Email: amontoya@ccdconline.org 

Bill Lann Lee
Lewis, Feinberg, Lee, Renaker & Jackson, P.C.
476 - 9th Street
Oakland, CA 94607
Telephone: (510) 839-6824
Facsimile: (510) 839-7839
Email: blee@lewisfeinberg.com

Julia Campins
Campins Benham-Baker, LLP
57 Post Street
Suite 813
San Francisco, CA 94104
Telephone: (415) 373-5333
Facsimile: (415) 373-5334
Email: julia@cbbllp.com 

Attorneys for Plaintiffs Dated: May 24, 2013
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