
IN THE UNITED STATES DISTRICT COURT
 FOR THE DISTRICT OF COLORADO
Senior District Judge Wiley Y. Daniel

Civil Action No.09-cv-02757-WYD-KMT

COLORADO CROSS-DISABILITY COALITION, a Colorado non-profit corporation;
ANITA HANSEN; and
JULIE FARRAR, on behalf of themselves and all others similarly situated,

Plaintiffs,

v.

ABERCROMBIE & FITCH CO., et al.,

Defendants.

PLAINTIFFS’ SUBMISSION OF PROPOSED PERMANENT INJUNCTION

Plaintiffs, by and through counsel, hereby submit their [Proposed] Permanent Injunction.  

On March 7, 2013, this Court granted Plaintiffs’ Motion for Summary Judgment, Entry of

Injunction, and Entry of Judgment, Doc. 162, holding that the raised porch entrances (“Elevated

Entrances”) at Defendants’ Hollister stores around the country violated the new construction

provisions of title III of the Americans with Disabilities Act, 42 U.S.C. § 12183(a)(1).  Doc. 200. 

In so doing, the Court held that “an injunction is mandatory to remedy the violation, which

injunction ‘shall include an order to alter [the] facilities’ to bring them into compliance.”  Id. at

19 (quoting 42 U.S.C. § 12188(a)(2)).  Because of this, the Court held, “Plaintiffs are not

required to show irreparable harm to obtain an injunction for violation of section 12183(a), nor is

a balance-of-harms test appropriate once such a violation is shown.”  Id. 
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During the January 25, 2013 hearing on Plaintiffs’ motion and Defendants’ Motion for

Summary Judgment or, in the Alternative, to Vacate August 31, 2011 Order, Doc. 164, the Court

and the parties discussed three possible remedies.  First, Hollister could alter the Elevated

Entrances to create level entrances.  This type of entrance is already in place in over half the

Hollister stores nationwide.  Second, Hollister could construct ramps up to the Elevated

Entrances and from the Elevated Entrances into the stores.  Third, Hollister could seal off the

Elevated Entrances, thereby preserving their role “as a visual display, analogous to a store

window,” Doc. 164 at 1, at the front of each store.  See Motions Hearing Tr. 39:10-20.  

During the hearing, the Court indicated that, if the parties could not reach agreement on

the content of an injunction, it would convene a hearing to evaluate which remedy was most

appropriate.  Id. 51:18 - 52:7.  In response to the undersigned’s inquiry, the Court explained that

costs would not be a driver, but rather that the Court wanted to “understand the pros and cons of

each remedy.”  Id. 53:1-3.  Ultimately, the Court ordered the parties to meet and confer to

attempt to craft an injunction/remedy that is mutually agreeable to both parties and further

ordered that if the parties were unable to reach agreement, Plaintiffs were to file a proposed

injunction, and Defendants were to have 15 days to respond.  Doc. 200 at 21; see also Doc. 202.

The parties met on March 12 and April 25, 2013 in an attempt to resolve the litigation. 

They were unsuccessful.  At the April 25 meeting, Plaintiffs presented a draft injunction to

Defendants and requested their input.  Defendants stated that they objected to an injunction that

required removal of steps at all stores across the country, but provided no further input

concerning the content of the injunction.  Plaintiffs later revised the draft to the form of the
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attached and, again, provided it to Defendants.  While Defendants enumerated various objections

to the language of the proposed injunction, they did not propose any alternative remedies.  

Based on the Court’s discussion during the hearing, the attached [Proposed] Permanent

Injunction gives Defendants all three of the options set forth above at any given store that has an

Elevated Entrance.  That is, at each store, Defendants may elect to flatten out the Elevated

Entrance, ramp it, or seal it off.   [Proposed] Permanent Injunction ¶ III(A)(1) - (3).  

The Court has properly held that no balancing of harms is required at this stage, and that

costs only come into play in considering alternatives.  Plaintiffs have offered three reasonable

alternatives at each store while Defendants have proposed no other alternatives.  In light of the

flexibility the [Proposed] Permanent Injunction provides, Plaintiffs respectfully submit that a

hearing is not necessary and the Court should enter the injunction as proposed. 
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CONCLUSION

For the reason set forth above, Plaintiffs respectfully request that this Court enter the

attached [Proposed] Permanent Injunction.

Respectfully submitted, 

/s/  Amy F. Robertson          
Amy F. Robertson
Timothy P. Fox
Fox & Robertson, P.C.
104 Broadway, Suite 400
Denver, Colorado 80203
Telephone: (303) 595-9700
Facsimile: (303) 595-9705
Email: arob@foxrob.com

Kevin W. Williams
Andrew C. Montoya
Colorado Cross-Disability Coalition
655 Broadway, Suite 775
Denver, Colorado 80203
Telephone: (303) 839-1775
Facsimile: (303) 839-1782
Email: kwilliams@ccdconline.org
Email: amontoya@ccdconline.org 

Bill Lann Lee
Lewis, Feinberg, Lee, Renaker & Jackson, P.C.
476 - 9th Street
Oakland, CA 94607
Telephone: (510) 839-6824
Facsimile: (510) 839-7839
Email: blee@lewisfeinberg.com

Julia Campins
Campins Benham-Baker, LLP
57 Post Street
Suite 813
San Francisco, CA 94104
Telephone: (415) 373-5333
Facsimile: (415) 373-5334
Email: julia@cbbllp.com 

Attorneys for Plaintiffs

Dated: May 3, 2013
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CERTIFICATE OF SERVICE

I hereby certify that on May 3, 2013, I filed the foregoing document with the Clerk of
Court using the CM/ECF system, which will provide electronic service to the following:

Gregory A. Eurich
geurich@hollandhart.com

Thomas B. Ridgley
tbridgley@vorys.com

Mark A. Knueve
maknueve@vors.com 

  /s/ Caitlin R. Anderson            
Caitlin R. Anderson
Paralegal
Fox & Robertson, PC
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