
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No.: 09-cv-02757-WYD-KMT

COLORADO CROSS-DISABILITY COALITION, et al.,

Plaintiffs,

v.

ABERCROMBIE & FITCH STORES, INC., et al.,

Defendants.

______________________________________________________________________________

DEFENDANTS’ OPPOSITION TO MOTION FOR CLASS CERTIFICATION
______________________________________________________________________________

INTRODUCTION

The Court should deny Plaintiffs’ Motion for Class Certification, ECF No. 125. Plaintiffs

do not bring real claims by persons who actually want to patronize Hollister stores. On the

contrary, this litigation was conceived and initiated by CCDC for ideological (and potentially

financial) reasons. Instead of going to Hollister stores with intentions of shopping, the current

plaintiffs intentionally bypassed Hollister stores close to their homes that have no steps at any

entry doors, and went to the only two Hollister stores in Colorado that have a porch with steps, in

order to assist CCDC in this litigation. 1 Plaintiffs have no plausible intentions to return to these

stores, even if the steps were removed.

This suit was originally filed by CCDC and five individuals, four of whom have

withdrawn as plaintiffs. (Class Action Complaint, ECF No. 1.) This Court previously held that,

assuming plaintiffs’ allegations are true, they have standing to seek a nationwide injunction.

1 Former named plaintiff Josh Stapen, who withdrew from the case after he simply decided he didn’t want to
participate in it any more, similarly went to a Hollister store only at the behest of a CCDC member and only to test
its accessibility. (See Stapen Dep., at 7-13, 56.)
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(ECF No. 94.) However, photographs later produced by plaintiffs refute their central allegation

that all Hollister stores were built pursuant to a uniform architectural plan. Many Hollister stores

do not have a porch with steps,2 some stores have signs indicating the locations of their

accessible entry doors (see, e.g., P206), some keep the shutters on these doors open (see, e.g.,

P32, P48, P123, P130), and yet others have blue and yellow signs on the doors to increase their

visibility (see, e.g., P126, P127).

The contrived nature of plaintiffs’ claims and the differences between Hollister stores

defeat their attempts to show numerosity, commonality, and typicality under Fed.R.Civ.P.

23(1)(2), and (3), and the three proposed class representatives cannot adequately represent the

class under Rule 23(a)(4) because they are subject to unique defenses. In addition, the

nationwide injunctive relief plaintiffs seek cannot be granted in a single order, respecting the

class as a whole, given the differences between Hollister stores, and class certification is thus

improper under Rule 23(b)(2).

ARGUMENT

A decision on a motion for class certification is within the Court’s discretion, Shook v.

Bd. of County Commissioners, 543 F.3d 597, 608 (10th Cir. 2008), but this discretion is “bounded

by the relevant provisions of [Civil Rule 23].” Gulf Oil Co. v. Bernard 452 U.S. 89, 100 (1981).

See Vallario v. Vandehy, 554 F.2d 1259, 1264 (10th Cir. 2009) (“[t]he abuse of discretion

standard, while forgiving, is not without teeth … some boundaries exist”). “Moreover, we have

required district courts, in making a class certification ruling, to conduct a ‘rigorous analysis’ of

Rule 23’s requirements” and to “ensure that the requirements … are met.” Vallario, supra, 554

F.3d at 1265, 1267. “The ‘rigorous analysis’ requirement is critical,” Pipefitters Local 636

2 See, e.g., P16 (Ft. Worth, Texas), P21, P23 (Westfield San Francisco Center), P36 (Sunvalley Shopping Center),
P64 (Dartmouth Mall), P74 (Patriot Place), P88-P89 (South Shore), P93 (Hillsdale Mall), P98-P99 (Anaheim
Garden Walk), P103 (Westminter Mall).
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Insurance Fund v. Blue Cross Blue Shield of Michigan, No. 09-2607, 2011 U.S. App. LEXIS

16624, at *24 (6th Cir. 2011), because it safeguards “the important due process concerns of both

plaintiffs and defendants inherent in the certification decision.” Madison v. Chalmette Refining,

LLC, 637 F.3d 551, 554 (5th Cir. 2011).

“The party seeking class certification bears the burden of proving that Rule 23’s

requirements are satisfied.” DG v. DeVaughn, 594 F.3d 1188, 1194 (10th Cir. 2010). “Rule 23

does not set forth a mere pleading standard;” instead, “[a] party seeking class certification must

affirmatively demonstrate his compliance with the Rule – that is, he must be prepared to prove

that there are in fact sufficiently numerous parties, common questions of law or fact, etc….

‘[A]ctual, not presumed, conformance with Rule 23(a) remains … indispensable.’” Wal-Mart

Stores, Inc. v. Dukes, –U.S.–, 180 L.Ed.2d 374, 390 (2011), quoting General Telephone Co. of

the Southwest v. Falcon, 457 U.S. 147, 161 (1982). See J.B. ex rel. Hart v. Valdez, 186 F.3d

1280, 1287 (10th Cir. 1999) (courts may not “blindly rely on conclusory allegations which parrot

Rule 23 requirements.”)

A. Plaintiffs have not carried their burden of proving that they meet the
requirements of Civil Rule 23(a).

1. Numerosity

Plaintiffs have presented no evidence regarding the size of the class, and CCDC concedes

it has no idea how many of its members sought to shop at Hollister. (See Reiskin Dep., at 124-

26.)3 Instead, plaintiffs argue that, because there are 249 Hollister stores, “there is no question

that – as a common sense matter” joinder is impracticable. (Plaintiffs’ Motion, at 6.) But

“common sense” cannot ascertain the number of persons using wheelchairs who live in the

vicinity of a Hollister store with a porch (as opposed to a store with no steps), who wish to shop

3 All evidentiary materials cited herein are attached to the Declaration of Mark A. Knueve, filed contemporaneously
herewith and incorporated herein by reference.
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at the store, and who are deterred by the steps. Even if the Court could assume, without any

evidence, that persons who use wheelchairs live within shopping distance of every such Hollister

store nationwide, it could not further assume that they are interested in shopping at Hollister.

None of the named plaintiffs presented by CCDC had any interest in shopping at Hollister but

went to certain stores at its request to “test” accessibility. Plaintiffs have not shown that the

numerosity requirement is satisfied.

2. Commonality

Plaintiffs must also prove that “there are questions of law or fact common to the class.”

Civil Rule 23(a)(2). Until recently, courts treated this requirement as “fairly easily met.”

Nicodemus, supra, 204 F.R.D. at 489. See, e.g., Colorado Cross-Disability Coalition v. Taco

Bell Corp., 184 F.R.D. 354, 359-360 (D. Colo. 1999) (commonality is established “so long as the

claims of the plaintiffs and other class members are based on the same legal remedial theory”).

The legal landscape changed dramatically this year when the Supreme Court held that merely

identifying a common contention is insufficient:

[The] common contention … must be of such a nature that it is
capable of class-wide resolution – which means that determination
of its truth or falsity will resolve an issue that is central to the
validity of each one of the claims in one stroke. “What matters to
class certification… is not the raising of common questions – even
in droves – but rather the capacity of a classwide proceeding to
generate common answers apt to drive the resolution of the
litigation.”

Wal-Mart Stores, Inc. v. Dukes, 180 L.Ed.2d at 389-390 (original emphasis; citation omitted).

Plaintiffs argue that commonality is “unquestionably established” here because all

Hollister stores purportedly have an “identical architectural barrier.” (Plaintiffs’ Motion, at 7.)

However, this Court considered several non-uniform factors at the two Colorado stores in its

earlier Order, including whether merchandise was displayed for sale on the porch-like structure,
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whether shutters at the level entry doors were open or closed, whether buttons used to activate

them were readily visible, and whether signs indicated their location. (Order, supra, ECF No.

109, at 9-10.) The Statement of Interest filed by the United States similarly relied upon the

“decorations” at the porch entry doors to argue that they were used by a majority of customers

and thus violated ADA regulations. (Id., at 7-8.)

Plaintiffs’ photographic exhibits show that the entry door decorations are different at

different Hollister stores, and that the visibility of the automatic door buttons depends upon their

location and finish and the lighting conditions. A finding of an ADA violation at one store

would not answer the question of whether an ADA violation exists at all other stores. See

Castaneda v. Burger King Corp., 264 F.R.D. 557 (N.D. Calif. 2009), holding that plaintiffs

failed to meet the commonality requirement with respect to ADA claims against 92 restaurants,

despite “a set of standard plans and specifications,” because “each location has unique facilities”

and “it would be necessary to have 92 trials within a trial.” 264 F.R.D. at 568-69. The Court

instead certified ten separate classes for the ten restaurants actually patronized by the named

plaintiffs. 264 F.R.D. at 560.

Here, the commonality requirement would allow, at most, certification of a class of

persons with claims against the two Colorado Hollister stores that the named plaintiffs allegedly

visited. Plaintiffs’ motion for class certification of claims against all Hollister stores nationwide

should be denied.

3. Typicality

A class action cannot be certified unless “the claims or defenses of the representative

parties are typical of the claims or defenses of the class.” Civil Rule 23(a)(3). “Typicality

cannot be satisfied when a named plaintiff who proved his own claim would not necessarily have
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proved anybody else’s claim.” Sprague v. General Motors Corp., 133 F.3d 388, 399 (6th Cir.

1998), cert. denied, 524 U.S. 923 (1998). “[T]he premise of the typicality requirement is simply

stated: as goes the claim of the named plaintiff, so go the claims of the class.” Nicodemus,

supra, 204 F.R.D. at 490. See Castaneda, supra, 264 F.R.D. at 571 (certification of a class

asserting claims against 92 restaurants with “standard plans” but “different access barriers”

denied for lack of typicality).

Plaintiffs’ own photographs (supra) show that Hollister stores differ in the display of

merchandise, the position of shutters, signage, and the location and visibility of automatic door

buttons. Findings as to one store would not prove the claims of class members who patronized

different stores with different decorations, shutters, buttons, and signage.

CCDC’s claims are also atypical because the putative class consists of actual customers

who encountered steps at a Hollister store and who intend to return to that store if the steps are

removed. CCDC is an organization, not a frustrated shopper, and it derives revenue from legal

fees in ADA litigation such as this lawsuit. See Reiskin Dep., at 120, Exhibit 30 at P398

(showing earned income of over $274,000 for CCDC in 2010), and Exhibit 26 at P316

(describing CCDC’s earned income as “legal fees for suits filed regarding ADA compliance”).

The two individual plaintiffs are also atypical. Neither Ms. Hansen nor Ms. Farrar had

ever shopped at a Hollister store until they learned that CCDC was investigating Hollister; they

are testers whose patronage of Hollister stores depends upon their ideological goals rather than a

desire to purchase Hollister clothing. (See Hansen Dep., at 25, 27-29, 31, 34-35, 97-98, 104;

Farrar Dep., at 46, 48-49, 63, 65, 76-77, 81, 82, 120.)4 Testers who assert claims under Title III

of the ADA “have met animosity in federal courts throughout the nation,” and “relief has been

4 Ms. Farrar became a named plaintiff just a few months ago, after named plaintiff Josh Stapen decided that he was
no longer interested in participating in the case. Like Mses. Hansen and Farrar, Mr. Stapen went to a Hollister store
to “test” its accessibility at the behest of a member of CCDC. (See Stapen Dep., at 7-13, 56.)
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denied by [t]he vast majority of courts that have dealt with the issue.” Johnson, Note: Testers

Standing Up for Title III of the ADA, 59 Case W. Res. L. Rev. 683, 697 (2009). “District courts

have become extremely skeptical of tester lawsuits [under Title III], calling them a ‘cottage

industry’ driven by attorneys fees….” (Id.) See National Alliance for Accessibility, Inc. v.

Waffle House, Inc., No. 5:10-cv-375, 2011 U.S. Dist. LEXIS 69815, *7-*8 (E.D. N.C. 2011),

where the Court “[a]greed with the weight of authority that tester standing is not available under

Title III of the ADA”:

[Plaintiff] files these lawsuits as an advocate for other disabled
individuals…. But regardless of the righteousness of her cause,
she cannot use her status as a tester [to obtain relief she could not
otherwise obtain]…. The future injury must be specific to
[plaintiff], not to disabled individuals generally.

See also Harris v. Stonecrest Core Automotive Center, 472 F.Supp.2d 1208, 1219 (S.D. Cal.

2007) (“[t]his Court is unable to find any authority showing that Title III of the ADA was

intended to create such broad rights against individual local businesses by private parties who are

not bona fide patrons, and are not likely to be bona fide patrons in the future”); Norkunas v. Park

Road Shopping Center, Inc., 777 F.Supp.2d 998, 1005 (W.D. N.C. 2011); Judy v. Pingue, 2009

U.S. Dist. LEXIS 109990, at *12-*13 (S.D. Ohio 2009) (distinguishing Tandy v. City of Wichita,

380 F.3d 1277 (10th Cir. 2004), where a tester-plaintiff sought relief under Title II of the ADA).

4. Adequacy of representation

There are two explicit requirements for class representatives: (1) they must be “members”

of the class, and (2) they must adequately protect the interests of absent class members. Civ. R.

23(a)(4). “[The] requirement of adequate representation must be stringently applied because

members of the class are bound… even though they may not be actually aware of the

proceedings.” Albertson’s, Inc. v. Amalgamated Sugar Co., 503 F.2d 459, 463 (10th Cir. 1974),
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quoted in Metzger v. American Fidelity Assurance Co., 249 F.R.D. 375, 377 (W.D. Okl. 2007).

“This prerequisite is essential to due process.” American Medical Systems, supra, 75 F.3d at

1083. Plaintiffs propose that CCDC, Anita Hansen, and Julie Farrrar be the class representatives

in this case. (Plaintiffs’ Motion, at 13.)

a. CCDC

CCDC is not a “member” of the class it seeks to represent. It is a Colorado non-profit

corporation, and plaintiffs have limited the class to “people… who use wheelchairs for

mobility.” (Fifth Amended Complaint, supra, at paragraph 12.) CCDC thus cannot serve as

class representative. See General Telephone Co. of the Southwest v. Falcon, 457 U.S. 147, 156

(1982) (“[w]e have repeatedly held that a class representative must be part of the class”);

Metzger v. American Fidelity Assurance Co., 249 F.R.D. 375, 377 (W.D. Okl. 2007) (“[a] class

action may not be maintained by a putative representative who is not a member of the class”),

quoting Monarch Asphalt Sales Co. v. Wilshire Oil Co. of Texas, 511 F.2d 1073, 1077 (10th Cir.

1975). See also Drywall Tapers and Pointers of Greater New York, v. Local 530 of Operative

Plasterers and Cement Masons International, 91 F.R.D. 126, 217-18 (E.D. N.Y. 1981) (“the

Rule is specific in requiring that the representative be a ‘member’ of the class, and it would be

inappropriate for this court to stray beyond the plain wording.”)5

Plaintiffs have also failed to establish that CCDC shares sufficient interests with absent

class members to adequately protect their interests. CCDC is not a frustrated shopper; it is

plaintiffs’ attorney, and, as discussed supra, it derives substantial revenue from the legal fees it

5 Plaintiffs cite two decisions to support their contention that CCDC can serve as class representative. (Plaintiffs’
Motion, at 10.) However, the issue was neither raised nor discussed in Civic Association of the Deaf of New York
City, Inc. v. Giulani, 915 F.Supp. 622 (S.D. N.Y. 1996), and in Eastern Paralyzed Veterans Association v. Veterans
Administration, 762 F.Supp. 539, 547 (S.D. N.Y. 1991), the Court simply stated that it “sees no reason” that an
association cannot represent a class of its members, with no discussion of contrary case law authority or the explicit
language of Rule 23(a.).
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collects in cases like this.

Most courts have refused to allow attorneys to assume
simultaneously the roles of named plaintiff and class counsel,
finding that counsel’s interest in the litigation’s generation of fees
presents an insurmountable conflict of interest. Certification . . . is
usually denied on the basis of inadequate representation.

Newberg on Class Actions (4th Ed.), at 79-80. “Is such a lawsuit really a lawyer’s lawsuit

without an independent plaintiff?” (Id., at 520). See, e.g., Lowenschuss v. Bluhdorn, 613 F.2d

18 (2d Cir. 1980) (an attorney for a class is not an adequate class representative); Fechter v.

HMW Industries, Inc., 117 F.R.D. 362 (E.D. Pa. 1987); Seiden v. Nicholson, 69 F.R.D. 681

(N.D. Ill. 1976); Holland v. Goodyear Tire & Rubber Co., 75 F.R.D. 743 (N.D. Ohio 1975).

CCDC’s interest in publicity and legal fees differs from the interests of class members who

prefer a speedy resolution of their claims against specific stores they actually wish to patronize.

CCDC’s status as a corporation also renders it an improper class representative under

Rule 23(a)(4). “[A] corporation … is inadequate to represent the interests of individual class

members.” In re LILCO Securities Litigation, 111 F.R.D. 663, 673 (E.D.N.Y. 1986). “By its

very nature, a corporation’s ownership, decision-making processes, and motivations are vastly

different than those of individuals.” (Id.)

Accordingly, CCDC does not meet either requirement of Rule 23(a)(4): it is not a

member of the proposed class, and it does not share sufficient interests with absent class

members.

b. Anita Hansen

Plaintiff Anita Hansen is not a proper class representative for three reasons. First, Ms.

Hansen is subject to a unique defense that would not apply to absent class members. Injunctive

relief cannot be granted unless plaintiffs establish a “real or immediate threat that the plaintiff
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will be wronged again.” City of Los Angeles v. Lyons, 461 U.S. 95, 111 (1983). A plaintiff’s

“profession of an ‘intent’ to return… is simply not enough. Such ‘some day’ intentions –

without any description of concrete plans, indeed any specification of when the some day will be

– do not support a finding of ‘actual or imminent injury.’” Lujan v. Defenders of Wildlife, 504

U.S. 555, 564 (1992). “In the ADA context, a plaintiff must establish a likelihood of returning

to the defendant’s business.” Judy v. Pingue, No. 2:08-cv-859, 2009 U.S. App. LEXIS 109990,

at *6 (S.D. Ohio 2009). Camarillo v. Carrols Corp., 518 F.3d 153, 158 (2d Cir. 2008), and See

Access 4 All, Inc. v. Thirty East 30th Street, LLC, 2006 U.S. Dist. LEXIS 96742, at *10 (S.D.

N.Y. 2006) (“plaintiffs do not have standing to seek injunctive relief … when they fail to

demonstrate a plausible intent … to return to the place where they previously encountered an

ADA violation…. In order to be ‘plausible,’ the intent to return must be demonstrated with

reasonable specificity; speculative ‘some day’ intentions to return are insufficient.”)

In determining whether an ADA plaintiff has demonstrated a plausible intent to return,

courts have emphasized “the past frequency of her visits,” Camarillo v. Carrols Corp., 518 F.3d

153, 158 (2d Cir. 2008), and “the proximity of the place of public accommodation to plaintiff’s

residence,” Access 4 All, supra, at *23. See also American Patriots Advocating for Disabled

Rights, Inc. v. Budget Suites of America, No. 2:09-cv-01528, 2011 U.S. Dist. LEXIS 33954 (D.

Nev. 2011). “As the distance between a plaintiff’s residence and [defendant’s store] increases,

the likelihood of future harm decreases.” Judy v. Arcade, L.P., No. RDB-10-607, 2011 U.S.

Dist. LEXIS 9855, at *8 (D. Md. 2011). See also National Association for Accessibility, Inc. v.

Rite Aid of North Carolina, Inc., No. 1:10CV932, 2011 U.S. Dist. LEXIS 109609, at *12 (M.D.

N.C. 2011); Judy v. Pingue, supra, at *6.

Ms. Hansen’s speculative “some day” intention to return to the two Hollister stores she
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visited is insufficient. It is also implausible; she had never gone to a Hollister store until she

learned about CCDC’s investigation, she has made only one purchase at Hollister in her life, and

she did so only to evaluate its accessibility for litigation purposes; she is not interested in the

“kind of clothes” Hollister sells. (Hansen Dep., at 23, 27-29, 31.) When Ms. Hansen

encountered a Hollister store that had no steps, she “didn’t take the time” to enter. (Id., at 34-

35.) She testified that she might shop at Hollister when her grandsons get older but conceded

that she does not “have any current intention to return to a Hollister store for any reason” and

admitted that there has been no specific occasion when she was deterred from shopping at a

Hollister store. (Id., at 97-98, 104-105.) Accordingly, Ms. Hansen’s individual claims are

subject to a unique defense at trial that she lacks a cognizable prospective injury and cannot

obtain injunctive relief.

Second, Ms. Hansen is subject to unique credibility problems that other class members

would not face. Ms. Hansen claimed in her declaration that she was deterred from entering a

Hollister store in Texas by the presence of steps, but now admits that the store has no steps and

that she had no intention of entering it for reasons unrelated to accessibility. (Id., at 35, 70.)

Third, Ms. Hansen is subject to the unique defense that she is a tester, not an actual

customer. Ms. Hansen never entered a Hollister store until she learned about this litigation. (Id.,

at 23, 31.) She went to the Hollister store at Orchard Town Center specifically because it had

steps (id., at 27-28, 39) – even though there was a Hollister store without any steps at a different

shopping center, Cherry Creek Mall, that was closer to her residence. (Id., at 16, 18.) This was

the first (and only) time in her life that she went to the Orchard Town Center, while she had

shopped at the Cherry Creek Mall “a lot.” (Id., at 22-23.) She called CCDC immediately to

report her visit. (Id., at 83.) Similarly, the Hollister store at the Park Meadows Mall where she
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returned the sweater is at least as far away as the Hollister store at the Cherry Creek Mall, and

she rarely goes to the Park Meadows Mall. (Id., at 16, 18, 22-23.) Ms. Hansen testified that she

intends to return to Hollister stores “to test whether accessibility barriers still exist.” (Id., at 74.)

As discussed supra, most courts have held that testers cannot obtain injunctive relief

under Title III of the ADA, but it does not matter whether Ms. Hansen would ultimately succeed.

She is an inadequate class representative because class members who are actual Hollister

customers will not face that defense and have no interest in the issue.

c. Julie Farrar

Like Ms. Hansen, and unlike the absent class members, Ms. Farrar is not an actual

customer who wants to shop at Hollister but is deterred by the presence of steps. Ms. Farrar is a

former employee and a donor of CCDC who was asked to participate as a named plaintiff after

Josh Stapen decided he no longer wanted to be part of the suit.6 (Id., at 12, 24, 63, 65.) She has

never attempted to enter a Hollister store, for political reasons, and she refuses to shop at

Hollister stores even if they have no steps. (Id., at 54, 59, 76-77, 82, 120.) Indeed, she has never

shopped at the Hollister store close to her residence, at the Cherry Creek Mall, which has no

steps. (Id., at 46, 48.) Ms. Farrar is uniquely subject to the defense that she would not return to

either of the stores she complains about even if the steps at those stores were removed. (Id., at

76-77, 81, 82, 120.) She is also subject to the defense that, like Ms. Hansen, she is a tester and

cannot obtain relief under Title III of the ADA.

Ms. Farrar would also be subject to unique credibility challenges. She has been arrested

approximately twelve times, and although many of the arrests were related to her advocacy for

disability rights, she was also convicted of criminal child neglect unrelated to her political

6 The fact that Mr. Stapen withdrew as a class representative simply because he did not feel like participating any
longer demonstrates the necessity of scrupulously reviewing adequacy of representation. Mr. Stapen may have been
less inclined to withdraw had he actually been interested in shopping at Hollister stores.
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activism. (Id., at 28-29, 89.) Moreover, she represented in her declaration that her daughter

“likes to shop” at Hollister stores, but she conceded at deposition that her daughter has never

been in a Hollister store and did not like the Hollister sweater she purchased for her. (Id., at 75.)

Ms. Farrar swore in her declaration that “I intend to and will shop at Defendants’ other Hollister

stores in the Denver metropolitan area and elsewhere when I travel if Defendants remedy the

accessibility barriers,” but she testified at deposition that she has never shopped at nearby

Hollister stores in the Denver area that have no steps, and that she will not shop at Hollister

unless all steps are removed from all Hollister stores nationwide. (Id., at 78.)

In short, absent class members who actually intend to shop at Hollister stores would not

be adequately represented by any of the three proposed class representatives.

B. Plaintiffs have not carried their burden of proving that they meet the
requirements of Civil Rule 23(b)(2).

Plaintiffs have moved for class certification pursuant to Civil Rule 23(b)(2), which

provides that an action that meets the four requirements of Rule 23(a) may be certified if:

the party opposing the class has acted on grounds that apply
generally to the class, so that final injunctive relief is appropriate
respecting the class as a whole. . .

Rule 23(b)(2) thus “imposes two independent, but related requirements” for class certification:

First, plaintiffs must demonstrate defendants’ actions or inactions
are “based on grounds generally applicable to all class members.”
Second, plaintiffs must also establish the injunctive relief they
have requested is “appropriate for the class as a whole.”

DG v. DeVaughn, 594 F.3d 1188, 1199 (10th Cir. 2010), quoting Shook supra, 543 F.3d 604.

This “requires that class members’ injuries are ‘sufficiently similar’ that they can be remedied in

a single injunction without differentiating between class members.” 594 F.3d at 1200.

Plaintiffs contend that this is a “civil rights case” and thus “a prime example” of a Rule
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23(b)(2) class. (Plaintiffs’ Motion, supra, at 11.) But see Vallario, supra, 554 F.3d at 1269 (“No

doubt exists that Rule 23(b)(2) was intended, in large part, to enable civil rights class actions….

But the simple fact that [plaintiffs] bring such a suit does not establish that they have satisfied the

provisions of Rule 23.”) Indeed, plaintiffs’ photographs showing the differences between

Hollister stores belie their claim that certification is appropriate under Civil Rule 23(b)(2).

“Ultimately, if equitable relief is not uniformly applicable to the class, and thus time-consuming

inquiry into individual circumstances is required, little is gained from the case proceeding as a

class action.” Vallario, supra, 554 F. 3d at 1267. “[T]he class members’ injuries must be

sufficiently similar that they can be addressed in a single injunction that need not differentiate

between class members.” Shook, supra, 543 F. 3d at 604. “And individual issues cannot be

avoided simply by formulating an injunction at a stratospheric level of obstruction. . . .” Id.

Plaintiffs cite Taco Bell, supra, for the proposition that “[a] class action in which all

members of the class complain of the identical architectural barrier necessarily involves acts that

are generally applicable to the class” for purposes of Civil Rule 23(b)(2). But that Court

certified claims against restaurants that each had narrower queue lines than allowed by the ADA.

184 F.R.D. at 355, 360. Where the architectural barriers were not identical, in Castaneda, supra,

264 F.R.D. at 566, 568-69, the Court refused to certify a single class: “[A]ny ordered injunctive

relief will primarily need to be tailored store-by-store. There can be no ‘generally applicable’

relief [under Civil Rule 23(b)(2)] in this case.”

Plaintiffs’ claims depend upon factors that vary by store, and relief cannot be granted in a

single injunction without differentiating between the stores. Accordingly, plaintiffs have not

established that the requirements of Civil Rule 23(b)(2) are satisfied.
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CONCLUSION

Plaintiffs have not demonstrated that they meet the requirements of Rule 23(a) or that

certification is proper under Rule 23(b)(2). Plaintiffs’ motion for class certification should be

denied.
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