
  
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

Case No.  10-cv-03135-RPM-MJW 

TIMOTHY P. FOX, 
JON JAIME LEWIS, 
JULIE REISKIN, and 
COLORADO CROSS-DISABILITY COALITION, Colorado non-profit corporation 

Plaintiff, 

v. 

MORREALE HOTELS, LLC, a Colorado Limited Liability Company, and SKETCH 
RESTAURANT, LLC d/b/a EL DIABLO, a Colorado Limited Liability Company, 

Defendant. 

DEFENDANTS’ MEMORANDUM IN OPPOSITION TO PLAINTIFFS’ MOTION FOR 
ENTRY OF A PERMANENT INJUNCTION 

 
 Defendants Morreale Hotels, LLC and Sketch Restaurant, LLC d/b/a El Diablo (jointly 

“defendants”), through their undersigned counsel, respectfully submit this Memorandum in 

opposition to the Motion For Entry Of A Permanent Injunction (the “Motion”), filed on behalf of 

plaintiffs Timothy Fox (“Fox”), Jon Jaime Lewis (“Lewis”), Julie Reiskin (“Reiskin”), and 

Colorado Cross-Disability Coalition (“CCDC”) (collectively, “plaintiffs”). 

I. SUMMARY OF DEFENDANTS’ POSITION 

 Plaintiffs’ request for injunctive relief should be denied for two separate and distinct 

reasons.  First, the Order On Cross Motions For Partial Summary Judgment, Doc. No. 132 (the 

“Order”), which the Motion seeks to enforce, contains two material errors of law, and 

accordingly should be set aside.  The Order (1) improperly holds that two general regulatory 
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provisions, 28 C.F.R. §36.406(a) and ADAAG Sections 4.1.6(1)(b),1 govern the raised dining 

areas at issue in this case when the Justice Department expressly intended for ADAAG Section 

5.4, a design guideline that specifically addresses raised dining areas in the alteration of 

restaurants, to control; and (2) concludes, in error, that Department of Justice regulations issued 

on September 15, 2011, after defendants completed their alterations and opened for business, 

clarify the applicable 1991 regulation. 

 Second, even if this Court were to decline to withdraw its Order, the Court should deny 

injunctive relief because plaintiffs have not demonstrated, and cannot demonstrate, that 

defendants’ raised dining areas have irreparably harmed them given that defendants provide a 

fully accessible and equivalent dining experience which complies fully with the requirements of 

the controlling legal standard.  Moreover, an injunction would create a fundamentally unfair 

hardship on defendants and would undermine the public interest.  For these reasons, which are 

set forth more fully below, the Court should deny plaintiffs’ Motion. 

II. RELEVANT BACKGROUND FACTS 

A. The Alterations To El Diablo Restaurant 

1. El Diablo restaurant (“El Diablo”), which is the subject of the Order and of 

plaintiffs’ instant Motion, is a Mexican restaurant located in the historic First Avenue Hotel 

building.  Declaration of Jesse Morreale, dated November 23, 2011 (“Morreale Dec.”), attached 

hereto as Ex. A-1, ¶2.  The First Avenue Hotel was constructed in the early 1900s and is a 

registered historic landmark.  Id. ¶4.  However, in the decades before Morreale Hotels purchased 

                                                 
1 The Order actually relied on 38 C.F.R. § 36.406(a)(1) and ADAAG Section 4.1.6(b).  Doc. No. 132 at 2.  Neither 
of these citations is correct, as neither subsection 38 C.F.R. § 36.406(a)(1) (as opposed to 38 C.F.R. § 36.405(a)) nor 
ADAAG Section 4.1.6(b) (as opposed to ADAAG Section 4.1.6(1)(b)) exists. 
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the building it had become abandoned and blighted the section of Broadway on which it was 

located.  Id.  Morreale Hotels purchased the Frist Avenue Hotel building in July 2008, with the 

intention of redeveloping the property to remove the blight and add thriving businesses to the 

neighborhood.  Id. ¶5. 

2. In 2009, Morreale Hotels began the alterations to the street-level space of the First 

Avenue Hotel building in which El Diablo is now located.  Id. ¶8.  Morreale Hotels hired the 

architectural firm, Studiotrope Design Collective (“Studiotrope”), to design the restaurant’s 

interior.  Id. ¶6.  Studiotrope prepared the design which included the raised dining areas that are 

the subject of the instant Motion.  Id. 

3. The City of Denver, including The Denver Office of Disability Rights, reviewed 

and approved Studiotrope’s design.  Id. ¶7.  The only issue about the design that Studiotrope or 

the City communicated to Morreale Hotels’ principal, Jesse Morreale (“Morreale”), was that the 

raised dining areas as originally designed occupied too much floor space.  Id.  Studiotrope re-

designed the raised dining areas to reduce their size to comply with the City’s request.  Id.  The 

City provided all required approvals for construction and occupancy of El Diablo.  Id. 

4. Plaintiffs do not dispute that the renovations to El Diablo were “alterations” as 

that term is used and/or defined in the Americans with Disabilities Act (ADA), the ADA’s 

implementing regulations, and the ADA Accessibility Guidelines (ADAAG). See Scheduling 

Order, Doc. No. 20, at 2–3. 

5. El Diablo opened for business on August 20, 2010.  Morreale Dec. ¶9.  Since 

opening, El Diablo has succeeded in adding life to the formerly blighted section of Broadway.  

Id.  El Diablo also has materially boosted the local economy in a difficult economic 
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environment.  Id.  Since opening on August 20, 2010, El Diablo has employed between 50 and 

100 employees at any given time, including cooks, servers, hosts, bartenders, and bussers.  

Id. ¶10. 

B. El Diablo’s Accessible Dining 

6. El Diablo offers both interior and outdoor dining.  Morreale Dec. ¶11.  The vast 

majority of El Diablo’s interior dining area is at street level and accessible to customers who use a 

wheelchair.  Id.  In fact, plaintiffs have voluntarily dismissed all allegations related to the interior 

of El Diablo except for those related to the raised dining areas.  Doc. No. 134.  The raised dining 

areas that are the subject of plaintiffs’ Motion comprise only a small portion of the restaurant’s 

interior space, approximately 840 square feet out of a total of 3,390 square feet.  Morreale Dec. 

¶11.  The entire outdoor patio area is accessible to customers who use a wheelchair.  Id. ¶16.  

Plaintiffs also have voluntarily dismissed all of their allegations concerning El Diablo’s outdoor 

patio area.  Doc. No. 134. 

7. The interior dining area of El Diablo is a single integrated space.  Morreale Dec. 

¶¶11–12.  The dining experience in the street-level and raised dining areas is the same.  Id. ¶12.  

The menu is the same; the food and beverages are the same; the services are the same; the wait 

staff is the same; the décor is the same; and the auditory, visual, and kinesthetic experience is the 

same.  Id. 

8. The street-level space, like all areas of El Diablo, is open to the general public and 

is used by all patrons of El Diablo, whether non-disabled or disabled.  Id. ¶13.  El Diablo’s staff 

routinely seats both wheelchair users and non-wheelchair users at tables in this street-level space.  
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Id.  There is absolutely no restriction on use of this street-level space, or any other portion of 

El Diablo, to individuals with disabilities.  Id. 

9. All of the tables in the restaurant, including those in the street-level dining area, 

are movable and can be easily rearranged upon request to accommodate a party of almost any 

size, including a group with one or more wheelchair users.  Id. ¶14.  All of the chairs in the 

restaurant are movable and can be easily rearranged.  Id.  El Diablo’s staff frequently moves the 

tables and chairs in the restaurant, for example, to accommodate parties of different sizes, to 

handle catered and other events, and when cleaning the restaurant throughout the day, at closing, 

and before opening.  Id.  All tables and chairs can be quickly rearranged, if ever necessary, to 

accommodate wheelchair users.  See id. 

10. All of the tables in the restaurant, including those in the street-level dining area, 

are between 28 and 30 inches in height above the finished floor to the table top.  Id. ¶15.  On 

numerous occasions, customers who use wheelchairs, including plaintiff Jon Jaime Lewis 

(Deposition of Jon Jaime Lewis (“Lewis Dep.”), attached hereto as Exhibit A-2, 104:8–11), have 

dined at these tables without any problem.2  Morreale Dec. ¶15. 

11. Defendants have never received a complaint from any customer, including Lewis 

(Lewis Dep. 108:8–10, 116:14–20), that the movable tables in the street-level dining area cannot 

be used by a customer in a wheelchair to have a satisfactory dining experience.3  Morreale Dec. 

                                                 
2 Lewis testified that the table at which he dined at El Diablo was too low for him personally, but he adjusted his 
wheelchair and was able to eat comfortably.  Lewis Dep., Ex. A-2, 104:8–106:22.  Notably, if the minimum height 
requirement of 28 inches contained in ADAAG Section 4.32.2 did apply to movable tables, the table at which Lewis 
dined satisfies that requirement notwithstanding Lewis’ assertion that the table was too low. 
3 Plaintiffs never alleged in any of their four complaints in this case that El Diablo’s movable tables are inaccessible.  
See Doc. Nos. 1, 10, 47-1, and 126.  As an afterthought, plaintiffs asserted in interrogatory responses that these 
movable tables do not comply with the ADAAG’s knee space requirements.  However, the District of Colorado 
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¶15.  Nor has CCDC received a complaint from anyone, other than the plaintiffs, that El Diablo’s 

tables in the street-level dining area could not be used comfortably by a customer in a 

wheelchair.  See Lewis Dep. 84:25–85:12, 125:11–18.4 

C. Plaintiffs Visited El Diablo For The Purpose Of Suing Defendants 

12. Plaintiff Timothy P. Fox has never eaten at El Diablo.  See Deposition of Timothy 

P. Fox (“Fox Dep.”), attached hereto as Ex. A-3, 66:4-6, 70:4-6.  His single visit to El Diablo, on 

September 3, 2010, was an inspection intended to identify purported public access violations.  

See id. 66:4-6, 68:7-15.  When Fox visited El Diablo, he had no problem entering the restaurant.  

See id. 66:4-6, 68:7-15.  Upon his arrival, the host greeted Fox politely.  Id. 69:5-16.  Fox 

noticed the raised dining areas and then rolled through the restaurant to take a closer look at the 

seating arrangements, which he had no problem doing.  Id. 69:17-25, 70:9-12, 70:21-25.  Fox 

saw the movable tables in the street-level dining area, but he did not ask to be seated there.  Id. 

71:7-18.  Fox returned to the host and told him that he was disappointed by the raised dining 

area.  Id. 70:1-2.  Fox made no complaint about the movable tables.  See id. 69:20–70:6.  The 

host asked if Fox wanted to eat at El Diablo, and Fox said, “No.”  Id. 70:3-5.  The host — who 

was polite during Fox’s interaction with him — gave Fox the business card of the restaurant’s 

                                                                                                                                                             
already has held that the ADAAG does not apply to movable furniture.  See Colorado-Cross Disability Coalition v. 
Too (Delaware), Inc., 344 F. Supp. 2d 707, 712–13 (D. Colo. 2004) (Babcock, J.).  Furthermore, the knee space 
requirement, about which no one has ever complained, can easily be satisfied by sliding two movable tables 
together.  See Declaration of Jesse Morreale dated 9/26/11, Doc. No. 124, ¶7. 
4 Fox testified that a host at El Diablo told him “other people in wheelchairs had complained” about the elevated 
dining areas.  Fox. Dep., Ex. A-3, 69:17–70:6, 81:6–23, 82:3–6, 82:19–83:7.  The alleged statement by the host is 
inadmissible hearsay within hearsay, as it was not within the scope of the unnamed host’s agency.  Boren v. Sable, 
887 F.2d 1032, 1038 (10th Cir. 1989) (holding that statements were hearsay and did not fall under Fed. R. Evid. 
801(d)(2)(D)).  The alleged statement also is unreliable, as it lacks any detail whatsoever other than to state 
generally that an unknown number of people in wheelchairs, at an unknown time, complained about the raised 
dining areas.  Fox Dep. 81:24–83:7.   
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general manager, and then Fox left.  Id. 69:14-16, 70:4-6.  Fox has not attempted to dine at 

El Diablo since.  Id. 119:15-21. 

13. The other individual plaintiffs in this action — Lewis and Reiskin — each visited 

El Diablo on June 6, 2011, for the purpose of becoming plaintiffs in this case.  See Lewis Dep. 

77:13-78:3, 8; Deposition of Julie Reiskin (“Reiskin Dep.”), attached hereto as Ex. A-4, 127:24-

128:24.  Lewis and Reiskin admitted at their respective depositions that they never once entered 

El Diablo after its August 20, 2010 opening and before their one visit, even though they both had 

passed the restaurant frequently during that time period.  Lewis Dep. 80:13-22; Reiskin Dep. 

127:4-128:3.  Their separate visits on June 6, 2011, were no coincidence; that date was the 

erstwhile deadline for amending the pleadings in this case.  See Scheduling Order, Doc. No. 20, 

filed 4/20/11, at 7; Lewis Dep. 77:13-78:3, 80:13-22; Reiskin Dep. 125:20-126:8, 127:4-128:3. 

14. Both Lewis and Reiskin testified they had pleasant visits to the restaurant.  When 

Lewis visited El Diablo for lunch on June 6, 2011, with a co-worker, he had no problem entering 

the restaurant and was immediately greeted by a hostess, who was polite and asked whether the 

pair were there for lunch.  Lewis Dep. 80:20-22, 95:25–96:8, 98:2-5.  The hostess showed them 

to their table.  Id. 99:4-7.  Lewis had no problem rolling from the entrance of the restaurant to the 

table.  Id. 101:19-102:8.  When the pair arrived at the table, Lewis chose a seat facing a large 

window because he “prefer[s] light.”  Id. 100:6–13.  The hostess immediately and politely 

moved the table closer to the window, with help offered by Lewis’ co-worker, so that there was 

enough room for Lewis to face the window.  Id. 102:9-103:19.  A waiter — who was polite and 

friendly throughout Lewis’ meal — took Lewis’ and his co-worker’s food and drink orders from 

the same menu that everyone else uses.  Id. 107:1-8, 107:23-108:14, 116:1-7.  During his meal, 
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Lewis had no problem rolling from his table to the bathroom.  Id. 119:2-14.  Lewis had no 

problem enjoying a shrimp cocktail at the table.  Id. 108:25–109:3.  Neither he nor his friend 

complained to any El Diablo employee about their experience.  Id. 108:8–10, 116:14–20. 

15. Reiskin’s testimony also demonstrates she had a completely satisfactory dining 

experience at El Diablo; indeed, she testified that “the food is good and the staff are very 

pleasant and nice.”  Reiskin Dep. 171:16–19.  Reiskin had no problem entering the restaurant 

and was immediately greeted by a hostess, who was very friendly.  Id. 131:9-22, 132:14-18, 

133:13-19, 134:18–21.  Either the hostess asked Reiskin if she wanted to sit outside or Reiskin 

asked to be seated outside.  Id. 134:4-7.  After Reiskin was seated on the patio, a waiter took her 

drink order and gave her a menu.  Id. 145:19-146:7.  Reiskin ordered food from the same menu 

that all other customers use, and her waiter was polite throughout her meal.  Id. 146:8-21.  

Reiskin had no complaints about the table where she was seated.  Id. 147:21–148:2. 

D. The Court’s Order On The Parties’ Cross-Motions For Partial Summary Judgment 

16. The parties filed cross-motions for partial summary judgment concerning the 

raised dining areas at El Diablo.  See Doc. Nos. 48, 99.  On November 9, 2011, the Court issued 

an Order granting Plaintiff’s Motion For Partial Summary Judgment and denying Defendants’ 

Cross-Motion For Partial Summary Judgment.  Doc. No. 132. 

17. In its Order, this Court ruled that “defendants were required to comply with” 

ADAAG Section “4.1.6(b)” when they altered the space in which El Diablo is located.  Id. at 2.  

The Court then stated that “defendants deny this claim relying on an exception in the regulations, 

interpreting the phrase ‘to the maximum extent feasible’” contained in 28 C.F.R. §36.402(c).  Id. 

at 2–3.  The Court’s characterization of defendants’ position is incorrect.  Defendants did not cite 
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to, let alone rely upon, the exception in 28 C.F.R. §36.402(c) in Defendants’ Memorandum In 

Opposition To Plaintiff’s Motion For Partial Summary Judgment (Doc. No. 100), in Defendants’ 

Cross-Motion For Partial Summary Judgment (Doc. No. 99), or in Defendants’ Reply 

Memorandum In Support Of Their Cross-Motion For Partial Summary Judgment (Doc. No. 

122). 

18. This Court then stated that the Justice Department had “clarified” the meaning of 

ADAAG Section 5.4, the specific guideline in the 1991 Standards upon which defendants had 

relied in the briefing of the cross-motions, when the agency published revised ADA design 

standards (the “2010 Standards”) on September 15, 2010.  Section 5.4 of the 1991 Standards 

states that “[in] alterations, accessibility to raised or sunken dining areas . . . is not required.”  

ADAAG § 5.4.  The provision in the 2010 Standards addressing the same subject matter states, 

“[i]n alterations, accessibility to existing raised or sunken dining areas . . . is not required”  

(emphasis supplied.).  The Order does not point to any ambiguity in Section 5.4 that required 

clarification, nor to any indicia of the Justice Department’s intention to use the 2010 Standards to 

substantially narrow the 1991 Standards, rather than to establish a new rule.  Nonetheless, the 

Court relied on the purported clarification to conclude that defendants violated the ADA by 

including raised dining areas in the alterations of El Diablo despite ADAAG Section 5.4’s 

unambiguous language that accessibility is not required. 

III. ARGUMENT 

A. This Court Should Deny The Motion Because The Order Upon Which It is Based Is 
Erroneous And Should Be Withdrawn 

 Defendants respectfully request that this Court revisit and reverse the Court’s ruling that 

the raised dining areas in El Diablo violate the ADA because the Order is based on an erroneous 
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statement of defendants’ position in this case, is contrary to Tenth Circuit precedent, and, as a 

practical matter, is fundamentally unfair. 

 1. The Court Should Reverse the Order Because It Improperly Relied On 28 C.F.R.  
  §36.406(a)(1) and ADAAG Section 4.1.6(b).      
 
 As set forth above, contrary to the November 9, 2011 Order, defendants did not cite to, 

let alone rely upon, the exception in 28 C.F.R. §36.402(c) in any summary judgment brief 

submitted to this Court.  See Doc. No. 100; Doc. No. 99; Doc. No. 122.  Rather, in each of those 

pleadings, defendants relied on ADAAG Section 5.4.   

 The Justice Department has expressly stated that the specific language in ADAAG 

Section 5.4, not the general requirements in ADAAG Sections 4.1.6(1)(b) and 4.1.6(1)(a) (cited 

by the Court), controls the design of raised dining areas in alterations of a restaurant.  ADAAG 

§5.1.  More specifically, ADAAG Section 5.1, which is part of ADAAG Section 5, entitled 

“Restaurants and Cafeterias,” states as follows:  “Except as specified or modified in this section, 

restaurants and cafeterias shall comply with the requirements of section 4.”  ADAAG §5.1 

(emphasis supplied).  ADAAG Section 5.4, in turn, contains such a modification, stating, “[i]n 

alterations, accessibility to raised or sunken dining areas . . . areas is not required.”  ADAAG 

§5.4 (emphasis supplied).  The directive in ADAAG Section 5.1 could not be clearer:  Section 

5.4 alone governs compliance with ADAAG when considering accessibility to raised dining 

areas in the alteration of a restaurant.  Id.; see also United States v. Nat’l Amusements, Inc., 180 

F. Supp. 2d 251, 258 (D. Mass. 2001) (stating that “the specific provisions of ADAAG control 

over the general provisions”). 

 In light of the Justice Department’s express decision to except raised dining areas in the 
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alteration of a restaurant from the requirements of ADAAG Sections 4.1.6(1)(a) and 4.1.6(1)(b), 

this Court erred when it held that “defendants were required to comply with” ADAAG Sections 

4.1.6(1)(a) and 4.1.6(1)(b) when they altered the space in which El Diablo is located.  Doc. No. 

132 at 2.  More specifically, that holding contravenes the well-established rule of statutory 

construction that specific provisions of a statute or regulation control over the more general.  See, 

e.g., Long Island Care at Home, Ltd. v. Coke, 551 U.S. 158, 170 (2007) (holding that the more 

specific regulation controlled over a conflicting regulation, as “normally the specific governs the 

general”); Rosillo-Puga v. Holder, 580 F.3d 1147, 1160 (10th Cir. 2009) (following the 

“fundamental canon of statutory construction” in holding that the specific regulation controlled 

the conflicting general regulation); see also Stillman v. Teachers Ins. & Annuity Ass’n College 

Retirement Equities Fund, 343 F.3d 1311, 1316 (10th Cir. 2003) (“When two statutory 

provisions conflict in their operation, the provision more specific in application governs over the 

more general provision” (internal quotation omitted)). 

 The Order’s erroneous application of ADAAG Sections 4.1.6(1)(a) and 4.1.6(1)(b), rather 

than ADAAG Section 5.4, provides an insufficient grounds on which to issue an injunction 

concerning the raised seating areas in El Diablo.  The Court did not hold that defendants violated 

ADAAG Section 5.4, which governs the instant case.  No injunctive relief should issue, because 

defendants have not violated the applicable ADAAG provision.  See White v. Divine Investments, 

Inc., 2008 U.S. App. LEXIS 12221, at *3 (9th Cir. June 5, 2008) (stating that no discrimination 

has occurred absent a violation of ADAAG). 
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2. The Court Erred In Finding That The 2010 Standards “Clarified” The Standard  
 Applicable To This Case         
        

 ADAAG Section 5.4’s plain language could not be more clear:  “In alterations, 

accessibility to raised or sunken dining areas . . . is not required provided that the same services 

and decor are provided in an accessible space usable by the general public and are not restricted 

to use by people with disabilities.”  ADAAG §5.4.  This provision, by its plain terms, is not 

limited to “existing” raised dining areas.  Id.  Nevertheless, this Court held that the word 

“existing” should be read into the provision quoted above.  Order, Doc. No. 132, at 3.  This 

ruling fundamentally changed the meaning of ADAAG Section 5.4.  When defendants’ architect 

designed, and their general contractor constructed, the alterations to El Diablo in 2009, the 

specific, controlling standard contained in ADAAG Section 5.4 excepted all raised dining areas, 

existing or not, from the requirement to be made accessible.  More than one year after El Diablo 

opened, this Court narrowed ADAAG Section 5.4 to apply only to “existing” raised dining areas.  

Order, Doc. No. 132, at 3. 

 As support, the Court held, without providing any reasoning, that the 2010 Standards 

“clarified” the 1991 Standards because the Justice Department inserted the word “existing” into 

the 2010 Standards’ provision which addresses raised dining areas in alterations of a restaurant.  

Id.  The Court cited no ambiguity in ADAAG Section 5.4, no indicia of the Justice Department’s 

intention to clarify the prior rule, and no authority for its conclusion that the new standard was a 

“clarification” rather than a new rule.  See id.  The distinction is critical.  A “clarification” in 

certain circumstances can have retroactive effect — here potentially requiring destruction of an 

existing structure — whereas a new rule applies only prospectively.  See Pope v. Shalala, 998 
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F.2d 473, 483 (7th Cir. 1993).  This Court should not rely upon its conclusion that the 2010 

Standards “clarified” ADAAG Section 5.4 to enter an injunction not only because retroactively 

imposing this new interpretation on defendants would be highly inequitable, but also because the 

Court’s conclusion is directly contrary to well-established Tenth Circuit precedent. 

 As an initial matter, a court must “presume an amendment does not apply retroactively 

absent an indication of contrary intent by Congress.”  Dobbs v. Anthem Blue Cross & Blue 

Shield, 600 F.3d 1275, 1282 (10th Cir. 2010) (emphasis added) (citing Landgraf v. USI Film 

Prods., 511 U.S. 244, 265 (1994)); Levy v. Sterling Holding Co., 544 F.3d 493, 506 (3d Cir. 

2008) (“[r]etroactivity is not favored in the law” (quoting Bowen v. Georgetown University 

Hospital, 488 U.S. 204, 208 (1988)). “[U]sing [an] amendment to interpret Congress’ intent 

[years ago] is a questionable practice, particularly because of the long lapse of time and because 

the legislative history of both the original statute and the amendment are not enlightening.”  

Fowler v. Unified School District No. 250, 128 F.3d 1431, 1435–36 (10th Cir. 1997) (internal 

quotation omitted).   

 In Fowler the Tenth Circuit held that the length of time between the original provision 

and amendment — 22 years — was “long enough to make us reluctant to presume that Congress 

in 1997 was authoritatively interpreting and clarifying what Congress in 1975 intended.”  Id. at 

1435–36.  The “touchstone” in determining whether an amendment clarifies or modifies a 

provision “is Congressional intent — absent a clear indication that Congress intended the 

Amendments merely to clarify the proper interpretation of its prior Act, we consider the 

Amendments to implement a change in the Act, and we apply them only to events occurring after 

the Act’s effective date.”  Id. at 1436; see also O’Gilvie v. United States, 117 S. Ct. 452, 458 
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(1996) (“[T]he view of a later Congress cannot control the interpretation of an earlier enacted 

statute”).   

 When ascertaining intent, “the court’s first task is to determine whether Congress has 

expressly prescribed the statute's proper reach.”  Dobbs, 600 F.3d at 1282 (internal quotation 

omitted). “If not, we ask whether applying the statute to the events at issue would have 

retroactive effects. . . . Statutes are disfavored as retroactive when their application would impair 

rights a party possessed when he acted, increase a party's liability for past conduct, or impose 

new duties with respect to transactions already completed.”  Id. (internal quotation omitted).  “If 

the statute would operate retroactively, our traditional presumption teaches that it does not 

govern absent clear congressional intent favoring such a result.”  Langraf, 511 U.S. at 280.  

Because of the harsh effects of a retroactive application of a rule change, a court should classify 

a rule change as a “clarification” only when evidence demonstrates the rule served to clarify, 

rather than modify, a statute.5  See, e.g., LeBere v. Abbott, 2011 U.S. Dist. LEXIS 13581, at *13–

14 (D. Colo. Feb. 2, 2011) (considering the text in a state rule to determine whether it applied 

retroactively); Martinez v. Medina, 2010 U.S. Dist. LEXIS 100922, at *12 (D. Colo. Sept. 9, 

2010) (same).   

 Here, Section 5.4 is unambiguous on its face, and this Court’s Order cites to no evidence 

to overcome the presumption that the Justice Department did not intend to apply the 2010 

Standards retroactively.  If anything, the agency’s commentary with regard to the new standard 

                                                 
5 The Third Circuit has identified four factors in determining whether a new regulation merely “clarifies” existing 
law:  (1) whether the text of the old regulation was ambiguous; (2) whether the new regulation resolved, or at least 
attempted to resolve, that ambiguity; (3) whether the new regulation’s resolution of the ambiguity is consistent with 
the text of the old regulation; and (4) whether the new regulation’s resolution of the ambiguity is consistent with the 
agency’s prior treatment of the new issue.  Levy, 544 F.3d at 506 (citing cases). 
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undercuts the Court’s holding.  In that commentary, the Justice Department states as follows:  

“The 1991 Standards, at section 4.1.3(1) and 5.4, and section 206.2.5 of the 2010 Standards 

require an accessible route to be provided to all dining areas in new construction, including 

raised or sunken dining areas.”  Appendix B to Part 36, Analysis and Commentary on the 2010 

ADA Standards for Accessible Design, 28 C.F.R. Pt. 36, App. B (emphasis supplied).  Clearly, if 

the Justice Department believed that its addition of the word “existing” in the 2010 Standards 

clarified ADAAG Section 5.4 as applied to accessibility of raised dining areas in alterations, the 

Department would have included the words “and alterations” after the words “new construction” 

in the italicized language in the above-quoted regulatory commentary. 

 The Justice Department did not express any intention to “clarify” ADAAG Section 5.4 as 

set forth in the 1991 Standards because there was no ambiguity whatsoever to clarify in the first 

instance.  Without such ambiguity, the Order improperly held that the standard published by the 

Justice Department in September 2010 — after El Diablo opened — “clarified” rather than 

modified ADAAG Section 5.4.  As set forth in detail in Defendants’ Reply Memorandum In 

Support Of Their Cross-Motion For Partial Summary Judgment, the appellate courts which have 

addressed the issue have uniformly found sufficient ambiguity only where significant public 

discourse over the correct meaning of the pre-existing regulation preceded the subsequent 

clarifying rule.  See Doc. No. 122, at 10–13, excerpt attached hereto as A-5 (describing that in 

cases cited by plaintiffs, courts had found ambiguity based on disparate interpretations of the 

same language).  In the instant case, neither this Court nor plaintiffs pointed to any prior dispute 

or confusion over the meaning of ADAAG Section 5.4, vitiating the Court’s holding that the 

2010 Standards “clarified” ADAAG Section 5.4.  See Middleton v. City of Chicago, 578 F.3d 
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655, 664 (7th Cir. 2009) (rejecting contention that statutory change was clarification and 

reasoning that “the text of the two [pre-existing] statutes was not ambiguous, leaving nothing for 

Congress to ‘clarify’”). 

 Finally, the new language in the 2010 Standards fundamentally changes the meaning of 

ADAAG Section 5.4.  This follows from the fact that the new word, “existing,” substantively 

modifies a phrase that has a complete, unambiguous meaning on its own.  To hold that the 

insertion of the word “existing” before the word “raised” in Section 5.4 does not change its 

meaning is tantamount to holding that insertion of the adjectives “unlit,” “carpeted,” or “painted” 

in that provision would merely have clarified Section 5.4.   In all cases, the terms substantially 

narrow the underlying meaning and effect of Section 5.4, resulting in the very adverse 

consequences which the Tenth Circuit warned against: impairing defendants’ rights with respect 

to El Diablo’s design, imposing liability on defendants for past conduct where before there was 

none, and imposing on defendants new duties with respect to the design and construction of El 

Diablo, long after completion of the alterations. 

 In sum, this Court’s holding that the 2010 Standards “clarified” the governing standard in 

this case defies controlling Tenth Circuit precedent, finds no support in the regulatory 

commentary to the 2010 Standards or anywhere else, and works a severe injustice on defendants.  

No injunction should be issued to enforce the Order.  Instead, the Court should withdraw the 

Order and find that defendants are in compliance with ADAAG Section 5.4. 

B. The Motion Should Be Denied Because The Entry Of A Permanent Injunction 
Would Be Inequitable 

 Even if this Court were to decline to withdraw the November 9, 2011 Order, this Court 

still should deny plaintiffs’ request for injunctive relief.  Entering a permanent injunction would 
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be fundamentally inequitable because plaintiffs suffer no risk of irreparable harm, injunctive 

relief would impose significant hardship on defendants without meaningful countervailing 

benefits to plaintiffs, and the requested injunction would undermine the public interest. 

1. Contrary To Plaintiffs’ Assertion, ADA Title III Does Not Strip This Court Of 
Discretion To Consider The Equities Before Imposing A Permanent Injunction 
On Defendants           

 
 Plaintiffs’ suggestion that this Court’s Order automatically entitles them to the entry of a 

permanent injunction (Motion at 2) finds no support in the relevant statutory language.  The 

relevant statute, 42 U.S.C. §12188(a)(1), incorporates “[t]he remedies and procedures set forth in 

[42 U.S.C.] section 2000a-3(a).”  That statute, in turn, merely grants an aggrieved person the 

right to seek an application for a permanent or temporary injunction.  Both 42 U.S.C. 

§12188(a)(1) and 42 U.S.C. §2000a-3(a) are bereft of any language mandating automatic 

injunctive relief upon a finding that ADA Title III has been violated.  Thus, courts applying 42 

U.S.C. §2000a-3(a) have exercised discretion in determining whether injunctive relief is 

appropriate.  See, e.g., Farbstein v. Hicksville Public Library, 323 F. Supp. 2d 414, 418 

(E.D.N.Y. 2004) (denying an injunction under 42 U.S.C. §2000a-3(a) because the plaintiff could 

not show “a likelihood of substantial and immediate irreparable injury” (quoting City of Los 

Angeles v. Lyons, 461 U.S. 95, 111 (1983)). 

 Plaintiffs incorrectly contend that the use of the word “shall” in 42 U.S.C. §12188(a)(2) 

strips this Court of discretion to consider the equities before imposing a permanent injunction on 

defendants.  That provision, which follows the established procedure for obtaining an injunction 

under 42 U.S.C. §12188(a)(1), states, in pertinent part, as follows:  “In the case of violations of 

[ADA Title III], injunctive relief shall include an order to alter facilities to make such facilities 
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readily accessible to and usable by individuals with disabilities to the extent required by this 

title.”  In other words, if the Court first determines, pursuant to 42 U.S.C. §12188(a)(1) and 42 

U.S.C. §2000a-3(a), that injunctive relief would be equitable, such injunctive relief is required 

under 42 U.S.C. §12188(a)(2) to include an order to make the facility in question readily 

accessible. 

 If, as plaintiffs contend, Congress had intended to strip this Court of any discretion to 

consider the equities before issuing a permanent injunction, Congress could have, and would 

have, used the word “shall” in 42 U.S.C. §12188(a)(1) or in 42 U.S.C. §2000a-3(a) to establish 

its intention to make injunctive relief automatic.  Cf. Central Bank of Denver v. First Interstate 

Bank, 511 U.S. 164, 176–77 (1994) (reasoning that “[i]f . . . Congress intended to impose aiding 

and abetting liability, we presume it would have used the words ‘aid’ and ‘abet’ in the statutory 

text,” as it did elsewhere).  

Consistent with this conclusion, plaintiffs have failed to cite a single case from the Tenth 

Circuit, this District, or from any other jurisdiction for that matter, holding that they are 

automatically entitled to injunctive relief, without consideration of the equities, after a court 

finds a violation of ADA Title III.  To be sure, the Motion correctly quotes the Ninth Circuit’s 

statement that "[t]he standard requirements for equitable relief need not be satisfied when an 

injunction is sought to prevent the violation of a federal statute which specifically provides for 

injunctive relief."  Antoninetti v. Chipotle Mexican Grill, Inc., 643 F.3d 1165, 1175 (9th Cir. 

2001) (citied in Motion at 2).  However, that statement is not binding on this Court.  Moreover, 

the Ninth Circuit in Antoninetti expressly stated that the above-quoted conclusion did not 

preclude a district court in that circuit from considering the equities before imposing an 
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injunction on a Title III defendant.  Antoninetti, 643 F.3d at 1175 (“In view of that conclusion 

and disposition, we need not address the question, which the parties vigorously dispute but which 

the district court did not decide, whether the Disabilities Act authorizes a district court to deny 

injunctive relief after finding a violation of the Act. This court has refrained from deciding 

whether the [Disabilities Act] forecloses the possibility that a court might exercise its equitable 

discretion in fashioning relief for violations of the Act” (internal quotations omitted)). 

Accordingly, this Court should carefully weigh the equities before entering the requested 

permanent injunction. 

2. The Equities Weigh Heavily Against Imposing The Requested Permanent   
  Injunction On Defendants         

 
The Supreme Court has emphasized that injunctive relief is not available as a matter of 

course.  Weinberger v. Romero-Barcelo, 456 U.S. 305, 311 (1982).  It is plaintiffs’ burden to 

prove the following specific elements in order to obtain injunctive relief:  (1) an irreparable 

injury; (2) inadequacy of legal remedies; (3) a balance of hardship favoring the plaintiffs; and 

(4) advancement of the public interest.  Heideman v. South Salt Lake City, 348 F.3d 1182, 1188 

(10th Cir. 2004); see also Colorado Environmental Coalition v. Office of Legacy Management, 

2011 U.S. Dist. LEXIS 120310, at *79–80 (D. Colo. Oct. 18, 2001) (applying the “traditional 

four-factor test”); IWAPI, Inc. v. Maldonado, 2010 U.S. Dist. LEXIS 49580, at *22 (D. Colo. 

Apr. 28, 2010) (same). 

 Injunctive relief should be denied here because plaintiffs have not demonstrated — and 

cannot demonstrate — that they have suffered an irreparable injury.  El Diablo provides 
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wheelchair-accessible dining in the restaurant’s street-level space.  ¶¶7–11.6  As compared to the 

rest of El Diablo, including its raised dining areas, the menu used here is the same; the food and 

beverages served here are the same; the services available here are the same; the wait staff 

servicing this area is the same; the décor is the same; and the auditory, visual, and kinesthetic 

experience is the same.  ¶7.  El Diablo’s staff regularly seats and serves all of the restaurant’s 

patrons, whether non-disabled or disabled, in the street-level space.  ¶8.  There is absolutely no 

restriction on use of this street-level space, or any other portion of El Diablo, to individuals with 

disabilities.  ¶8. 

 Irreparable injury does not exist simply because persons who use a wheelchair are not 

able to sit at particular tables, when other nearby tables which provide the same décor, service, 

and food and drink are accessible and used by both disabled and non-disabled persons.  Indeed, 

such a ruling would contradict Congress’s statements in enacting the ADA that the Act is not 

intended to mandate that public accommodations give wheelchair users an identical experience 

as those who do not use wheelchairs.  See, e.g., Colorado-Cross Disability Coalition v. Too 

(Delaware), Inc., 344 F. Supp. 2d 707, 712, 715 (D. Colo. 2004) (Babcock, J.) (citing H.R. Rep. 

No. 485(II) at 110). 

 Notably, defendants have never received a complaint from anyone, including plaintiffs in 

the instant case, that El Diablo’s tables in the street-level dining area could not be used 

comfortably by a customer in a wheelchair.  ¶11.  To the contrary, Lewis, the only plaintiff who 

actually dined in El Diablo’s interior space, admitted at his deposition that he satisfactorily 

                                                 
6 Each reference to a numbered paragraph references the corresponding numbered paragraph in the Relevant 
Background Facts, Section II, supra, of this Memorandum In Opposition To Plaintiffs’ Motion For Entry Of A 
Permanent Injunction. 
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enjoyed a shrimp cocktail when dining in El Diablo’s street-level space.  ¶¶10, 14.  The fact that 

certain tables are raised a few inches above the ground does not create an irreparable injury 

warranting injunctive relief.  See Heideman, 348 F.3d at 1189 (“To constitute irreparable harm, 

an injury must be certain, great, actual and not theoretical,” not harm “that is merely serious or 

substantial” (internal quotation omitted)). 

 Injunctive relief also should be denied because the balance of hardships does not favor 

plaintiffs.  Plaintiffs would suffer no hardship were this Court to deny the Motion.  As 

demonstrated above, customers who use a wheelchair indisputably have enjoyed, and can in the 

future enjoy, a dining experience in El Diablo’s street-level space that is materially 

indistinguishable from the experience in the raised dining areas.  By contrast, to make the raised 

dining areas “readily accessible to and usable by” individuals who use a wheelchair, as required 

in plaintiffs’ proposed injunction (Doc. No. 133-1), defendants would have to rip out the raised 

dining areas, redesign the restaurant’s interior, and close the restaurant while reconstruction is 

on-going.  Depending upon the time required to complete the reconstruction of the restaurant and 

the cost, defendants might be required to close El Diablo altogether.  Morreale Dec. ¶17.7 

 Similarly, issuing a permanent injunction would cut against the public interest.  El Diablo 

has ended the blight caused by the derelict First Avenue Hotel building, has added life to a 

previously depressed section of Broadway, and has created dozens of jobs for Denver 

metropolitan area residents.  ¶5.  Closing El Diablo for reconstruction or permanently would 

                                                 
7 Defendants believe that it would not be possible to install ADA-compliant ramps to the two raised dining areas 
because one or both ramps would block accessible aisles and/or entrances and potentially disrupt emergency egress.  
Given their limited funds, defendants have refrained from engaging an architect to submit evidence in support of this 
Opposition in the hopes that this Court will reverse the November 19, 2011 Order, making such expense 
unnecessary.  Morreale Dec. ¶18.  In the event, this Court declines to withdraw the Order, defendants request the 
opportunity to submit evidence on this issue for the Court’s consideration. 
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damage the neighborhood and cause El Diablo’s employees to suffer lost wages.  By contrast, 

plaintiffs are doing nothing more than advancing the political agenda of a discrete and 

empowered minority of three that has demonstrated no real interest in eating a meal at El Diablo. 

Finally, issuing an injunction based on the language in the 2010 Standards, which 

materially alters the meaning of ADAAG Section 5.4, would be fundamentally unfair.  Small 

businesses, like defendants, engaged in alterations should be able to rely on the plain language of 

a design guideline which specifically applies to a particular set of facts, as is the case with 

ADAAG Section 5.4 here.  Small business owners should be able to rely upon design and 

construction professionals and government officials called upon to apply unambiguous design 

guidance, as defendant did here.  Small business owners should not be required to retain 

attorneys or consult with CCDC’s Legal Program regarding the meaning of language that a 

layman can understand without even resorting to a dictionary.  Finally, small business owners 

should not have to bear the risk of a post hoc “clarification” that fundamentally changes the 

meaning of the unambiguous regulation upon which the business relied.  This is particularly the 

case where, as here, the supposed “clarification” is published after the alterations were 

completed. 

For all of these reasons, the Motion should be denied. 

C. Were This Court To Grant The Motion, Any Injunction Issued Should Allow 
Defendants Sufficient Time For Compliance 

 Defendants have demonstrated that injunctive relief should not be entered to enforce the 

Court’s November 9, 2011 Order.  In the event the Court nonetheless grants plaintiffs’ Motion 

and determines that a permanent injunction should be entered, it is critical that defendants have 

sufficient time to consider all their options and, if economically feasible, to comply with the 
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injunction.   

 It is premature to set a date-certain for compliance with a permanent injunction, as the 

propriety of injunctive relief has not yet been established.  Defendants have not expended the 

resources necessary to determine how they might be able to comply with an order of injunctive 

relief or if they simply should shut down El Diablo.  Defendants will need to hire an architect 

and contractor, at the very least, to determine the feasibility and costs of tearing out the raised 

dining areas or constructing two ramps and otherwise re-designing El Diablo’s interior.  

Defendants also will be required to determine whether they will need to obtain a building permit 

as well as the time and costs involved in that endeavor.  Finally, defendants will consider the 

cost-benefit analysis of closing El Diablo permanently in lieu of spending a cost-prohibitive sum 

and suffering a loss from closure due to reconstruction in order to comply with a permanent 

injunction. 

 Accordingly, in the event the Court grants the Motion, defendants respectfully request the 

opportunity to brief the issue of the amount of time needed to comply.   

IV. CONCLUSION 

 For the foregoing reasons, the Motion should be denied. 
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Dated November 28, 2011 
 

s/ Philip L. Gordon 
Philip L. Gordon 
Daniel M. Combs 
LITTLER MENDELSON 
A Professional Corporation 
1200 17th Street 
Suite 1000 
Denver, CO  80202.5835 
Telephone:  303.629.6200 
 
ATTORNEYS FOR DEFENDANT 
MORREALE HOTELS, LLC AND 
SKETCH RESTAURANT, LLC 

 

Case 1:10-cv-03135-RPM-MJW   Document 138    Filed 11/28/11   USDC Colorado   Page 24 of
 25



 25 
 

 

CERTIFICATE OF SERVICE 

I hereby certify that on this 28th day of November, 2011 a true and correct copy of the 

above DEFENDANTS’ MEMORANDUM IN OPPOSITION TO PLAINTFS’ MOTION 

FOR ENTRY OF A PERMANENT INJUNCTION was filed and served via CM/ECF to the 

following party.  A duly signed original is on file at the offices of Littler Mendelson, P.C. 

Kevin W. Williams 
Andrew C. Montoya 
Colorado Cross-Disability Coalition 
655 Broadway, Suite 775 
Denver, CO  80203   
   
 s/ Pat Bissonnette  

       Pat Bissonnette 
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