
Department of Justice Guidance on ADA Regulation on Nondiscrimination on the1

Basis of Disability by Public Accommodations and in Commercial Facilities Originally Published
on July 26, 1991 (“DOJ 1991 Guidance”) (providing the DOJ’s interpretive guidance regarding

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No.:  10-cv-03135-RPM-MJW

TIMOTHY P. FOX,
JON JAIME LEWIS,
JULIE REISKIN, and
COLORADO CROSS-DISABILITY COALITION, Colorado non-profit corporation,

Plaintiffs,

v.

MORREALE HOTELS, LLC., a Colorado limited liability company, and
SKETCH RESTAURANT, LLC d/b/a EL DIABLO, a Colorado limited liability company, 

Defendants.

                                                                                                                                                      

PLAINTIFFS’ MEMORANDUM IN OPPOSITION TO DEFENDANTS’ CROSS
MOTION FOR PARTIAL SUMMARY JUDGMENT

                                                                                                                                                      

Plaintiffs, by and through counsel, hereby submit this memorandum in opposition to

Defendants’ cross motion for partial summary judgment.

INTRODUCTION

The ADA, its implementing regulations, and the Department of Justice’s Standards for

Accessible Design all require that altered portions of facilities be accessible.  See 42 U.S.C.         

§ 12183(a)(2) (“the Alterations Statute”); 28 C.F.R. § 36.402 (“the Alterations Regulation”); 28

C.F.R. pt 36, app. D, § 4.1.6 (“the Alterations Standards”); see also 28 C.F.R., pt. 36, app. C.  1
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the regulations implementing Title III of the ADA.)

2

The parties agree that Defendants’ changes to the building resulting in the El Diablo restaurant

were alterations, and that during these alterations, Defendants added the two raised seating areas.  

Because these two new raised seating areas are inaccessible to people who use wheelchairs,

Defendants have violated the ADA.  

Defendant’s argument rests entirely on § 5.4 of the Standards, which provides in relevant

part that “[i]n alterations, accessibility to raised or sunken dining areas, or to all

parts of outdoor seating areas is not required . . . .”  Nothing in this section specifies whether it

applies only to raised or sunken areas that were already in existence at the time of the alteration,

or whether it also permits a public accommodation to create new, inaccessible raised or sunken

areas during an alteration.  Because Defendants’ interpretation -- that during an alteration, § 5.4

permits it to add inaccessible raised seating areas -- is completely antithetical to a central tenet of

the ADA and its regulations -- that altered portions of facilities must be accessible -- Defendants’

interpretation should be rejected.   See, e.g., Colorado Cross-Disability Coalition, et al. v.

Abercrombie & Fitch Co., et al., (hereinafter “Abercrombie”), No. 09-cv-02757-WYD-KMT, slip

op. at 11 (see Pl. Not. of Supp. Auth. (Doc. # 112, filed Aug. 31, 2011) & Ex. A, attached

thereto.

RESPONSE TO DEFENDANTS’ STATEMENT OF “UNDISPUTED” FACTS

Defendants do not deny that it was feasible for Defendants to not build inaccessible

elevated seating areas.  Those undisputed facts are set forth in Plaintiffs’ Motion for Partial
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  See Def. Stmt. at 2-4 ¶¶ 3, 4, 5, 6, 7, 8, 9, 10, 11, 12. 2

  This is why Defendant’s discussion of the readily achievable standard is irrelevant. 3

Plaintiffs rely on the alteration standard, not the readily achievable standard.

  See, e.g., Declaration of Timothy P. Fox (“Fox. Decl.”) ¶ 9.4

3

Summary Judgment at 2-3 ¶¶ 4-11.

Defendants’ statement of “undisputed facts” in the Cross Motion does nothing to advance

Defendants’ argument.  Most of the alleged undisputed facts are irrelevant to whether adding

raised seating areas where they did not exist violated the ADA.   2

There is no dispute that Defendants altered El Diablo,  that the alteration included adding3

two raised seating areas, and that these areas are inaccessible to people who use wheelchairs. 

Cross Motion at 2 ¶ 2.

There is also no dispute that the large bar that occupies much of the restaurant space, has

no section that is 34" or lower,  and is thus not accessible to customers who use wheelchairs. 4

DOJ Standards § 4.32.4.  Indeed, when the parties inspected the restaurant on August 16, 2011,

there was not a single seating location in El Diablo that a person in a wheelchair could get to, and

that met the specifications set forth in the DOJ Standards for accessible seating, requiring knee

space that is at least 27" high, 30" wide and 19" deep as required by § 4.32.3 of the Standards. 

Id. ¶¶ 10-14; DOJ 1991 Standards §§ 4.32; 5.1-5.3.

ARGUMENT

There is no dispute that Defendants altered their restaurant to add two new raised seating

areas that are inaccessible and that did not exist prior to the alteration.  On its face, Defendants
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  Plaintiffs agree with Defendants that interpretations by the DOJ are entitled to5

deference, but unfortunately the DOJ has not provided any interpretation of Section 5.4.  The
DOJ has, however, unequivocally stated that “[n]o alteration shall be undertaken which
decreases or has the effect of decreasing accessibility or usability of a building or facility below
the requirements for new construction at the time of alteration,”  DOJ Standards at § 4.1.6(a),
and that each altered “element, space, or common area” that is altered must comply with the
requirements for new construction and must be accessible to persons who use wheelchairs when it
is altered.  DOJ Standards § 4.1.6(b).

4

violated the clear, unequivocal requirement that “[n]o alteration shall be undertaken which

decreases or has the effect of decreasing accessibility or usability of a building or facility below

the requirements for new construction at the time of alteration.”  DOJ Standards at § 4.1.6(a).

Defendants, however, rely only on Section 5.4  of the DOJ Standards, which provides in5

relevant part that “[i]n alterations, accessibility to raised or sunken dining areas, or to all parts of

outdoor seating areas is not required . . .”  Section 5.4 does not specify whether it applies only to

raised and sunken dining areas that were already in existence when the alteration occurred (and

would thus be consistent with § 4.1.6(a)), or whether it also permits a public accommodation to

create new raised, inaccessible seating areas during an alteration, as happened here.  Under basic

principles of statutory construction, Section 5.4 should be interpreted to apply only to pre-existing

raised seating areas, and not to allow a public accommodation to create new inaccessible raised

seating areas.

I. Section 5.4 Must Be Interpreted to Produce a Substantive Effect That Is Compatible
with the Rest of the ADA.

The Supreme Court has instructed that “[s]tatutory construction . . . is a holistic endeavor.

A provision that may seem ambiguous in isolation is often clarified by the remainder of the
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5

statutory scheme-because . . . only one of the permissible meanings produces a substantive effect

that is compatible with the rest of the law.”  United Sav. Ass’n of Texas v. Timbers of Inwood

Forest Assocs., Ltd., 484 U.S. 365, 371 (1988).  This approach is true when interpreting

provisions of the DOJ Standards such as Section 5.4.  See Colorado Cross-Disability Coalition,

et al. v. Abercrombie & Fitch Co., et al., No. 09-cv-02757-WYD-KMT, slip op. at 11

(“Defendants are missing the big picture.  Compliance with [a single] precise design standard does

not protect them from violating the broad statutory requirements.”).  

Here it is beyond legitimate dispute that the ADA and its implementing regulations clearly

and repeatedly require that altered areas be accessible.  The statutory and regulatory provisions

that require accessibility for each alteration made (the “Law of Alterations”) provide for a clear,

consistent, unambiguous directive for entities that alter public accommodations like this

restaurant:

• The ADA requires that “any facility or part thereof” that is altered must be altered

“in such a manner that, to the maximum extent feasible, the altered portions of the

facility are readily accessible to and usable by individuals with disabilities, including

individuals who use wheelchairs.”  42 U.S.C. § 12183(a)(2).

• ADA regulations require that “[a]ny alteration to a place of public accommodation

. . . shall be made so as to ensure that, to the maximum extent feasible, the altered

portions of the facility are readily accessible to and usable by individuals with

disabilities, including individuals who use wheelchairs.”  28 C.F.R. § 36.402(a).

• The DOJ Standards require that “[i]f existing elements, spaces, or common areas
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6

are altered, then each such altered element, space, feature, or area shall comply

with the applicable provisions of 4.1.1 to 4.1.3 Minimum Requirements (for New

Construction).”  28 C.F.R. pt. 36, app. D § 4.1.6(b).

• The DOJ Standards require that “[n]o alteration shall be undertaken which

decreases or has the effect of decreasing accessibility or usability of a building or

facility below the requirements for new construction at the time of alteration.”  28

C.F.R. pt. 36, app. D § 4.1.6(a).

These statutes and regulations reflect a central principle of the ADA -- that access will

improve over time as new buildings are constructed and existing buildings are altered:

  The ADA is geared to the future--its goal being that, over time, access will
be the rule, rather than the exception. Thus, the Act only requires modest
expenditures . . . to provide access to existing facilities not otherwise being altered,
but requires all new construction and alterations to be accessible.  otherwise being
altered, but requires all new construction and alterations to be accessible.

The Act does not require new construction or alterations; it simply requires
that, when a public accommodation or other private entity undertakes the
construction or alteration of a facility subject to the Act, the newly constructed or
altered facility must be made accessible. 

See 28 C.F.R. Part 36, App. B, Subpart D(emphasis added); see also Fed. Reg. 35574 (July 26,

1991).

Section 5.4 must be interpreted so as to “produce[] a substantive effect that is compatible

with the rest of the law.”  United Sav. Ass’n of Texas, 484 U.S. at 371.  The rest of the ADA

undisputably requires that altered areas of places of public accommodations be made accessible,

and that alterations cannot be made that reduce access.  Defendant’s interpretation that Section
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5.4 lets them alter their restaurant to create new inaccessible dining areas is not compatible with

the rest of the ADA and should be rejected.

II. The Addition of the Word “Existing” in the 2010 Standards Clarifies the Already
Consistent Meaning.

As set forth in Plaintiff’s Motion for Summary Judgment, the Department of Justice

cleared up any possible ambiguity in the meaning of the guideline 5.4 when it updated the

Guidelines for Accessibility in 2010.  See Pls’ Mot. at 11 (discussion of § 5.4 in 1991 Standards

and § 206.5 in 2010 Standards) & Defs. Mem. at 11-13.  In the 2010 Standards, if there was any

ambiguity, the DOJ clarified it.  Defendants’ Cross Motion fails to even mention this significant

clarification.  

Any confusion regarding the meaning of ADAAG § 5.4 was clarified when the

Department of Justice re-implemented the regulation in the 2010 Standards and specifically added

the word “existing” when discussing whether in alterations access must be provided to raised or

sunken dining areas.  Compare 1991 Standards § 5.4 –

5.4 Dining Areas. In new construction, all dining areas, including raised or sunken
dining areas, loggias, and outdoor seating areas, shall be accessible . . . .  In
alterations, accessibility to raised or sunken dining areas, or to all parts of outdoor
seating areas is not required provided that the same services and decor are
provided in an accessible space usable by the general public and are not restricted
to use by people with disabilities.

– with 2010 Standards § 206.2.5 –

206.2.5. Restaurants and Cafeterias. In restaurants and cafeterias, an accessible
route shall be provided to all dining areas, including raised or sunken dining areas,
and outdoor dining areas.
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EXCEPTIONS:
. . .

2. In alterations, an accessible route shall not be required to existing raised or
sunken dining areas, or to all parts of existing outdoor dining areas where the same
services and decor are provided in an accessible space usable by the public and not
restricted to use by people with disabilities.
. . .

(Emphasis added.).

In addition, in the 2010 revisions, DOJ itself made clear specifically what the actual

changes to the ADAAG were.  See Appendix B to Part 36–Analysis and Commentary on the

2010 ADA Standards for Accessible Design.  28 C.F.R., pt. 36, app. B.  That analysis is replete

with each and every change DOJ made from the 1991 ADAAG.  For example in the section that

references Section 5.4 of the 1991 ADAAG, DOJ states the following:

Accessible Routes to Tiered Dining Areas in Sports Facilities. The 1991
Standards, at sections 4.1.3(1) and 5.4, and section 206.2.5 of the 2010 Standards
require an accessible route to be provided to all dining areas in new construction,
including raised or sunken dining areas. The 2010 Standards add a new exception
for tiered dining areas in sports facilities. Dining areas in sports facilities are
typically integrated into the seating bowl and are tiered to provide adequate lines
of sight for individuals with disabilities. The new exception requires accessible
routes to be provided to at least 25 percent (25%) of the tiered dining areas in
sports facilities. Each tier must have the same services and the accessible routes
must serve the accessible seating.

Id. (Emphasis added).  The added “new exception” for tiered dining areas in sports facilities is

emphasized, but the fact the word “existing” was added to Section 5.4 is not even addressed and

certainly is not identified as a “change.”  DOJ understood it was simply clarifying the otherwise

obvious intent expressed in the guideline addressing raised or sunken dining areas in alterations.

A “rule simply clarifying an unsettled or confusing area of the law . . . does not change the
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law, but restates what the law according to the agency is and has always been.”  See Pope v.

Shalala, 998 F.2d 473, 483 (7th Cir.1993) (citing Bowen v. Georgetown Univ. Hosp., 488 U.S.

204, 208 (1988)), overruled on other grounds by Johnson v. Apfel, 189 F.3d 561 (7th Cir.1999);

see also First Nat’l Bank of Chicago v. Standard Bank  & Trust, 172 F.3d 472, 478 (7th

Cir.1999). A clarifying rule, therefore, can be applied to the case at hand just as a judicial

determination construing a statute can be applied to the case at hand.  See Pope, 998 F.2d at 483

(quoting Manhattan Gen. Equip. Co. v. Comm’r, 297 U.S. 129, 135 (1936)); Clay v. Johnson,

264 F.3d 744, 749 (7th Cir. 2001).  If the amendment clarifies prior law rather than changing it,

no concerns about retroactive application arise and the amendment is applied to the present

proceeding as an accurate restatement of prior law.  Piamba Cortes v. Am. Airlines, Inc., 177

F.3d 1272, 1283 (11th Cir. 1999).  That is what the DOJ did with respect to what was the third

sentence of Section 5.4: Clarified it so it is consistent with the Law of Alterations.

 A number of factors may indicate whether an amendment is clarifying rather than

substantive: whether the enacting body declared that it was clarifying a prior enactment; whether a

conflict or ambiguity existed prior to the amendment; and whether the amendment is consistent

with a reasonable interpretation of the prior enactment and its legislative history.  Piamba Cortes,

177 F.3d at 1283-84; see also Liquilux Gas Corp. v. Martin Gas Sales, 979 F.2d 887, 890 (1st

Cir. 1992); Middleton v. City of Chicago, 578 F.3d 655, 663-64 (7th Cir. 2009).  The enacting

body’s description of an amendment as a “clarification” of the pre-amendment law is not

necessarily relevant to the judicial analysis.  United States v. Diaz, 245 F.3d 294, 304 (3d Cir.

2001); U.S. v. Marmolejos, 140 F.3d 488, 493 (1998).  As set forth above, Section 5.4 is
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arguably ambiguous, and the DOJ’s clarification that only existing raised dining areas may remain

inaccessible in connection with an alteration is entirely consistent with a reasonable interpretation

of the ADA, its implementing regulations, and the DOJ Standards.

CONCLUSION

Defendants do not deny they created inaccessibility.  They simply argue the ADA permits

the inaccessibility they created in alterations.  The ADA, however, repeatedly and unequivocally

provides that if a public accommodation constructs it or alters it, it must be accessible.  For the

reasons set forth in Plaintiffs’ Motion for Summary Judgment and in this opposition

memorandum, Defendants are wrong as a matter of law regarding the ADA’s alterations

requirements, and the cross motion must be denied.  

Dated: September 9, 2011 Respectfully submitted,

COLORADO CROSS-DISABILITY COALITION
LEGAL PROGRAM

 /s/ Kevin W. Williams                                             
Kevin W. Williams
Andrew C. Montoya
Colorado Cross-Disability Coalition
655 Broadway, Suite 775
Denver, CO 80203
Telephone:  (303) 839-1775
Facsimile: (303) 839-1782
E-mail: kwilliams@ccdconline.org
E-mail: amontoya@ccdconline.org

                                            
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

I hereby certify that on September 9, 2011, a copy of the foregoing document was filed
with the Clerk of Court using the CM/ECF system, which will provide electronic service to the
following:

Philip L. Gordon,
Jack D. Patten, III
pgordon@littler.com
jpatten@littler.com

 /s/ Kevin W. Williams                                           
Kevin W. Williams, Legal Program Director
Colorado Cross-Disability Coalition
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