
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No.:  10-cv-03135-RPM-MJW

TIMOTHY P. FOX,
JON JAIME LEWIS,
JULIE REISKIN, and
COLORADO CROSS-DISABILITY COALITION, a Colorado non-profit corporation,

Plaintiff,

v.

MORREALE HOTELS, LLC., a Colorado limited liability company, and
SKETCH RESTAURANT, LLC d/b/a EL DIABLO, a Colorado limited liability company, 

Defendants.
                                                                                                                                                            

PLAINTIFFS’ MOTION FOR LEAVE TO FILE SUPPLEMENTAL AND THIRD
AMENDED COMPLAINT

                                                                                                                                                            

Plaintiffs, by and through the undersigned counsel, hereby submits this Motion for Leave

to File Supplemental and Third Amended Complaint, and in support thereof states:

CERTIFICATE OF COMPLIANCE WITH D.C.COLO.LCivR 7.1(A)

Undersigned counsel contacted Defendants’ counsel and requested Defendants’ position

regarding this motion.  Defendants oppose this motion, claiming “the proposed pleading seeks to

materially expand the lawsuit very late in the case and in a manner that would unfairly prejudice

defendants.”  See Declaration of Kevin W. Williams (“Williams Dec.”) ¶ 6 & Ex. A.

BACKGROUND

Plaintiff Timothy Fox filed his Complaint in this case on December 27, 2010 (doc. #1). 

At defense counsel’s suggestion and request to omit the Defendant identified as M, Inc., and
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instead name Sketch Restaurant LLC d/b/a El Diablo as a Defendant, Plaintiff’s counsel

accepted defense counsel’s representations and filed an Amended Complaint on February 17,

2011 (doc. #10).1  Defendants filed answers to Plaintiffs’ Amended Complaint on March 3, 2011

(doc. #s 14 & 16).  Plaintiff then sought leave to file a Second Amended Complaint (doc. #47)

to, inter alia, add three additional plaintiffs, which this Court granted on July 20, 2011 (doc.

#74).  Plaintiffs now seek leave to file a Supplemental and Third Amended Complaint.

Since the Second Amended Complaint was filed, Defendants sought partial summary

judgment on Plaintiffs’ second claim for relief, based on the Colorado Anti-Discrimination Act

(doc. #99).  Plaintiffs have since withdrawn that claim (doc. #97), albeit not for the subversive

reasons Defendants believe.  See Defs.’ Brief in Opp. (doc. #111) (“In reality, plaintiffs were

concerned about a precedent that would effectively bar CCDC from using in future litigation the

threat of multiple damages awards . . . .”).   Rather, Plaintiffs recognized that, given the

contentious nature of every aspect of this case, the cost to themselves and to this Court of

proving their damages claims would outweigh the maximum statutory recovery.  See Not. of

Voluntary Dismissal of 2d Claim for Relief (doc. #97) (“Plaintiffs have determined that pursuit

of these claims and the insignificant potential damage recovery simply is not worth the time and

expense this Court and the parties will expend given that Plaintiffs predominantly seek

injunctive relief.”).  In short, Plaintiffs desire to dine at El Diablo without suffering

discrimination, not financial gain.  Plaintiffs all use wheelchairs and live, work, recreate and

1  In discovery, it has now become unclear what role M, Inc. plays since it has been
represented as the “owner” of the El Diablo restaurant.  This, however, is not the subject matter
of this motion.

2
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socialize within blocks of this very popular restaurant.2

Nor do Plaintiffs seek Defendants’ financial ruin.  As Plaintiffs’ conduct throughout this

litigation has illustrated, Plaintiffs have frequently sought to keep costs down.  See e.g., Pls.’

Mot. for Stay (doc. #63).  For this same reason, Plaintiffs seek leave to file their Supplemental

and Third Amended Complaint.  

Despite defense counsel’s assertions to the contrary, Plaintiffs’ Supplemental and Third

Amended Complaint accomplishes this goal by streamlining the Complaint in order to focus it

on Plaintiffs’ ADA claims, and does so in multiple ways.  Firstly, Plaintiffs have removed any

reference to the CADA – the claim Plaintiffs voluntarily dismissed – throughout the Complaint. 

Secondly, Plaintiffs have removed extraneous, and immaterial background allegations from the

Complaint.  For example, in the Second Amended Complaint, Fox added as background

information that his firm litigates in the field of civil rights for people with disabilities.  Based on

that allegation, Defendant has served discovery requests seeking the identity of every ADA

lawsuit that Mr. Fox has appeared as counsel in the past five years, and the complaints, amended

complaints and declarations submitted by Mr. Fox in those cases.  This information and

documents have nothing to do with whether El Diablo was altered in a manner that violates the

ADA’s alterations requirements,3 preventing customers who use wheelchairs from having ready,

2  Plaintiff Fox’s law office is across the street from El Diablo.  CCDC and the offices
where Plaintiffs Reiskin and Lewis work are 5.5 blocks from El Diablo.  

3  42 U.S.C. § 12183(a)(2); 28 C.F.R. § 36.402 (all requiring that when a public
accommodation makes alterations, whatever is altered must be “readily accessible to and usable
by individuals.)

3
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equal, usable access to the restaurant.  Rather than having to submit yet another discovery

dispute to this Court, Plaintiffs seek to resolve this issue simply by removing the allegation. 

Thirdly, as Defendants have repeatedly stated, Plaintiffs’ past complaints, the currently-operative

Second Amended Complaint included, misapprehends the relationship between the Defendants

with respect to ownership and operation of the restaurant and the structure in which it is located. 

See Defs.’ Answers to 2d Am. Compl., ¶¶ 21-22 (doc. #s 108 & 109).

In addition, despite several attempts to conduct an early inspection in this case and

present the pure legal issue of whether Defendants violated the ADA’s alterations requirements,

Defendants refused.  Williams Dec. ¶ 7-9 and Exs. B & C.  Plaintiffs were only recently

permitted to inspect Defendants’ restaurant.  Per Magistrate Judge Watanabe’s order, between

the hours of  5:00 a.m. and 7:00 a.m. on August 16, 2011, Plaintiffs conducted a Rule 34

inspection of El Diablo.  As a result of that inspection, Plaintiffs have identified numerous other

ADA violations within the restaurant, and now seek to add those allegations to the complaint. 

As this Court acknowledged during the August 12, 2011 hearing on Defendants’ last minute,

unneeded motion to amend the scheduling order to propound a significantly large number of

additional discovery requests, Plaintiffs were entitled to an inspection and entitled to inspect all

areas of the restaurant, including the restroom, open to the public that will or could be used by

Plaintiffs if Defendants make their restaurant accessible.  See, e.g., Steger v. Franco, Inc., 228

F.3d 889 (8th Cir. 2000); Parr v. L & L Drive-Inn Restaurant, 96 F. Supp. 2d 1065, 1081 (D.

Haw. 2000) (plaintiffs in an ADA case have standing to challenge all barriers in a restaurant that

affect their disability).

4
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ARGUMENT

Under Rule 15 of the Federal Rules of Civil Procedure, Plaintiffs may amend their

Complaint once as a matter of course within 21 days of serving it, or 21 days after service of a

responsive pleading or a motion under Rule 12(b), (e), or (f), whichever is earlier.  Fed. R. Civ.

P. 15(a)(1).  “In all other cases, a party may amend its pleadings only with the opposing party’s

written consent or the court’s leave.”  Fed. R. Civ. P. 15(a)(2).  In this matter, Defendants have

filed their Answers and will not consent to the Amendment sought herein; therefore, Plaintiffs

must seek this Court’s leave to amend their complaint.  

STANDARDS PERTAINING TO REQUEST FOR LEAVE TO AMEND

Leave to amend “should [be] freely give[n] when justice so requires.” Id.  “Under Fed. R.

Civ. P. 15(a)(2), ‘[r]efusing leave to amend is generally only justified upon a showing of undue

delay, undue prejudice to the opposing party, bad faith or dilatory motive, failure to cure

deficiencies by amendments previously allowed, or futility of the amendment.’”  Whitington v.

Ortiz, 307 Fed. Appx. 179, 196 (10th Cir. 2009) (citing Frank v. U.S. West, Inc., 3 F.3d 1357,

1365 (10th Cir. 1993)).  Absent such a showing by the party opposing amendment, denial of a

motion for leave to file an amended complaint constitutes an abuse of discretion.  See

Whitington, 307 Fed. Appx. at 196; Anderson v. Suiters, 499 F.3d 1228, 1238 (10th Cir. 2007). 

“The liberal granting of motions for leave to amend reflects the basic policy that pleadings

should enable a claim to be heard on its merits.”  Sandoval v. Martinez-Barnish, 2010 WL

618286, No. 09-cv-02434-REB-MJW at *1 (D. Colo. February 19, 2010) (quoting Calderon v.

Kansas Dep’t of Soc. and Rehab. Servs., 181 F.3d 1180, 1186 (10th Cir. 1999)).

5
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A. Good Cause

There is good cause to allow Plaintiff to amend the complaint.  As described above,

Plaintiffs’ Supplemental and Third Amended Complaint removes extraneous allegations,

corrects heretofore unappreciated distinctions between the Defendants and their ownership and

operation of El Diablo, and, importantly, removes all references to the state law claim that has

now been withdrawn.  Amendment under Rule 15 “is the proper mechanism by which parties

may seek to amend to drop some, but not all, of their claims against an opposing party.”  Gipson

v. Southwestern Bell Tele. Co., No. 08-2017-KHV-DJW, 2008 WL 4307617, *5 (D. Kan. July

18, 2008) citing Hells Canyon Preservation Council v. U.S. Forest Serv., 403 F.3d 683, 687 (9th

Cir. 2005); Klay v. United Healthgroup, Inc., 376 F.3d 1092, 1106 (11th Cir. 2004); 8 James W.

Moore, Moore’s Federal Practice § 41.21[2], at 41-32 (3d ed. 2004) (“A plaintiff wishing to

eliminate particular claims or issues from the action should amend the complaint under Rule

15(a) rather than dismiss under Rule 41(a).”).  Consequently, Plaintiffs have good cause to

amend their Complaint.

Moreover, as a result of Plaintiffs’ recent inspection of Defendants’ restaurant, Plaintiffs

have discovered several additional ADA violations, which should be added to the complaint. 

See Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 545 (2007) (Rule 8 requires pleadings to

“give the defendant fair notice of what the . . . claim is and the grounds upon which it rests.”

(internal citation omitted)).  Defendants have argued in response to several of Plaintiffs’

6
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discovery requests,4 Plaintiffs bear “the initial burden of identifying alleged barriers to access . . .

.”  Defs.’ Brief in Opp. (doc. #111, p.6).  Plaintiffs now seek to specifically identify those ADA

violations discovered at the August 16 inspection of El Diablo, consistent with Defendants’

request and as required by Rule 8, Federal Rules of Civil Procedure.

In addition, in an effort again to pare this case down to the basic issues regarding whether

Defendants complied with the alterations requirements, Plaintiffs’ amended complaint seeks to

substitute allegations with the word “alterations” in each place where Defendants chose to deny

“as pleaded” the existing allegation.  Compare Second Am. Compl.¶ 35 (“It was feasible for

Defendants to have constructed these raised seating areas in such a manner that they would be

readily accessible to individuals who use wheelchairs or motorized scooters,” denied by

Defendants saying they “did not perform any construction”) Ds. Ans. Second. Am. Cpt. ¶ 35

with Ps. Supp. and Third Am. Cpt. ¶ 152 (“It was feasible for Defendants to perform or cause the

alterations to El Diablo to be performed in such a manner that the altered portions provide ready

access to individuals with disabilities, including individuals who use wheelchairs or motorized

scooters for mobility.”).  Plaintiffs’ changes to accommodate Defendants’ hypertechnical read of

the allegations should result in further admissions in this case likely to simplify the issues for the

proposed bench trial.

B. Undue Prejudice

4 Plaintiffs do not concede that Defendants’ argument is accurate; nevertheless, it
illustrates the benefits of Plaintiffs’ explicitly reciting the ADA violations they allege exist.

7
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“Prejudice under Rule 15 ‘means undue difficulty in prosecuting or defending a lawsuit

as a result of a change of tactics or theories on the part of the other party[,]’” Sandoval, 2010 WL

618286, at *1 (quoting Texas Instruments, Inc. v. BIAX Corp., 2009 WL 3158155, No. 07-cv-

02370-WDM-MEH, at *3 (D. Colo. September 28, 2009)), and is “the most important factor to

consider in deciding a motion to amend the pleadings.”  Frazier v. Zavaras, 2010 WL 965294,

No. 09-cv-02288-CBS, at *2 (D. Colo. March 4, 2010).  Moreover, neither the need for

additional discovery, nor the expenditure of time, money, and effort alone is grounds for a

finding of prejudice.  Texas Instruments, 2009 WL 3158155, at *3 (quoting S.E.C. v. Naccio,

2008 WL 2756941, No. 05-cv-00480-MSK-CBS, at *7 (D. Colo. July 14, 2008)); Hull v.

Colorado State Univ., 2010 WL 427217, No. 08-cv-00198-PAB-MJW, at *3 (D. Colo. February

2, 2010) (quoting Bylin v. Billings, 568 F.3d 1224, 1230-31 (10th Cir. 2009)).  

Defendants will not suffer prejudice should this Court grant Plaintiffs leave to amend. 

Plaintiffs are not changing legal theories or tactics, but rather simply removing several of the

“approximately 150 factual allegations” that were added to the Second Amended Complaint. 

Defs.’ Opp Brief at p.4 (doc. #111).  

Moreover, if Plaintiffs are granted leave, Defendants will no longer be required to seek

information regarding allegations that appeared in the Second Amended Complaint to support

Plaintiffs’ state law damage claims.  Similarly, Defendants will no longer feel compelled to seek

discovery regarding immaterial allegations, because those allegations will be gone.  Defendants

will also no longer be burdened with Plaintiffs’ erroneous allegations regarding the Defendant

entities and their respective operation and ownership of the restaurant and restaurant space. 

8
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Instead, Defendants will be free to focus on discovery related to the remaining ADA claims.

Furthermore, Plaintiffs submit that the explicit addition of the specific ADA violations

Plaintiffs discovered at the August 16 inspection of the restaurant will not unduly prejudice

Defendants.  Defendants will have concrete notice of the alleged ADA violations, and the facts

supporting such allegations.

Accordingly, Defendants will not suffer undue difficulty in defending this lawsuit.  See

Sandoval, supra.  Defendants will, in fact, have only a single claim for relief, based upon more

accurate factual allegations, to defend against.

C. Undue Delay, and Bad Faith or Dilatory Motive

In Foman v. Davis, 371 U.S. 178, 182 (1962), the Supreme Court listed “undue delay” as

one of the justifications for denying a motion to amend.  While “[p]rejudice and timeliness are

obviously closely related,” Minter v. Prime Equipment Co., 451 F.3d 1196, 1205 (10th Cir.

2006), they are analytically distinct.  Nevertheless, as with the requirement that any prejudice

resulting from the grant of leave to amend be undue, delay must also be undue or dilatory in

order to warrant the denial of leave to amend.  Id.  

The amendment Plaintiffs seek herein is neither the result of, nor interposed to create

delay.  Plaintiffs withdrew their state law claim on August 11, 2011.  Since that time, Plaintiffs

and their counsel have focused on preparing and responding to numerous pleadings in this case,

have conducted a Rule 34 inspection of the restaurant, and have attempted to informally resolve

several discovery disputes with Defendants.  In addition, Plaintiffs’ counsel had several other

significant deadlines in other cases that demanded immediate attention.  This motion is brought

9
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less than one month after Plaintiffs’ withdrawal of their state law claim and Rule 34 inspection,

which does not constitute undue delay in bringing this motion.

Plaintiffs also do not seek leave in order to create undue delay.  Plaintiffs allege to have

suffered and continue to suffer discrimination, and have no interest in exacerbating that suffering

by creating additional delay.  In addition, Plaintiffs submit that the streamlining of this case that

would be accomplished with the filing of the Supplemental and Third Amended Complaint

would expedite resolution of this case.  By removing any reference to Plaintiffs’ withdrawn state

law claims, by removing extraneous allegations, by explicitly listing the alleged ADA violations

Plaintiffs discovered during the Rule 34 inspection, and by correcting erroneous allegations,

Plaintiffs seek to narrow the scope of this case to those issues that truly are in dispute.  Since

there would be more accurate factual allegations, and since there would only be a single claim

for relief, both of the parties, as well as this Court, would be permitted to focus on the

expeditious resolution of that single claim.

D. Futility

Amendment of a complaint may also be denied if the amendment sought would be futile.

Frank, 3 F.3d at 1365; ” Anderson v. Suiters, 499 F.3d 1228, 1238 (10th Cir.2007) (citing Lind v.

Aetna Health, Inc., 466 F.3d 1195, 1199 (10th Cir. 2006)).  “‘A proposed amendment is futile if

the complaint, as amended, would be subject to dismissal.’”  Texas Instruments, 2009 WL

3158155, at *3 (quoting Lind v. Aetna Health, Inc., 466 F.3d 1195, 1199 (10th Cir. 2006)). 

Here, Plaintiffs proposed Supplemental and Third Amended Complaint makes similar factual

and legal allegations to those made in the original and first amended complaints.  Those factual

10
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and legal allegations, however, would be more targeted at the remaining claim in this case.  Such

amendment is not futile. 

E. Failure to Cure Deficiencies by Amendments Previously Allowed

Amendment may also be denied if the party seeking to amend fails by amendment to cure

deficiencies in the complaint previously allowed.  Frank at 1365.  This justification for denying

leave to amend does not apply in this case.  Plaintiff Fox first amended his complaint to correct

the identity of the Defendant entities.  The second amendment added three additional plaintiffs. 

Neither of these amendments were deficient.

CONCLUSION

None of the reasons for denying leave to amend under Rule 15 exist in this case, and,

therefore, leave to amend and join Plaintiffs should freely be granted.

WHEREFORE, Plaintiffs respectfully request that this Court grant this Motion for Leave

to File Supplemental and Third Amended Complaint, accept the Supplemental and Third

Amended Complaint (filed with this motion) for filing, and any other relief that this Court deems

necessary, proper and just.

11
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Dated: August 31, 2011 Respectfully submitted,

COLORADO CROSS-DISABILITY COALITION
LEGAL PROGRAM

 /s/ Kevin W. Williams                                                 
Kevin W. Williams
Andrew C. Montoya
Colorado Cross-Disability Coalition
655 Broadway, Suite 775
Denver, CO 80203
Telephone:  (303) 839-1775
Facsimile: (303) 839-1782
E-mail: kwilliams@ccdconline.org
E-mail: amontoya@ccdconline.org

                                            
Attorneys for Plaintiff

12
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CERTIFICATE OF SERVICE

I hereby certify that on August 31, 2011, a copy of the foregoing document with the
Clerk of Court using the CM/ECF system, which will provide electronic service to the following:

Philip L. Gordon,
Jack D. Patten, III
pgordon@littler.com
jpatten@littler.com

 /s/ Briana McCarten                                           
Briana McCarten, Legal Program Assistant
Colorado Cross-Disability Coalition
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