
  

 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

Case No.  10-cv-03135-RPM-MJW 

TIMOTHY P. FOX, 
JON JAIME LEWIS, 
JULIE REISKIN, and 
COLORADO CROSS-DISABILITY COALITION, Colorado non-profit corporation 

Plaintiff, 

v. 

MORREALE HOTELS, LLC, a Colorado Limited Liability Company, and SKETCH 
RESTAURANT, LLC d/b/a EL DIABLO, a Colorado Limited Liability Company, 

Defendant. 

DEFENDANTS’ MEMORANDUM IN OPPOSITION TO 
PLAINTIFFS’ MOTION TO COMPEL 

 
Defendants Morreale Hotels, LLC (“Morreale Hotels”) and Sketch Restaurant, LLC d/b/a 

El Diablo (“Sketch”) (jointly, “defendants”), through their undersigned counsel, respectfully 

submit this Memorandum in opposition to the Motion To Compel (the “Motion”) filed on behalf 

of plaintiffs Timothy J. Fox (“Fox”), Julie Reiskin (“Reiskin”), Jon Jaime Lewis (“Lewis”), and 

Colorado Cross-Disability Coalition (“CCDC”) (collectively, “plaintiffs”).  In connection 

therewith, defendants state as follows. 

I.  SUMMARY OF DEFENDANTS’ POSITION  

Plaintiffs’ Motion should be denied because it raises “issues” which were fully resolved 

before the Motion was filed or seeks to compel the production of documents which defendants 
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have repeatedly told plaintiffs already have been produced or do not exist.  These non-issues 

including the following: 

1. Discovery Concerning Previously Pleaded Affirmative Defenses:  Defendants agreed 
before the Motion was filed to provide discovery if they re-pleaded these affirmative 
defenses in response to the Second Amended Complaint, which defendants ultimately 
decided not to do. 

 
2. Defendants’ Method Of Producing Documents:  As explained in correspondence to 

plaintiffs’ counsel before the Motion was filed, defendants complied fully with the 
Scheduling Order and with the Federal Rules of Civil Procedure when they produced 
documents the day after serving their discovery responses. 

 
3. Defendants’ Proper Assertion Of Attorney-Client Privilege:  As this Court already has 

ruled, defendants were not required to provide plaintiffs with a privilege log specifying 
communications between defendants’ client representatives and litigation counsel. 

 
4. Defendants Can Not Be Compelled To Produce Documents That Already Were Produced 

Or Do Not Exist:  These documents include (a) the contract between Morreale Hotels and 
its architect, Studiotrope; (b) the contract between Morreale Hotels and its general 
contractor, Kuntz & Associates; (c) duplicates of documents produced to plaintiffs by 
Studiotrope and Kuntz & Associates in response to subpoenas; (d) documents showing 
the cost of specific elements of the alterations to the space in which El Diablo is located; 
and (e) documents related to M, Inc. 

 
5. Defendants Properly Objected To The Number Of Plaintiffs’ Discovery Requests:  

Plaintiffs’ discovery requests containing multiple, discrete sub-parts resulted in plaintiffs 
exceeding the number of interrogatories and document requests permitted under the 
Scheduling Order before it was amended.  In light of this Court’s Order permitting 
plaintiffs to serve additional discovery requests and before plaintiffs filed their Motion, 
defendants agreed to respond to discovery requests to which they had not previously 
responded based on this objection, and defendants have now responded. 

 
Had plaintiffs properly conferred with defendants, this Motion could have been avoided 

in its entirety.  Instead, intent on continuing their effort to drive up the cost of this litigation and 

to besmirch undersigned counsel’s and defendants’ reputation, plaintiffs filed yet another 

meaningless and unnecessary motion to compel.  For these reasons, as explained more fully 

below, the Motion should be denied. 
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II.  RELEVANT PROCEDURAL BACKGROUND  

On July 20, 2011, this Court issued several orders in this case bearing upon the course of 

discovery.  [Doc. Nos. 72-74].  Specifically, this Court (1) granted Defendants’ Motion To Seal 

Confidential Discovery Material; (2) granted, in part, Defendants’ Motion For Protective Order; 

(3) denied Plaintiff’s Motion To Stay Discovery, which sought, among other things, that the 

Court hold in abeyance its ruling on Defendants’ Motion For Protective Order pending a decision 

on Plaintiff’s Motion For Partial Summary Judgment; and (4) accepted the Second Amended 

Complaint for filing with the Court.  In addition to these rulings, this Court in its Orders 

themselves, and by virtue of entering the Orders, established August 10, 2011, as the deadline for 

defendants to respond to plaintiffs’ third through seventh sets of discovery requests and to file a 

pleading responsive to the Second Amended Complaint as well as the deadline for Fox to 

respond to defendants’ first set of discovery directed to him. 

On August 10, 2011, defendants timely responded to the third through seventh sets of 

discovery requests.  [See Doc. Nos. 102-6 – 102-10].  Defendants also moved to dismiss the 

Second Claim For Relief in the Second Amended Complaint, which alleged violations of the 

Colorado Anti-Discrimination Act (CADA), based on plaintiffs’ failure to exhaust administrative 

remedies and CCDC’s lack of standing.  [Doc. No. 96].  Defendants were forced to move to 

dismiss because CCDC sought to recover statutory damages of up to $500 per alleged violation 

of CADA for each of its hundreds or thousands of members, potentially exposing defendants to 

significant monetary damages.  [See Doc No. 75 ¶218.]  Thus, plaintiffs’ insinuation (Motion at 

2) that defendants somehow acted improperly by filing their Motion To Dismiss is groundless. 
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In fact, the Motion To Dismiss was so meritorious that plaintiffs withdrew their CADA 

claim on August 11, 2011, the day after the Motion was filed.  [See Doc. No. 97].  Plaintiffs’ 

attempt in the Motion (p. 2) to explain away their rapid retreat from their CADA claim by 

referring to the purported “minimal damages recovery under CADA,” touting their noble quest 

for injunctive relief, and proclaiming their selfless intent to preserve “this Court’s time and the 

parties’ resources” is, at best, disingenuous.  In reality, plaintiffs were concerned about a 

precedent that would effectively bar CCDC from using in future litigation the threat of multiple 

damages awards under CADA and that would require the organization and its members to 

exhaust administrative remedies before bringing such a claim.1   

In response to plaintiffs’ unanticipated withdrawal of their CADA claim, defendants 

worked diligently to prepare their respective Answer to the Second Amended Complaint, which 

added approximately 150 factual allegations to the Amended Complaint.  On August 22, 2011, 

each defendant filed its Answer to the Second Amended Complaint.  [Doc Nos. 108-109] 

III.  ARGUMENT  

A. Plaintiffs Failed To Confer In Good Faith Concerning The Motion 

Late on Friday, August 12, 2011, plaintiffs sent a draft of their Motion To Compel to 

defendants and demanded a response by the following Monday, August 15, 2011.  Exhibit A 

hereto.  Defendants explained the unreasonableness of this demand and agreed to respond by 

August 16, 2011.  Exhibit B hereto.  In their substantive response, defendants agreed to address 

several of plaintiffs’ complaints, and, as described below, they have done so.  Exhibit C hereto.  

                                                
1 In 1997, CCDC received a favorable ruling on administrative exhaustion in a case which has not been followed by 
any other court in this jurisdiction since.  The Motion To Dismiss demonstrated why that case is not good law. 

Case 1:10-cv-03135-RPM -MJW   Document 111    Filed 08/29/11   USDC Colorado   Page 4 of
 20



 5 

 

 

Nonetheless, within one hour of receiving defendants’ letter, plaintiffs filed their Motion, raising 

the same issues raised in their draft motion, including the several issues which defendants had 

agreed to resolve without this Court’s involvement.  In short, plaintiffs did not make a reasonable 

effort to confer about the instant Motion as they were required to do under D.C.Colo.L.Civ.R. 

7.1A 

B. Defendants Properly Responded To Request For Production No. 20. 

Plaintiffs’ assertion of impropriety in connection with defendants’ response to Request 

For Production No. 20 lacks any merit. 

That document request seeks documents supporting the Second and Third Affirmative 

Defenses that defendants pled in their respective Answer to the Amended Complaint at the 

inception of this case in March 2011.  After the Second Amended Complaint was accepted for 

filing, defendants were considering whether to re-plead these affirmative defenses.  Defendants 

had not yet reached a conclusion on their consideration when they responded to Request For 

Production No. 20 on August 10, 2011.  Thus, defendants stated in their response, “If defendants 

assert defenses in response to the Second Amended Complaint similar to the Second and Third 

Affirmative Defenses asserted in response to the Amended Complaint, they will produce non-

privileged documents, if any, within their possession, custody or control that are responsive to 

this request.”  Obviously, if defendants decided not to replead these affirmative defenses, there 

would be no documents to produce. 

In their respective Answer to the Second Amended Complaint, filed on August 22, 2011, 

defendants decided not to re-plead their Third Affirmative Defense to the Amended Complaint 

and to revise their previous Second Affirmative Defense to the Amended Complaint.  Thus, the 
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affirmative defense falling within the scope of Request For Production No. 20 is now limited to 

the following:   

Plaintiffs have not yet specified the removal of alleged barriers, if 
any, that they seek in this case, and plaintiffs have taken the 
position to date that the ADA’s barrier removal provision does not 
apply to this case.  If and to the extent plaintiffs identify alleged 
barriers and assert that defendant has a duty to remove such 
alleged barriers, defendant reserves the right to assert that such 
barrier removal would not be readily achievable. 

Doc. Nos. 108 at 18; 109 at 18.   

 This affirmative defense, as pled, is consistent with the case law in the Tenth Circuit, 

which imposes on the plaintiff the initial burden of identifying alleged barriers to access subject 

to the ADA’s barrier removal requirement as well as suggested methods of removal.  See 

Colorado Cross-Disability Coalition v. Hermanson Family Ltd. Partnership, 264 F.3d 999 (10th 

Cir. 2001) (“Plaintiff must initially introduce evidence tending to establish that the proposed 

method of architectural barrier removal is ‘readily achievable,’ i.e., ‘easily accomplishable and 

able to be carried out without much difficulty or expense’ under the particular circumstances. 42 

U.S.C. § 12181(9). Only if Plaintiff satisfies this initial burden does the burden of persuasion 

shift to Defendant to prove that the requested barrier removal method is not readily achievable.”) 

More than eight months after they filed their Complaint, plaintiffs have not yet identified 

any such barriers nor a proposed method of removal.  Indeed, since defendants filed their 

Answer to the Amended Complaint on March 3, 2011, plaintiffs have taken the position that the 

“readily achievable” standard does not apply to this case.  As a result, defendants can not 

determine whether they will assert the readily achievable defense and, if so, what documents 

would be relevant to that defense.  Accordingly, there is nothing to compel. 
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Plaintiffs’ contention that undersigned counsel has acted in bad faith in connection with 

this discovery request (Motion at 10) is without merit.  Defendants’ representations to the Court 

in connection with their Motion To Amend Scheduling Order, which plaintiffs quote in their 

Motion, were not the least bit misleading.  Undersigned counsel’s point when asserting in the 

context of that motion that defendants’ affirmative defenses would be the same from plaintiffs’ 

perspective was simply that plaintiffs should not be granted leave to propound additional 

discovery requests because defendants’ anticipated affirmative defenses in response to the 

Second Amended Complaint would not change in a manner that warranted additional discovery 

for plaintiffs.  That is exactly what happened here:  Defendants withdrew their former Second 

Affirmative Defense (undue burden) and revised their former Second Affirmative Defense (not 

readily achievable).  Defendants acknowledge that Request For Production No. 20 continues to 

apply to defendants’ current Second Affirmative Defense.  In the event, plaintiffs specify alleged 

barriers to access and proposed method(s) of barrier removal and if defendants take the position 

that removal of such barriers is not readily achievable, they will supplement their response to this 

document request. 

In sum, there is nothing to compel, and no reason to sanction undersigned counsel or 

defendants.  Indeed, plaintiffs appear to have raised this issue solely to cast aspersions at counsel 

given that defendants agreed before plaintiffs filed their Motion that if they re-pleaded the former 

Second or Third Affirmative Defenses, they would produce documents, if any, that are 

responsive to Request For Production No. 20.  See Ex. C at 2. 
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C. Defendants Properly Produced Documents To Plaintiff. 

Plaintiffs’ complaints in the Motion regarding the method of defendants’ document 

production (Motion at 10-13) are trivial and without merit.   

To begin with, defendants placed the CDs containing their document production in the 

mail on August 11, 2011, the day after they served the discovery responses.  See Exhibit D 

hereto.  Due to the size of the document production, defendants produced their responsive 

documents on a disk.2  Accordingly, defendants complied fully with the Scheduling Order.  See 

Scheduling Order [Doc. No. 20] at ¶5(f) (“The parties agree to exchange all documents, 

including correspondence and discovery documents electronically by e-mail when practicable or 

by disk, if e-mail is not practicable where documents are available in electronic format.”) 

Plaintiffs also are wrong when they contend that defendants’ document production was 

improper because defendants did not follow the instruction in plaintiffs’ discovery requests and 

correspond specific documents to a specific document request.  Motion at 11.  Contrary to 

plaintiffs’ assertion (id. at 11 n.11), Rule 34(b)(2)(B) does not require a responding party to 

comply with the requesting party’s instructions with respect to the method of production; that 

rule, by its plain terms, applies only to the substantive request and the substantive response, not 

to instructions.  Moreover, Rule 34(b)(2)(E)(i) does not require that documents be produced as 

plaintiffs instructed; that rule provides a choice in the methods of production.  Finally, in each set 

of discovery responses, defendants objected to plaintiffs’ instructions “to the extent they purport 

to impose obligations on Defendants in addition to, or in variance of, any obligation imposed by 

                                                
2 Moreover, after plaintiffs informed defendants that they had not received the CDs on the next day — Friday, 
August 12, 2011 — defendants offered to hand deliver the CDs.  Ex. B at 1.  However, defendants received the CDs 
in Monday’s mail, so hand delivery was not necessary. 
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the Federal Rules of Civil Procedure.”  See, e.g., Doc. No. 102-6 at 2.  This objection applied to 

plaintiffs’ instruction regarding the method of document production because that instruction 

sought to deprive defendants of their choice under Fed.R.Civ.P. 34(b)(2)(E) of the method of 

production.  As a result, plaintiffs’ contentions on this point should be rejected. 

D. Defendants Have Not Waived The Attorney-Client Privilege. 

Several of plaintiffs’ discovery requests were written so broadly that they called for the 

production of communications between defendants’ client representative(s) and Littler 

Mendelson, defendants’ outside counsel.  See, e.g., Doc. No. 102-6 at 3 (Interrogatory No. 13).  

Accordingly, defendants asserted attorney-client privilege as an objection to several discovery 

requests.  Defendants did not object on grounds of privilege with respect to any communications 

other than communications between defendants’ client representative(s) and Littler Mendelson.  

Thus, defendants are not withholding from discovery any attorney-client communications pre-

dating the filing of the Complaint. 

This Court has already ruled that defendants’ assertion of privilege with respect to such 

communications was proper despite defendants’ not having produced a privilege log to plaintiffs.  

Doc. No. 86 at 4.  Plaintiffs should not be permitted to waste judicial resources by re-litigating 

this issue. 

Notably, plaintiffs have engaged in the exact same conduct about which they complain 

here.  Fox asserted either the attorney-client privilege or work product protection in response to 

nine discovery requests, presumably because he contends that those discovery requests 

encompassed communications between him and his litigation counsel.  See Plaintiff Timothy P. 

Fox’s Responses And Objections To Defendants’ First Set Of Interrogatories, Requests For 
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Production Of Documents, And Requests For Admission Directed To Plaintiff Timothy P. Fox, 

attached hereto as Exhibit E, at Responses To Interrogatory Nos. 2, 3, 4, 9, and 10; Responses To 

Request For Production Nos. 6, 7, 12, and 14.  Nonetheless, plaintiffs’ counsel has not produced 

a privilege log to defendants.  For this additional reasons, plaintiffs’ complaint about defendants’ 

not producing a privilege log is groundless. 

E. Defendants Should Not Be Required To Produce Duplicates Of Documents Already 
Produced By Their Agents. 

In all of their discovery requests, plaintiffs define “Defendants” to include “Morreale 

Hotels LLC” and then define that term to mean “Morreale Hotels, LLC, including any 

employees, agents and/or representatives.”  See, e.g., Plaintiff’s Fifth Set Of Discovery Requests 

To Defendants Morreale Hotels, LLC and Sketch Restaurant, LLC, attached hereto as Exhibit F 

at 6.  Studiotrope, the architect who, under contract with Morreale Hotels, designed the 

alterations to the space in which El Diablo is located, and Kunz & Associates, Morreale Hotels’ 

general contractor for that project, were acting as Morreale Hotels’ agents when they performed 

their services.  Because Studiotrope and Kunz & Associates were Morreale Hotels’ agents with 

respect to the alterations, requests for production to Morreale Hotels, by plaintiffs own 

definition, encompass documents in the possession of those two entities.   

In response to a subpoena duces tecum served by plaintiffs, plaintiffs received document 

productions from both Studiotrope and Kunz & Associates.  See Plaintiffs’ First Supplemental 

Disclosures attached hereto as Exhibit G; Plaintiffs’ Second Supplemental Disclosures, attached 

hereto as Exhibit H.  Studiotrope’s document production was particularly extensive, including 

thousands of pages of documents, photographs, drawings, plans, etc.  Morreale Hotels should not 

be required to bear the expense of re-producing duplicate copies of any documents in the 
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possession of its architect and general contractor and already produced to plaintiffs.  As a 

practical matter, those entities, particularly Studiotrope, created the vast majority of the 

documents related to the design and construction of the alterations to the space in which El 

Diablo is located. 

F. Defendants Properly Refused To Respond To Plaintiffs’ Discovery Requests That 
Exceeded The Permissible Number Of Discovery Requests. 

Defendants objected to several of plaintiffs’ discovery requests on grounds that they 

consisted of multiple discovery requests.  When these multiple discovery request were totaled, 

plaintiffs had exceeded the permissible number of discovery requests under the Scheduling Order 

as entered on April 20, 2011, which limited plaintiffs to twenty-five interrogatories and twenty-

five requests for production of documents.  As a result, defendants did not respond to the excess 

interrogatories and requests for production of documents when they served their discovery 

responses on August 10, 2011. 

On August 12, 2011, this Court granted plaintiffs leave to propound an additional twenty-

five interrogatories and an additional twenty-five requests for production.  [Doc. No. 98.]  

Acknowledging that in light of this ruling, defendants are required to respond to the discovery 

requests to which they previously did not respond, defendants agreed to provide responses before 

plaintiffs filed the instant Motion.  Ex. C at 2.  Defendants served their responses to these 

discovery requests on August 26, 2011.  Exhibits I and J hereto.  Accordingly, there is nothing to 

compel. 

Plaintiffs’ Motion apparently does not dispute that there is nothing for this Court to 

compel but instead seeks an advisory ruling on defendants’ objections based on the multiplicity 

of discovery requests within a single discovery request.  This issue would become ripe for 
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decision only if plaintiffs were to serve more than twenty additional interrogatories or requests 

for production.  In the event this Court, nonetheless, rules on this issue, defendants’ objections 

that plaintiffs’ discovery requests contain multiple discrete sub-parts should be sustained for the 

reasons described below. 

As an initial matter and contrary to plaintiffs’ assertion, a party can ask only one discrete 

question in each discovery request.  See e.g., Fed.R.Civ.P. 33(a) (limiting a party to twenty-five 

interrogatories, “including all discrete subparts”).  While there is little case law defining the 

precise parameters of a single discovery request, the case law is clear that each discovery request 

may contain only one question or constitute one discrete subpart.  See, e.g., Wallin v. CMI, 03-

cv-02319-WDM-MJW, 2007 U.S. Dist. LEXIS 19250, *6 (D. Colo. Mar. 16, 2007) (affirming 

Judge Watanabe’s ruling that discovery requests’ “‘subparts’ [were] not subparts at all, but rather 

separate questions”).  Thus, this Court has ruled that plaintiffs’ Interrogatory No. 6, which asks 

numerous questions about each of defendants’ responses to the requests for admission in 

Plaintiff’s First Set Of Discovery Requests contained multiple, discrete subparts.  Doc. No. 72 

¶16. 

Plaintiffs seek to avoid this numerical limitation by re-categorizing their multiple 

requests as multiple “subparts” about one topic.  As explained below, however, plaintiffs’ 

“‘subparts’ are not subparts at all, but rather separate questions.”  Id.   

First, Interrogatory No. 13 directs defendants to: 

Identify when the document produced as MH 000001 was created, 
why it was created, all individuals who participated in its creation, 
each and every time it has been implemented, all managers or 
employees who have implemented this policy, all individuals who 
witnessed the implementation of the policy and all prior and 
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subsequent drafts of the policy, including, without limitation, all e-
mail regarding this policy. 

This interrogatory contains two separate questions about two separate topics: (1) the 

identification of when the document produced as MHOOOOO1 was created, why it was created, 

and all individuals who participated in its creation, and (2) each and every time it has been implemented, 

all managers or employees who have implemented this policy, all individuals who witnessed the 

implementation of the policy and all prior and subsequent drafts of the policy, including, without 

limitation, all e-mail regarding this policy.  Consequently, it counts as two interrogatories against 

plaintiffs’ numerical limit. 

Next, Interrogatory No. 14 requests that defendants: 

Identify (a) the total number of tables You have available in El 
Diablo and in storage for use in El Diablo, and the height of each 
table as measured from the floor to the bottom of the table, (b) how 
many such tables You have available for use that are no higher 
than thirty-four inches as measured from the floor to the bottom of 
the table, (c) how many such tables You make available on the 
Raised Seating Areas and the height of those tables as measured 
from the floor to the bottom of the table, (d) how many such tables 
You make made available on the Street Level and the height of 
those tables measured from the floor to the bottom of the table, and 
(e) any and all documents identifying your policies, practices and 
procedures for where all such tables are located in the restaurant 
when it is open to the public. 

This interrogatory sets forth two primary areas of questioning: (1) the identification and height of 

tables in storage and physically located in El Diablo restaurant; and (2) the identification of 

policies, practices and procedures for the location of all such tables inside El Diablo.  Therefore, it 

constitutes two separate interrogatories. 

Interrogatory No. 15 requests that defendants: 

Identify all reasons why M, Inc. is identified as the owner of the 
restaurant in documents disclosed to You as P0000I-5 and as 
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"M, Inc. on behalf of Morreale Hotels, LLC" in P000027, and state 
whether M, Inc. holds any ownership interest in either El Diablo or 
the Restaurant Space.  

As this interrogatory itself reflects, it seeks different information about unrelated documents  

Consequently, it counts as two separate interrogatories towards plaintiffs’ numerical limit. 

Request For Production No. 12 requests that defendants produce: 

All documents relating to the cost of and payment for all 
alterations regarding the following: (1) The Bar Area; (2) the Fixed 
Seating Area; and (3) the Raised Seating Area. 

This request seeks documents related to three distinct topics: the bar, the fixed seating area, and 

the raised seating area.  As such, it counts as three separate requests for production. 

Request For Production No. 20 requests that defendants produce: 

Any and all documents supporting your theory that the readily 
achievable barrier removal and/or undue burden/hardship defenses 
apply in this case, as set forth in Defendants' Second and Third 
Affirmative Defenses. 

This request seeks information about two separate affirmative defenses:  (1) defendants' former 

Second Affirmative Defense, which asserts that the readily achievable barrier defense applies in 

this litigation; and (2) defendants' former Third Affirmative Defense, which asserts that the 

undue burden/hardship defense applies in this litigation.  These distinct questions count as two 

towards plaintiffs’ numerical limit. 

Request For Production No. 21 requests that defendants produce: 

Any and all documents showing the overall financial resources of 
Defendants from the time of ownership, leasing and operation of 
the restaurant through the present day, all available overall 
financial resources of any parent company/ies, and all documents 
showing precisely how much money each Defendant spent on 
renovations and alterations and to providing accessibility for 
customers who use wheelchairs. 
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This document request seeks three different sets of documents: (1) documents concerning the 

overall financial resources of defendants from the time of ownership, leasing and operation of 

the restaurant through the present day; (2) documents concerning all available overall financial 

resources of any parent company/ies; and (3) documents showing precisely how much money 

each defendant spent on renovations and alterations and to providing accessibility for customers 

who use wheelchairs.  Each of these questions are properly categorized as separate request for 

productions. 

Request For Production No. 22 requests that defendants produce: 

Any and all documents showing the costs of providing access to 
customers who use wheelchairs at the El Diablo restaurant, 
including without limitation, which tables inside the restaurant are 
Readily Accessible to and Usable By customers who use 
wheelchairs, and  why, and which tables outside the restaurant on 
the patio, courtyard or any other outdoor seating area operated by 
Defendants, are Readily Accessible to and Usable By customers 
who use wheelchairs. 

This request seeks documents on three discrete topics; namely, (l) the costs of providing access 

to customers who use wheelchairs at the El Diablo restaurant; (2) information concerning tables 

inside the restaurant that are readily accessible to and usable by customers who use wheelchairs; 

and (3) tables outside the restaurant which are readily accessible to and usable by customers who 

use wheelchairs. 

For these reasons, defendants properly invoked the numerical limits on discovery 

established by the Scheduling Order.  Moreover, each unique discovery request recounted above 

should count against the numerical limit available to plaintiffs under the Scheduling Order as 

amended. 
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G. Defendants Cannot Produce Documents Which They Do Not Have And Which, In 
Any Event, Are Irrelevant. 

Plaintiffs’ Request For Production No. 12 seeks documents that show the “cost of and 

payment for” alterations to specific elements or spaces within El Diablo, e.g., the Bar Area, the 

Fixed Seating Area, and the Raised Seating Area.  Before plaintiffs filed their Motion, 

defendants explained that they did not possess the requested documents because invoices and 

checks related to the alteration were not broken down by, or allocated to, specific elements or 

spaces within the restaurant in the manner requested by plaintiffs.  Ex. C at 3.  Changing tack, 

plaintiffs now demand that “Defendants must produce all documents related to the cost of 

alterations.”  Motion at 20 (emphasis in original).  This contention should be rejected for several 

reasons. 

First, this Court already ruled on August 12, 2011, in connection with plaintiffs’ request 

for inspection of El Diablo that areas of the restaurant not used by customers, such as the kitchen 

and any office areas, are outside the scope of discovery.  [Doc. No. 98 at 2.]  This Court also 

ruled when granting Defendants’ Motion For Protective Order that (a) other aspects of the 

alterations, such as changes to structural elements and mechanical and electrical systems, are 

outside the scope of discovery and (b) requests for production seeking, among other things, 

purchase orders and other cost information related to the design and construction of the Fixed 

Seating Areas are overbroad.  Doc. No. 72 at ¶21-22. 

Second, plaintiffs have failed to demonstrate that information regarding the cost of 

alterations to customer areas is reasonably calculated to lead to the discovery of admissible 

evidence.  Plaintiffs’ principal argument on this point is that defendants raised the “readily 

achievable” and “undue burden” defenses in response to the Amended Complaint.  Motion at 20.  
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As noted above, neither defendant pleads “undue burden” in its Answer to the Second Amended 

Complaint and both defendants will assert the “readily achievable” defense only if and to the 

extent plaintiffs identify proposed barrier removal, and defendants determine that such 

proposal(s) is not readily achievable.   

Plaintiffs also argue that defendants should be burdened with the task of gathering every 

invoice and check related to the alterations because the “alterations standards take into 

consideration ‘feasibility’ in determining whether making the alteration accessible was feasible.”  

Motion at 20.  This argument is both conclusory and circular.  Even if plaintiffs were able to 

explain why the cost of the alterations to El Diablo is relevant to this case (which they have not 

done), defendants, at most, should be required to produce a document or documents, if any, 

showing the total cost of the alterations.  Plaintiff certainly has provided no justification for 

forcing defendants to gather every snippet of paper reflecting the purchase of, or payment for, 

each and every nail, screw, nut, bolt, wire, tool, and piece of wood. 

H. Defendants Have Responded To Request For Production No. 13 

Plaintiffs’ contention that defendants have not fully responded to Request For Production 

No. 13, which calls for production of the contract between Morreale Hotels and Studiotrope, and 

Morreale Hotels and Kunz & Associates, is wrong.  Defendants produced the contract with 

Studiotrope as part of the CD sent to plaintiffs on August 11, 2011.  That contract is the 

document bearing Bates Nos. MH000323-362.  As previously explained to plaintiffs, Morreale 

Hotels does not have a written contract with Kunz & Associates to produce with respect to the 

alterations of the space in which El Diablo is located.  Accordingly, there is nothing to compel. 
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I.  Defendants Have Fully Responded To Discovery Concerning M, Inc. 

Plaintiffs also complain about defendants responses to Interrogatory No. 15 and Request 

For Production Nos. 11 and 18, which seek information related to M, Inc., an entity that has no 

involvement in the operations of El Diablo and does not have any ownership interest in the space 

in which El Diablo is located.   

Interrogatory No. 15 demands, in pertinent part, that defendants “[i]dentify all reasons 

why M, Inc. is identified as the owner of the restaurant in documents disclosed to You as 

P000001-5 and as ‘M, Inc. on behalf of Morreale Hotels, LLC’ in P000027.”  The documents 

P00001-5 (attached as Exhibit K hereto) appear to be plans that were prepared by the architect 

Studiotrope; neither defendant prepared these documents.  Accordingly, defendants responded to 

this aspect of Interrogatory No. 15 as follows:  “Defendants do not know why M, Inc, is listed as 

the owner on documents Bates-labeled P000001-5 because M, Inc. does not have any ownership 

interest in defendants.”  There is nothing to compel from defendants on this point.   

With respect to document P000007, a memo on M, Inc. letterhead (attached as Exhibit L 

hereto), defendants explained as follows: 

. . . Morreale Hotels, LLC, does not have its own letterhead.  
Consequently, Jesse Morreale uses M, Inc. letterhead when 
conducting business for Morreale Hotels, LLC.  The designation 
“M, Inc., on behalf of Morreale Hotels, LLC” explains to the 
reader Mr. Morreale’s affiliation with M, Inc., and at the same time 
informs the reader that Mr. Morreale is signing on behalf of 
Morreale Hotels, LLC. 

Doc. No. 102-7 at 2.  Plaintiffs may not like defendants’ Verified Answer, but that does not 

mean there is anything to compel. 
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Request For Production Nos. 11 and 18 are duplicative and seek any contracts between 

M. Inc., and defendants.  Compare Doc. No. 102-7 at 2  with Doc. No. 102-9 at 8.   In response 

to both document requests, defendants informed plaintiffs there is no contact between M, Inc. 

and either defendant.  This is consistent with defendants’ position since the start of this case that 

M, Inc., has no ownership interest in, and no involvement in the operations of, either defendant 

or El Diablo.  To be sure, Jesse Morreale is the principal of the defendants and of M, Inc., but 

that does not change the fact that they are separate legal entities or that M, Inc., has no 

involvement in El Diablo.  Plaintiffs’ refusal to believe these facts does not provide a basis for 

compelling discovery. 

IV.  CONCLUSION  

For the foregoing reasons, Plaintiffs’ Motion To Compel should be denied and 

defendants should be awarded their reasonable attorneys’ fees and costs in connection with the 

preparation of this response. 

Dated August 29, 2011 
 

s/ Philip L. Gordon 
Philip L. Gordon 
Jack D. Patten, III 
LITTLER MENDELSON 
A Professional Corporation 
1200 17th Street 
Suite 1000 
Denver, CO  80202.5835 
Telephone:  303.629.6200 
 
ATTORNEYS FOR DEFENDANT 
MORREALE HOTELS, LLC AND 
SKETCH RESTAURANT, LLC 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 29th day of August, 2011 a true and correct copy of the above 

DEFENDANTS’ MEMORANDUM IN OPPOSITION TO PLAINTIFFS’  MOTION TO 

COMPEL was filed and served via CM/ECF to the following party.  A duly signed original is 

on file at the offices of Littler Mendelson, P.C. 

Kevin W. Williams 
Andrew C. Montoya 
Colorado Cross-Disability Coalition 
655 Broadway, Suite 775 
Denver, CO  80203   
   
 s/ Frances Martinez  

       Frances Martinez 
 
 
Firmwide:103347488.2 067612.1001  
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