
  

 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

Case No.  10-cv-03135-RPM-MJW 

TIMOTHY P. FOX, 
JON JAIME LEWIS, 
JULIE REISKIN, and 
COLORADO CROSS-DISABILITY COALITION, Colorado non-profit corporation 

Plaintiff, 

v. 

MORREALE HOTELS, LLC, a Colorado Limited Liability Company, and SKETCH 
RESTAURANT, LLC d/b/a EL DIABLO, a Colorado Limited Liability Company, 

Defendant. 

DEFENDANTS’ CROSS-MOTION FOR PARTIAL SUMMARY JUDGME NT 

 
Defendants Morreale Hotels, LLC and Sketch Restaurant, LLC d/b/a El Diablo (jointly 

“defendants”), through their undersigned counsel, pursuant to Rule 56(b), Federal Rules of Civil 

Procedure and D.C.Colo.L.Civ.R. 56.1(B), hereby cross-move for summary judgment in their 

favor on the First Claim For Relief asserted by plaintiff Timothy J. Fox (“Fox”), to the extent the 

claim alleges that the raised dining areas in El Diablo discriminate against him and with respect 

to any other claim or issue raised in Plaintiff’s Motion For Partial Summary Judgment [Doc. No. 

48].  As grounds in support of this Cross-Motion, defendants state as follows. 

I.  SUMMARY OF DEFENDANTS’ POSITION  

Plaintiff’s First Claim For Relief, to the extent it turns on his allegation that the  raised 

dining areas at El Diablo are not accessible to him, fails as a matter of law for a simple and 
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straightforward reason.  The applicable design guideline promulgated by the Department of 

Justice specifically provides that “in alterations,” like the renovation to the El Diablo restaurant 

at issue in this case, “accessibility of raised or sunken dining areas . . . is not required” so long as 

the restaurant provides an alternative space which meets the guideline’s requirements.  (emphasis 

supplied).  The undisputed facts establish that El Diablo’s street-level dining area is a fully 

compliant alternative.  Accordingly, this Cross-Motion should be granted. 

II.  DEFENDANTS’ STATEMENT OF UNDISPUTED FACTS  

1. El Diablo is a Mexican restaurant located in the historic First Avenue Hotel 

building, which was first constructed in the early 1900s.  Defendants renovated the space in 

which El Diablo is located before opening for business on August 20, 2010.  Declaration of Jesse 

Morreale (“Morreale Dec.”), dated August 15, 2011 (filed contemporaneously herewith) at ¶6. 

2. The renovations of El Diablo were “alterations” as that term is used and/or 

defined in the Americans with Disabilities Act (ADA), the ADA’s implementing regulations, and 

the ADA Accessibility Guidelines (ADAAG).  Scheduling Order [Doc. No. 20] ¶3(a) at p. 2. 

3. Patrons enter El Diablo at street level in the southeast corner of the restaurant, 

which is located at the intersection of Broadway and First Avenue.  Morreale Dec. at ¶8. 

4. El Diablo’s interior dining area covers 3,390 square feet.  The vast majority of 

this area, approximately 2,550 square feet, is at street level.  A small portion of the dining area 

on the north and the south side of the restaurant, totaling approximately 840 square feet, is 

slightly elevated.  Id. ¶9. 

5. The easternmost portion of the restaurant consists of a large rectangle located 

entirely at street level.  This street-level space is bordered on the east by large windows looking 
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onto Broadway and by structural walls on the north and the south.  On its west side, this street-

level space is immediately adjacent to the two raised dining areas that run along the north and 

south walls of the restaurant.  Street-level aisles that are more than five feet wide run the length 

of the restaurant parallel to each of the raised dining areas.  The bar, which is entirely at street 

level, fills the space between these two extra-wide, accessible aisles.  Id. ¶10. 

6. The street-level dining space is an integral part of the restaurant.  As compared to 

the rest of El Diablo, including its raised dining areas, the menu used here is the same; the food 

and beverages served here are the same; the services available here are the same; the wait staff 

servicing this area is the same; the décor is the same; and the auditory, visual, and kinesthetic 

experience is the same.  Id. ¶11. 

7. This street-level space, like all areas of El Diablo, is open to the general public 

and is used by all patrons of El Diablo, whether non-disabled or disabled.  El Diablo’s staff 

routinely seats both wheelchair users and non-wheelchair users at tables in this street-level space.  

There is absolutely no restriction on use of this street-level space, or any other portion of El 

Diablo, to individuals with disabilities.  Id. ¶11. 

8. All of the tables in the restaurant, including those in the street-level dining area, 

are movable and can be easily rearranged upon request to accommodate a party of almost any 

size with reasonable advanced notice.  All of the tables in the restaurant, including those in the 

street-level dining area, are no more than thirty-four inches from the floor to the bottom of the 

table and can be used by patrons in wheelchairs.  The restaurant also has available a small 

number of movable, cocktail stands that are higher than thirty-four inches.  Id. ¶14. 

Case 1:10-cv-03135-RPM -MJW   Document 99    Filed 08/15/11   USDC Colorado   Page 3 of 13



 4 

 

 

9. Plaintiff Jon Jaime Lewis as well as other wheelchair users have dined in the 

street-level dining area as have patrons who do not use wheelchairs.  Wheelchair users also have 

dined in the raised dining areas as have patrons who do not use wheelchairs.  Second Amended 

Complaint [Doc. No. 75] ¶101; Morreale Dec. ¶13. 

10. Since El Diablo opened for business, it has been the restaurant’s practice to give 

mobility-impaired patrons priority access to any portion of the restaurant.  That practice is 

embodied in a formal written policy, which is posted on the restaurant’s host stand immediately 

opposite the restaurant’s entrance.  Id.  ¶16. 

11. Under that policy, mobility-impaired patrons of El Diablo have priority seating 

rights at all locations of the restaurant if such locations are not already occupied.  If those 

locations are occupied, mobility-impaired patrons are seated at those locations as soon as they 

next become available, even if that means being seated before other patrons who have been 

waiting longer for a location.  Id.  ¶17. 

12. El Diablo’s seating policy also provides that restaurant staff may change the 

typical floor plan of the restaurant to accommodate larger parties that might include mobility-

impaired patrons.  This accommodation does not differ from that given to larger parties that do 

not include mobility-impaired patrons, insofar as large parties are not a set configuration of the 

restaurant.  Regardless, mobility-impaired or not, large parties who do not want to wait are 

encouraged to make reservations in advance of their visit.  Id.  ¶18. 
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III.  ARGUMENT  

A. The Standard For Granting Summary Judgment In Defendants' Favor 

Summary judgment is appropriate where “the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and the . . . moving party is entitled to judgment as a matter 

of law.”  Fed. R. Civ. P. 56(c).  The burden of showing that no genuine issue of material fact 

exists is borne by the moving party.  E.E.O.C. v. Horizon/CMS Healthcare Corp., 220 F.3d 

1184, 1190 (10th Cir. 2000).  In reviewing a summary judgment motion, the court must view the 

evidence in the light most favorable to the nonmoving party.  Anaya v. Crossroads Managed 

Care Sys., 195 F.3d 584, 590 (10th Cir. 1999).  However, conclusory allegations will not 

establish an issue of fact sufficient to defeat summary judgment.  McVay v. W. Plains Serv. 

Corp., 823 F.2d 1395, 1398 (10th Cir. 1987).   

B. Defendants Comply Fully With The ADA By Providing Plaintiff With The Full And 
Equal Enjoyment Of El Diablo In The Restaurant’s Accessible Street-Level Dining 
Area 

While the ADA and its implementing regulations generally require that alterations to 

public accommodations be “readily accessible to and usable by individuals with disabilities,” 

(see 42 U.S.C. 12183(a); 28 C.F.R. pt. 36.402(a)(1)), neither the ADA itself nor the 

implementing regulations define the quoted standard.  That is because “Congress recognized the 

need for, and consequently created, a complex regulatory scheme for the enforcement of Title III 

obligations with respect to the design of a structure.”  United States v. National Amusements, 

Inc., 180 F.Supp.2d 251, 257 (D. Mass. 2001), rev’d on other grounds, 380 F.3d 558 (1st Cir. 

2004).  Under this regulatory scheme, “the Access Board's regulations, which the Attorney 
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General adopted in their entirety, define ‘accessible’ as ‘a site, building, facility, or portion 

thereof that complies with these guidelines,’ 28 C.F.R. pt. 36, App. A, §3.5,” so “that compliance 

with ADAAG is sufficient to establish that a new building [or alteration] is accessible and hence 

non-discriminatory.”  Id.  See also 28 C.F.R. pt. 36.406(a) (“New construction and alterations 

subject to this part shall comply with the standards for accessible design published as appendix A 

to this part (ADAAG)”).  

The Ninth Circuit made the same point, using somewhat different language in the 

following passage: 

No court has ever held that a Title III discrimination action based 
on the design of a public accommodation may be maintained in the 
absence of an ADAAG violation, nor does the text of the statute 
support such a reading.  In Title III design cases, the ADAAG 
defines discrimination, and absent an ADAAG violation, no 
discrimination has occurred. 

White v. Divine Investments Inc., 2008 U.S. App. LEXIS 12221, at *3 (9th Cir. June 5, 2008) 

(emphasis supplied).  Here, no discrimination has occurred because defendants complied fully 

with the applicable provision of ADAAG when they included raised dining areas in the alteration 

of El Diablo. 

1. ADAAG Section 5.4 Establishes The Standard For Determining Whether El 
Diablo’s Raised Dining Areas Comply With The ADA.   

The plain language of ADAAG Section 5.4 indisputably establishes that defendants were 

not required to make the raised dining areas in El Diablo accessible to wheelchair users when 

defendants performed alterations on the space in which El Diablo is located.  Section 5.4 

provides, in pertinent part, as follows: 
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5.4 Dining Areas. In new construction, all dining areas, including 
raised or sunken dining areas, loggias, and outdoor seating areas, 
shall be accessible. . . . In alterations, accessibility to raised or 
sunken dining areas, or to all parts of outdoor seating areas is not 
required provided that the same services and decor are provided in 
an accessible space usable by the general public and are not 
restricted to use by people with disabilities.1 

(emphasis supplied).  The italicized language could not be plainer and could not be more 

unambiguous, and, therefore, must be applied as written.  Cf. Robinson v. Shell Oil Co., 519 U.S. 

337, 340 (1997) (“Our first step in interpreting a statute is to determine whether the language at 

issue has a plain and unambiguous meaning with regard to the particular dispute in the case. Our 

inquiry must cease if the statutory language is unambiguous and the statutory scheme is coherent 

and consistent”).   

Reading ADAAG Section 5.4 to mean what it says results in a guideline that is fully 

consistent with the ADA’s statutory and regulatory scheme.  That is because, as noted above, 

Congress delegated to the Justice Department the task of defining the ADA’s readily accessible 

standard by adopting design guidelines for public accommodations.  In other words, ADAAG 

Section 5.4 reflects the Justice Department’s determination in carrying out the obligations 

delegated by Congress that the alteration of a restaurant is “readily accessible to and usable by” 

wheelchair users and, therefore non-discriminatory, even if raised dining areas are not accessible, 

as long as an alternative accessible dining option is provided which meets ADAAG Section 5.4’s 

requirements.   

Reading ADAAG Section 5.4 to mean what the Justice Department said also would be 

consistent with ADAAG’s overall scheme.  As reflected in the language quoted above, ADAAG 
                                                
1 The elided language relates to dining areas in mezzanines.  The parties agree that this case does not involve a 
mezzanine. 

Case 1:10-cv-03135-RPM -MJW   Document 99    Filed 08/15/11   USDC Colorado   Page 7 of 13



 8 

 

 

Section 5.4 draws a distinction between raised dining areas in new construction, which are 

required to be accessible, and raised dining areas in alterations, which are not required to be 

accessible.  This distinction in accessibility requirements for “new construction” and 

“alterations” pervades the ADAAG.  See, e.g., ADAAG §4.1.6(a) (“In alterations, the 

requirements of 4.1.3(9), 4.3.10 and 4.3.11 do not apply” although those guidelines apply to new 

construction); ADAAG §5.1 (“In new construction, and where practicable in alterations, 

accessible fixed tables (or counters) shall be distributed throughout the space or facility”);  

ADAAG §§9.5.1, 9.5.2 (establishing lower accessibility standards for alterations in transient 

lodging than for new construction of transient lodging).  In short, defendants were not required to 

make the raised dining areas in El Diablo accessible.   

In sum, this Court should apply ADAAG Section 5.4 as written and conclude, as a matter 

of law, that the raised dining areas in the alterations at El Diablo were not required to be 

accessible. 

2. This Court Should Defer To The Justice Department’s Regulation 

Under the analysis established by the Supreme Court in Chevron U.S.A., Inc. v. Natural 

Resources Defense Council, 467 U.S. 837 (1984), this Court must give substantial deference to 

the Justice Department’s interpretation of the ADA as reflected in ADAAG Section 5.4.  The 

Tenth Circuit recently summarized the Chevron analysis as follows:   

We owe deference to an agency's construction of a statute it is 
empowered to administer. In reviewing the agency's interpretation, 
we first seek to determine whether Congress has directly spoken to 
the precise question at issue.  If Congress has spoken, our inquiry 
ceases; the agency, as well as the court, must give effect to 
Congress's unambiguously expressed intent.  However, if the 
statute is silent or ambiguous, we must ask whether the agency's 
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answer is based on a permissible construction of the statute.  We 
must not simply impose our own construction.  Deference is 
especially due when an agency's interpretation of a statute rests 
upon its considered judgment, a product of its unique expertise.  
We will not defer to an agency's construction if it is arbitrary, 
capricious, or manifestly contrary to the statute. 

Qwest Communs. Int'l, Inc. v. FCC, 398 F.3d 1222 (10th Cir. 2005) (internal citations and 

quotations omitted). 

Applying this analysis compels the conclusion that this Court should defer to the Justice 

Department’s construction of the ADA as reflected in ADAAG Section 5.4.  To begin with, 

Congress has not “directly spoken to the precise question at issue.”  The ADA’s provision 

governing alternations, 42 U.S.C. §12183(b), speaks only in terms of alternations generally; that 

statute says nothing about raised dining areas in alterations of restaurants.  See ibid. (generally 

defining discrimination as “a failure to make alterations in such a manner that, to the maximum 

extent feasible, the altered portions of the facility are readily accessible to and usable by 

individuals with disabilities, including those who use wheelchairs.”).   

Second, the Justice Department’s construction of 42 U.S.C. §12183(b) as reflected in 

ADAAG Section 5.4 is, indisputably, a permissible one.  Notwithstanding the ADA’s general 

language, Congress emphasized in legislative history that nothing in the ADA requires exact 

equality of experience.  Thus, Congress explained that the term “readily accessible to and 

useable by” “does not necessarily require the accessibility of every part of every area of a 

facility.”  S. Rep. No. 116, 101st Cong., 1st Sess., at 69 (1989).  By way of illustration, Congress 

stated, “The term is not intended to require that all parking spaces, bathrooms, stalls within 

bathrooms, etc. are accessible; only a reasonable number must be accessible, depending on such 
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factors as their location and number.”  Id.  (emphasis supplied).  As another example, Congress 

explained, “In a physician's office, ‘readily accessible to and usable by’ would include ready 

access to the waiting areas, a bathroom, and a percentage of the examining rooms.”  Id. at 70 

(emphasis supplied).   

Furthermore, when commenting on the ADA’s auxiliary aid requirements for the visually 

and hearing impaired (42 U.S.C. §12182(b)(2)(A)(iii)), which parallels the readily accessible 

requirement for wheelchair users, Congress emphasized that restaurants are not required to 

provide absolute equality of experience in the following passage of the ADA’s legislative 

history:  “A restaurant would not be required to provide menus in Braille if it produced a waiter 

or other person who was willing to read the menu.”  S. Rep. No. 116, 101st Cong., 1st Sess.,  at 61 

(1989).   Cf. United States v. Hoyt Cinemas Corp., 380 F.3d 558, 567 (1st Cir. 2004) (“The ADA 

places substantial emphasis on equality of access.  As a mater of common sense, this cannot be 

absolute equality”); Williams v. Bankert, 2007 U.S. Dist. LEXIS 77503, at *31-32 (D. Utah Oct. 

18, 2007) (stating, “Section 504 of the Rehabilitation Act does not require absolute equality of 

access between the disabled and the able bodied but, rather, requires a balance between the need 

for reasonable accommodation of the handicapped and the manageable bonds of the federal 

program.” (citing Alexander v. Choate, 469 U.S. 287, 297-99, 105 S. Ct. 712, 83 L. Ed. 2d 661 

(1985)). 

Thus, it was fully within the Justice Department’s authority, when implementing the 

readily accessible standard, to determine that raised dining areas in alterations of restaurants are 

not required to be accessible so long as the restaurant provides wheelchair users with an 

accessible alternative.  This is exactly what ADAAG Section 5.4 does:  if raised dining areas in 

Case 1:10-cv-03135-RPM -MJW   Document 99    Filed 08/15/11   USDC Colorado   Page 10 of
 13



 11 

 

 

alterations of a restaurant are not accessible, the restaurant does not discriminate against 

wheelchair users so long as “the same services and decor are provided in an accessible space 

usable by the general public and are not restricted to use by people with disabilities.”   

Finally, deference to ADAAG Section 5.4 “is especially due” here because that guideline 

constitutes the “agency's interpretation of a statute rest[ing] upon its considered judgment, a 

product of its unique expertise.”  As explained above, Congress specifically delegated to the 

Justice Department and the Access Board the task of construing the ADA’s general anti-

discrimination language.  Given that Congress deferred to their expertise, there is no reason why 

this Court should not. 

3. Defendants Have Complied With ADAAG Section 5.4’s Requirements 

As demonstrated above, ADAAG Section 5.4 excused defendants from having to make 

El Diablo’s raised dining areas accessible to wheelchair users as long as “the same services and 

decor are provided in an accessible space usable by the general public and are not restricted to 

use by people with disabilities.”  El Diablo’s street-level dining space fully satisfies this 

requirement. 

The street-level dining space, which is immediately adjacent to the raised dining areas, is 

accessible to wheelchair users and offers the same dining experience as in all other areas of El 

Diablo.  ¶¶ III.3, III.6, III.7.2  The décor is the same; the menu is the same; the food and 

beverages are the same; the services are the same; the wait staff is the same; and the visual, 

auditory and kinesthetic experience is the same.  ¶III.4.  All of El Diablo’s patrons — whether 

                                                
2 The numbers following the “¶” symbol correspond to paragraphs in Defendants’ Statement Of Undisputed Facts. 
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disabled or able-bodied — can and do dine in this space.  ¶III.5, III.7.  This area is not restricted 

to use by individuals with disabilities.  Id.  

Accordingly, as a matter of law, defendants have not discriminated against plaintiff. 

IV.  CONCLUSION 

For the foregoing reasons, this Court should enter summary judgment in defendants’ 

favor on plaintiff’s First Claim For Relief to the extent that claim alleges that defendants violated 

the ADA by including raised dining areas in the alteration to the space in which El Diablo is 

located. 

 Dated August 15, 2011 
 

s/ Philip L. Gordon 
Philip L. Gordon 
Jack D. Patten, III 
LITTLER MENDELSON 
A Professional Corporation 
1200 17th Street 
Suite 1000 
Denver, CO  80202.5835 
Telephone:  303.629.6200 
 
ATTORNEYS FOR DEFENDANT 
MORREALE HOTELS, LLC AND 
SKETCH RESTAURANT, LLC 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 15th day of August, 2011 a true and correct copy of the above 

DEFENDANTS’ CROSS MOTION FOR PARTIAL SUMMARY JUDGME NT was filed 

and served via CM/ECF to the following party.  A duly signed original is on file at the offices of 

Littler Mendelson, P.C. 

Kevin W. Williams 
Andrew C. Montoya 
Colorado Cross-Disability Coalition 
655 Broadway, Suite 775 
Denver, CO  80203   
   
 s/ Frances Martinez  

       Frances Martinez 
 
 
Firmwide:103273040.1 067612.1001  
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