
  

 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

Case No.  10-cv-03135-RPM-MJW 

TIMOTHY P. FOX, 

Plaintiff, 

v. 

MORREALE HOTELS, LLC, a Colorado Limited Liability Company, and SKETCH 
RESTAURANT, LLC d/b/a EL DIABLO, a Colorado Limited Liability Company, 

Defendant. 

DEFENDANTS’ MEMORANDUM IN OPPOSITION TO  
PLAINTIFF’S MOTION FOR PARTIAL SUMMARY JUDGMENT 

 

Defendants Morreale Hotels, LLC and Sketch Restaurant, LLC d/b/a El Diablo (jointly 

“defendants”), through their undersigned counsel, respectfully submit this Memorandum in 

opposition to the Motion For Partial Summary Judgment (the “Motion”), filed on behalf of 

plaintiff Timothy J. Fox (“plaintiff”).  In connection therewith, defendants state as follows: 1 

I.  SUMMARY OF DEFENDANTS’ POSITION  

Plaintiff’s Motion is a sham that never should have been filed.  Plaintiff does not contend 

that defendants denied him service at El Diablo restaurant and, of course, he cannot do so.  El 

Diablo welcomes all patrons — whether able-bodied or disabled — including plaintiff.  El 

Diablo provides all patrons — whether able-bodied or disabled — the same décor, the same 

                                                
1 Although plaintiff filed the Motion on June 21, 2011 [Doc. No. XX], by Order of this Court, dated July 20, 2011 
[Doc. No. XX], defendants were not required to file their opposition to the Motion until August 15, 2011. 
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menu, the same food and beverages, the same services, the same wait staff, and the same dining 

experience.  Plaintiff does not dispute any of this. 

Plaintiff’s entire Motion rests on a premise which Congress and the Justice Department 

rejected more than twenty years ago.  According to plaintiff, even though it is undisputed that he 

can fully enjoy El Diablo’s benefits, he is entitled to judgment in his favor because two raised 

dining areas comprising a small portion of El Diablo are not accessible to him.  When enacting 

the Americans With Disabilities Act (“ADA”), Congress made it clear that public 

accommodations are not required to provide absolute equality of experience to the disabled.  

Congress explained that the ADA’s requirement to make new construction as well as alterations, 

like defendants’ renovation of El Diablo, “readily accessible to and usable by individuals with 

disabilities” does “not necessarily require the accessibility of every part of every area of a 

facility.”  S. Rep. No. 116, 101st Cong., 1st Sess., at 69 (1989).  Consistent with that legislative 

intent and pursuant to Congress’ delegation of authority, the Justice Department promulgated 

Section 5.4 of the ADA Accessibility Guidelines (ADAAG) which mandates that “[i]n 

alterations, accessibility to raised or sunken dining areas . . . is not required” provided that the 

restaurant offers a comparable alternative, which is exactly what defendants have done here.  

(emphasis supplied). 

The Justice Department’s plain and unambiguous mandate, which is entitled to 

substantial deference, defeats plaintiff’s Motion in its entirety.  Plaintiff’s arguments to the 

contrary are vacuous.  His contention that the general language in the ADA, the ADA’s 

implementing regulations, and the ADAAG overrides the Justice Department’s on-point design 

guidelines is unsupported by any authority, ignores a uniform body of case law rejecting that 
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position, and is directly contrary to fundamental tenets of statutory construction.  Plaintiff 

advances an even more groundless position when he contends that the Justice Department’s 

design guideline is not entitled to substantial deference.  Not only is the guideline directly in line 

with Congressional intent, the ADA, and its implementing regulations, but plaintiff has failed to 

identify a single case from any jurisdiction decided during the two decades since the ADAAG 

was published in which a court has overridden even one of the hundreds of design guidelines 

contained in the ADAAG. 

At bottom, plaintiff is forcing defendants, who are two fledgling, local businesses, to 

incur substantial fees and costs because of his ideological belief — contrary to Congress’ intent, 

the ADA, the ADA’s implementing regulations, the ADAAG and controlling case law — that he 

has the right to absolute equality of experience at El Diablo.  Plaintiff should hire a lobbyist, not 

a lawyer, and advance his zealotry in a legislative forum, not this Court.  His Motion should be 

denied. 

II.  DEFENDANTS’ RESPONSE TO “MOVANT’S STATEMENT OF MATE RIAL 
FACTS”  

1. Denied in part.  The cited pleading does not support plaintiff’s assertion that 

Morreale Hotels “owns and/or operates” El Diablo.  The cited pleading specifically denies 

plaintiff’s assertion to that effect. 

2. Admitted. 

3. Admitted. 

4. Admitted. 

5. Admitted. 

6. Admitted. 
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7. Denied in part.  Defendants admit that the alterations to El Diablo which included 

the raised dining areas occurred after 2008; however, defendants deny that the cited discovery 

responses support plaintiff’s contention that “all” alterations to El Diablo occurred after 2008. 

8. Admitted. 

9. Admitted. 

10. Admitted. 

11. Denied.  Plaintiff cites no evidentiary support for this proposition.  In addition, as 

explained more fully below, it is immaterial that “[i]t was feasible,” to alter El Diablo without 

including raised dining areas, as plaintiff alleges.  ADAAG Section 5.4 specifically provides that 

“[i]n alterations, accessibility to raised or sunken dining areas . . . is not required” provided that 

the same services and decor are provided in an accessible space usable by the general public and 

are not restricted to use by people with disabilities” (emphasis supplied).  Furthermore, it is 

undisputed that the street-level dining area in El Diablo fully satisfies all of the requirements in 

Section 5.4’s proviso. 

III.  DEFENDANTS’ STATEMENT OF UNDISPUTED FACTS  

1. Patrons enter El Diablo at street level in the southeast corner of the restaurant, 

which is located at the corner of Broadway and First Avenue.  Declaration of Jesse Morreale 

(“Morreale Dec.”), dated August 15, 2011 (filed contemporaneously herewith) at ¶8. 

2. El Diablo’s interior dining area covers 3,390 square feet.  The vast majority of 

this area, approximately 2,550 square feet, is at street level.  A small portion of the dining area 

on the north and the south side of the restaurant, totaling approximately 840 square feet, is 

slightly elevated.  Id. ¶9. 
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3. The easternmost portion of the restaurant consists of a large rectangle located 

entirely at street level.  This street-level area is bordered on the east by large windows looking 

onto Broadway and by structural walls on the north and the south.  On its west side, this street-

level space is immediately adjacent to the two raised dining areas that run along the north and 

south walls of the restaurant.  Street-level aisles that are more than five feet wide run the length 

of the restaurant parallel to each of the raised dining areas.  The bar, which is entirely at street 

level, fills the space between these two extra-wide, accessible aisles.  Id. ¶10. 

4. The street-level dining space is an integral part of the restaurant.  As compared to 

the rest of El Diablo, including its raised dining areas, the menu used here is the same; the food 

and beverages served here are the same; the services available here are the same; the wait staff 

servicing this area is the same; the décor is the same; and the auditory, visual, and kinesthetic 

experience is the same.  Id. ¶11. 

5. This street-level space, like all areas of El Diablo, is open to the general public 

and is used by all patrons of El Diablo, whether non-disabled or disabled.  El Diablo’s staff 

routinely seats both wheelchair users and non-wheelchair users at tables in this street-level space.  

There is absolutely no restriction on use of this street-level space, or any other portion of El 

Diablo, to individuals with disabilities.  Id. ¶12. 

6. All of the tables in the restaurant, including those in the street-level dining area, 

are movable and can be easily rearranged upon request to accommodate a party of almost any 

size with reasonable advanced notice.  All of the tables in the restaurant, including those in the 

street-level dining space, are no more than thirty-four inches from the floor to the bottom of the 
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table and can be used by patrons in wheelchairs.  The restaurant also has a small number of 

movable, cocktail stands that are higher than thirty-four inches.  Id. ¶14. 

7. Plaintiff Jon Jaime Lewis as well as other wheelchair users have dined in the 

street-level dining area as have patrons who do not use wheelchairs.  Wheelchair users also have 

dined in the raised dining areas as have patrons who do not use wheelchairs.  Second Amended 

Complaint [Doc. No. 75] ¶101;  Morreale Dec.  ¶13. 

8. Since El Diablo opened for business, it has been the restaurant’s practice to give 

mobility-impaired patrons priority access to any portion of the restaurant.  That practice is 

embodied in a formal written policy, which is posted on the restaurant’s host stand immediately 

opposite the restaurant’s entrance.  Id.  ¶16. 

9. Under that policy, mobility-impaired patrons of El Diablo have priority seating 

rights at all locations of the restaurant if such locations are not already occupied.  If those 

locations are occupied, mobility-impaired patrons are seated at those locations as soon as they 

next become available, even if that means being seated before other patrons who have been 

waiting longer for a location.  Id.  ¶17. 

10. El Diablo’s seating policy also provides that restaurant staff may change the 

typical floor plan of the restaurant to accommodate larger parties that might include mobility-

impaired patrons.  This accommodation does not differ from that given to larger parties that do 

not include mobility-impaired patrons, insofar as large parties are not a set configuration of the 

restaurant.  Regardless, mobility-impaired or not, large parties who do not want to wait are 

encouraged to make reservations in advance of their visit.  Id.  ¶18. 
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IV.  ARGUMENT  

A. The Motion Should Be Denied Because Defendants Have Complied Fully With The 
Applicable Guideline For Raised Dining Areas In Alterations And, Therefore, 
Defendants Are In Full Compliance With The ADA. 

1. ADAAG Section 5.4 Establishes That In Alterations Of Restaurants, Raised 
Dining Areas Are Not Required To Be Accessible.   

Plaintiff concedes, as he must, that alterations such as the renovations to the space in 

which El Diablo is located must comply with the ADAAG.  Motion at 5 (stating, “Each - 

alteration, when made, is required to comply with the Department of Justice Standards for 

Accessible Design” (also known as the ADAAG)).  Plaintiff also concedes that ADAAG Section 

5.4 establishes the specific design standard for raised dining areas in alterations, such as the 

raised dining areas in El Diablo which are the subject of the instant Motion.  Motion at 8 

(asserting that defendants have either misinterpreted ADAAG §5.4 or that ADAAG §5.4 should 

be invalidated, but not disputing that ADAAG §5.4 establishes the guideline for raised dining 

areas in alterations). 

The plain language of ADAAG Section 5.4 indisputably establishes that defendants were 

not required to make the raised dining areas in El Diablo accessible to wheelchair users when 

defendants performed alterations on the space in which El Diablo is located.  Section 5.4 

provides, in pertinent part, as follows: 

5.4 Dining Areas. In new construction, all dining areas, including 
raised or sunken dining areas, loggias, and outdoor seating areas, 
shall be accessible. . . . In alterations, accessibility to raised or 
sunken dining areas, or to all parts of outdoor seating areas is not 
required provided that the same services and decor are provided in 
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an accessible space usable by the general public and are not 
restricted to use by people with disabilities.2 

(emphasis supplied).  The italicized language could not be plainer and could not be more 

unambiguous, and, therefore, must be applied as written.  Cf. Robinson v. Shell Oil Co., 519 U.S. 

337, 340 (1997) (“Our first step in interpreting a statute is to determine whether the language at 

issue has a plain and unambiguous meaning with regard to the particular dispute in the case. Our 

inquiry must cease if the statutory language is unambiguous and the statutory scheme is coherent 

and consistent”).  Plaintiff does not even attempt to argue otherwise. 

Contrary to plaintiff’s suggestion (Motion at 8), reading ADAAG Section 5.4 to mean 

what it says results in a guideline that is fully consistent with the ADA’s statutory and regulatory 

scheme.  While the ADA and its implementing regulations generally require that alterations be 

“readily accessible to and usable by individuals with disabilities,” (see 42 U.S.C. §12183(a); 28 

C.F.R. pt. 36.402(a)(1)), neither the statue nor the regulation defines the quoted standard.  That is 

because “Congress recognized the need for, and consequently created, a complex regulatory 

scheme for the enforcement of Title III obligations with respect to the design of a structure.”  

United States v. Nat’l Amusements, Inc., 180 F. Supp. 2d 251, 257 (D. Mass. 2001), rev’d on 

other grounds, 380 F.3d 558 (1st Cir. 2004).  Under this regulatory scheme, “the Access Board's 

regulations, which the Attorney General adopted in their entirety, define ‘accessible’ as ‘a site, 

building, facility, or portion thereof that complies with these guidelines,’ 28 C.F.R. pt. 36, App. 

A, §3.5,” so “that compliance with ADAAG is sufficient to establish that a new building [or 

alteration] is accessible and hence non-discriminatory.”  Id.  See also 28 C.F.R. pt. 36.406(a) 

                                                
2 The elided language relates to dining areas in mezzanines.  The parties agree that this case does not involve a 
mezzanine. 
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(“New construction and alterations subject to this part shall comply with the standards for 

accessible design published as appendix A to this part (ADAAG)”). 

In other words, ADAAG Section 5.4 reflects the Justice Department’s determination in 

carrying out the obligations delegated by Congress that the alteration of a restaurant is “readily 

accessible to and usable by” wheelchair users and, therefore, non-discriminatory, even if raised 

dining areas are not accessible, as long as an alternative accessible dining option is provided 

which meets ADAAG Section 5.4’s requirements.  Thus, ADAAG Section 5.4 necessarily is 

fully consistent with the ADA and its regulations because that guideline is the definition of 

“readily accessible to and usable by” as applied to alterations in restaurants. 

Reading ADAAG Section 5.4 to mean what the Justice Department said also would be 

consistent with ADAAG’s overall scheme.  As reflected in the language quoted above, ADAAG 

Section 5.4 draws a distinction between raised dining areas in new construction, which are 

required to be accessible, and raised dining areas in alterations, which are not required to be 

accessible.  This distinction in accessibility requirements for “new construction” and 

“alterations” pervades the ADAAG.  See, e.g., ADAAG §4.1.6(a) (“In alterations, the 

requirements of 4.1.3(9), 4.3.10 and 4.3.11 do not apply” although those guidelines apply to new 

construction); ADAAG §5.1 (“In new construction, and where practicable in alterations, 

accessible fixed tables (or counters) shall be distributed throughout the space or facility”);  

ADAAG §§9.5.1, 9.5.2 (establishing lower accessibility standards for alterations in transient 

lodging than for new construction of transient lodging). 
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2. This Court Should Reject Plaintiff’s Request To Rewrite ADAAG Section 5.4. 

According to plaintiff, this Court should rewrite ADAAG Section 5.4 by inserting the 

word “existing” into the last sentence of ADAAG Section 5.4 before the phrase “raised or 

sunken dining areas.”  Motion at 8.  Put another way, plaintiff seeks a post facto revision of the 

Justice Department’s design guideline to render it inapplicable to the raised dining area at El 

Diablo.  Such manipulation of the controlling law violates fundamental canons of construction.  

See Bates v. United States, 522 U.S. 23, 29 (1997) (stating that courts must "ordinarily resist 

reading words or elements into a statute that do not appear on its face"). 

Plaintiff’s proposed revision of ADAAG Section 5.4, if adopted, also would lead to an 

absurd result, contrary to yet another fundamental tenet of construction.  Cf.  Colorado Cross-

Disability Coal. v. Too (Del.), Inc.,  344 F.Supp.2d 707, 712 (D. Colo. 2004) (“A statute must be 

construed to avoid unintended or absurd results” (internal quotations omitted)); American 

Tobacco Co. v. Patterson, 456 U.S. 63, 71 (1982) (noting that statutes should be interpreted to 

avoid untenable distinctions and unreasonable results whenever possible).  Under plaintiff’s 

reformulation of ADAAG Section 5.4, a restaurant owner who removes all structures in an 

alteration of an existing space except for raised dining areas would not be required to make the 

“existing” raised dining areas accessible, whereas a restaurant owner who removes all structures 

in an alteration of an identical, existing space and adds identical raised dining areas would be 

required to make those areas accessible even though the cost and burden of building a ramp to 

the identical raised dining areas in the identical spaces would be the same.  Plaintiff does not and 

can not justify the absurdity and unfairness of treating these essentially identical property owners 

differently. 
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3. The 2010 Standards Confirm Defendants’ Interpretation Of ADAAG Section 5.4. 

Looking for some support for his request that this Court read the word “existing” into the 

last sentence of ADAAG Seciton 5.4, plaintiff grasps at new design standards recently 

promulgated by the Department of Justice (the “2010 Standards”).  Motion at 11-12.  The 2010 

Standards include the word “existing” before the phrase “raised or sunken dining areas” in the 

new design guideline (Section 206.2.5) applicable to alterations in restaurants.  This new 

development provides no salvation for plaintiff. 

To begin with, the 2010 Standards were first published on September 15, 2010, and did 

not go into effect until March 15, 2011.  See  75 Fed. Reg. 56236 (Sept. 15, 2011); 28 C.F.R. pt. 

36.406 (2011).  Thus, as plaintiff himself concedes (Motion at 5, n. 3), these new standards do 

not apply to the alterations of El Diablo, which were completed on August 20, 2010.  Motion at 

2, ¶3. 

Second, plaintiff cites no supporting authority for his contention that when the Justice 

Department inserted the word “existing” into Section 206.2.5, “it made clear the word ‘existing’ 

was intended to modify ‘raised or sunken dining area’” in ADAAG Section 5.4.  Motion at 12.  

In fact, the Tenth Circuit, applying standard canons of statutory construction, rejected an almost 

identical contention in Fowler v. Unified School District No. 259, 128 F.3d 1431 (10th Cir. 

1997).  There, the court stated as follows: 

[W]e have observed that "using [an] amendment to interpret 
Congress' intent [years ago] is a questionable practice, particularly 
because of the long lapse of time and because the legislative 
history of both the original statute and the amendment are not 
enlightening."  O'Gilvie [v. United States], 66 F.3d [1550] at 1559 
[10th Cir. 1995]. In this case, the length of time is not as long — 
22 years here compared to 35 or more years in O'Gilvie — but it is 
long enough to make us reluctant to presume that Congress in 1997 
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was authoritatively interpreting and clarifying what Congress in 
1975 intended.  

Id. at 1435-36.  Fowler went on to note that “the touchstone is Congressional intent — absent a 

clear indication that Congress intended the Amendments merely to clarify the proper 

interpretation of its prior Act, we consider the Amendments to implement a change in the Act, 

and we apply them only to events occurring after the Act's effective date.”  Id. (emphasis 

supplied).  See also, 1A Norman J. Singer, Sutherland Statutory Construction,  §22:30, at 373 

(6th ed. 2000) ("An amendment of an unambiguous statute indicates a purpose to change the law, 

whereas no such purpose is indicated by the mere fact of an amendment of an ambiguous 

provision.").  In sum, Fowler squarely defeats plaintiff’s unsupported contention that the Justice 

Department’s promulgation of Section 206.2.5 in 2010 was intended to clarify the Department’s 

intentions in 1991, nineteen years earlier, with respect to ADAAG Section 5.4.  Rather, the 

Department’s actions in 2010 confirm that the Justice Department intended ADAAG Section 5.4 

to apply to all alterations in restaurants, regardless of whether the raised dining areas pre-existed 

the alternations or were added as part of the alterations. 

Third, plaintiff’s own citation to the Justice Department’s guidance on the 2010 

Standards is fully consistent with the principle of statutory construction enunciated in Fowler 

and the conclusion that by adding the word “existing,” the Justice Department was changing 

ADAAG Section 5.4, not clarifying it.  Thus, the Department explained in its “Guidance on the 

2010 ADA Standards for Accessible Design” that the 2010 Standards “address changes to the 

[ADAAG], the reasoning behind those changes, and responses to public comments received on 

these topics.”  75 Fed. Reg. 56185 (Sept. 15, 2010) (emphasis supplied) (cited in Motion at 11). 
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Finally, the Justice Department’s 2010 commentary quoted by plaintiff (Motion at 12) 

could not be more inapposite.  The commentary states, “The 1991 Standards, at Section 4.1.3(1) 

and 5.4 and section 206.2.5 of the 2010 Standards require an accessible route to be provided to 

all dining areas in new construction, including raised or sunken dining areas.”  28 C.F.R. pt. 36, 

App. B (cited in Motion at 12).  This commentary does not address “alterations” which, as 

explained above, are subject to a different standard than “new construction” in ADAAG Section 

5.4.  If anything, this commentary, by negative inference, supports defendants’ position because 

it does not state that the 1991 Standards and the 2010 Standards require an accessible route to be 

provided to all dining areas in alterations. 

4. Plaintiffs’ Final Attempts To Circumvent ADAAG Section 5.4 By 
Recharacterizing The Alterations At El Diablo As New Construction Should Be 
Rejected.   

In his final attempt to circumvent Section 5.4’s plain language, plaintiff suggests that 

because defendants built the raised during areas in the course of alterations at El Diablo, 

defendants were required to comply with ADAAG’s requirements applicable to “new 

construction” rather than the guideline in ADAAG Section 5.4 providing that “[i]n alterations, 

accessibility to raised and sunken dining areas . . . is not required.”  Motion at 7.  This argument 

is completely contrived and contrary to applicable law. 

As an initial matter, plaintiff cites no authority to support his position — because there is 

none.  Under the ADA, “new construction” refers only to a facility designed and constructed for 

first occupancy after January 26, 1993, whereas “alterations” are changes either to “existing 

facilities” built before January 26, 1993, such as El Diablo, or to “new construction.”  Compare 

42 U.S.C. §12183(a)(1) (establishing the standard for “new construction”) with Id. §12183(a)(2) 
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(establishing the standard for “alterations”).  See also Christman v. Tymaco, Inc., 2008 U.S. Dist. 

LEXIS 37208, *24  (W.D. Pa. May 6, 2008) ("Ice Castle Arena is new construction within the 

meaning of Title III of the ADA since it was designed and constructed for first occupancy after 

January 26, 1993").  Constructing an element of a public accommodation while engaging in 

alterations is not “new construction” as that term is used in the ADA. 

Adopting plaintiff’s argument would not only eliminate the statutorily established 

distinction between “new construction” and “alterations,” doing so would wreak havoc on the 

construction industry.  The distinction between “new construction” and “alterations” pervades 

the ADAAG and is specifically delineated with different requirements often applicable to each.  

Compare, e.g., ADAAG §4.1.2 (Accessible Sites and Exterior Facilities: New Construction) and 

§4.1.3 (Accessible Buildings: New Construction) with ADAAG §4.1.5 (Accessible Buildings: 

Additions) and §4.1.6 (Accessible Buildings: Alterations).  Moreover, ADAAG broadly defines 

“alterations” to include a wide range of activities which themselves involve some type of 

construction.  See ADAAG §3.5 (defining “alterations” to include “a change to a building or 

facility that affects or could affect the usability of the building or facility or part thereof. 

Alterations include, but are not limited to, remodeling, renovation, rehabilitation, reconstruction  

. . . .”).  Under plaintiff’s proposition, each time a contractor engaged in a remodeling, 

renovation, rehabilitation, or reconstruction of an existing facility, the building owner would be 

taxed with the impossible task of determining which changes should be treated as “alterations,” 

subject to one set of guidelines, and which changes should be treated as “new construction,” 

subject to a different set of guidelines.  It could not be more obvious from the ADAAG’s 
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structure that the Justice Department never intended to subject contractors to such a ludicrous 

exercise. 

Not surprisingly, the Fourth Circuit has rejected the very argument that plaintiff advances 

here.  In Laird v. Redwood Trust LLC, 392 F.3d 661, 665-66 (4th Cir. 2004), a bank built before 

January 26, 1993, re-opened for business after extensive renovation as a three-story 

bar/restaurant/night club.  The wheelchair user in Laird argued that the first sentence of ADAAG 

Section 5.4 governing “new construction” applied to the extensive renovation and, therefore, the 

owner was required to install an elevator to the restaurant’s second floor.  Id. at 662, 665.  The 

court rejected this argument and applied the last sentence of ADAAG Section 5.4, reasoning as 

follows: 

Though . . . the renovations to the building were extensive, they 
are, nonetheless, renovations. There is no evidence in the record of 
any new construction; all of the renovations involved changes to 
the existing structure to allow it to function as a restaurant and 
night club.  

Id. at 665.  The Court then affirmed summary judgment against the wheelchair user because 

ADAAG Section 5.4 expressly excused the building owner from making the raised dining area 

on the restaurant’s second floor accessible.  Similarly here, all of the renovations to El Diablo 

involved charges to the existing structure.  There was no new construction as that term is used in 

the ADA and the ADAAG. 

In short, ADAAG Section 5.4’s plain language fully defeats the Motion. 

B. Plaintiff’s Arguments Not Directly Related To ADAAG Section 5.4 Are Red 
Herrings And Should Be Rejected 

Plaintiff attempts to advance several other arguments not directly related to ADAAG 

Section 5.4.  None of them has any merit. 
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1. Plaintiff Has Failed To Demonstrate That The General Provisions Of The ADA 
Or The ADA’s Implementing Regulations Control Over The Specific Language 
Of ADAAG Section 5.4.   

Plaintiff suggests (Motion at 5-6) that the amorphous and undefined phrases “full and 

equal enjoyment” and “readily accessible to and usable by” contained in the ADA and the 

ADA’s implementing regulations establish the controlling legal standard for his claim and 

override the specific language contained in ADAAG Section 5.4.  Plaintiff does not cite a single 

case in support of his proposition, nor does he address any of the numerous cases that have 

specifically rejected, plaintiff’s position.3 

As demonstrated above, the ADAAG’s specific design guidelines establish the meaning 

of the phrases “full and equal enjoyment” and “readily accessible to and useable by.”  

Consequently, a uniform body of case law provides that compliance with the ADAAG’s specific 

design guideline applicable to a particular element necessarily means that the element is “readily 

accessible to and useable by individuals with disabilities” and provides such individuals with the 

“full and equal and equal enjoyment” of the public accommodation.   

By way of illustration, this Court recently rejected the very same argument which 

plaintiff makes here when advanced by plaintiff’s counsel, the Colorado Cross-Disability 

Coalition, on behalf of itself.  In Too (Delaware), Inc., supra, then-Chief Judge Babcock stated 

as follows: 

As an alternative to their specific arguments, Plaintiffs ask me to 
ignore the provisions of the statute, the legislative history, and the 
regulations that deal with retail buildings, fixed displays, and 
moveable displays under the ADA, and instead interpret the ADA 
"generally" under the "full and equal enjoyment" language of 42 

                                                
3 Defendants cited many of these cases in Defendants’ Motion For Protective Order.  Doc No. 28. 
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U.S.C. § 12182(a) as forcing compliance with Plaintiff's view. I 
decline to do so, as such an interpretation would be inappropriate. 

344 F. Supp. 2d at 710 (emphasis supplied). 

Similarly, the Ninth Circuit rejected a wheelchair user’s “claim that [she could] maintain 

a discrimination action under Title III of the ADA for a violation of her ‘full and equal 

enjoyment’ of [a food mart], irrespective of the existence of ADAAG violations.”  White v. 

Divine Investments Inc., 2008 U.S. App. LEXIS 12221, at *3 (9th Cir. June 5, 2008).  In 

affirming summary judgment against the wheelchair user, the court reasoned as follows: 

No court has ever held that a Title III discrimination action based 
on the design of a public accommodation may be maintained in the 
absence of an ADAAG violation, nor does the text of the statute 
support such a reading.  In Title III design cases, the ADAAG 
defines discrimination, and absent an ADAAG violation, no 
discrimination has occurred. 

Id. (emphasis supplied). 

Other courts have uniformly held that the provisions of the ADAAG, not the ADA’s 

general anti-discrimination language, controls Title III design cases like this one.  See e.g., 

Oliver v. KFC Corp., 2008 U.S. Dist. LEXIS 53576, at *9 (S.D. Cal. July 14, 2008) (citing to 

several cases for the well-established principle that the ADAAG provides the standards for 

determining whether a public accommodation is accessible); Resnick v. Access Now, Inc., 148 F. 

Supp. 2d 1298, 1304 (M.D. Fla. 2001) (finding that claims based on public accommodations 

requirements of the ADA are guided by the ADAAG).4 

                                                
4 In a “non-design” case, this Court recently analyzed whether an ADA claim is viable by applying specific 
provisions and definitions contained in 28 C.F.R. § 36.303 and 28 C.F.R. pt. 36, App. B (analysis of a qualified 
interpreter), as opposed to the ADA’s general anti-discrimination provisions, when granting defendant’s motion to 
dismiss.  See Colorado Cross-Disability Coal. v. Women’s Health Care Assoc., 2010 U.S. Dist. LEXIS 119955, at 
**4-9 (D. Colo. Oct. 25, 2010).   
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The Department of Justice itself has established that the ADAAG’s specific guidelines 

trump the general anti-discrimination provisions in the ADA’s implementing regulations.  Thus, 

the ADA’s implementing regulations provide as follows: 

Subpart B of this part sets forth the general principles of 
nondiscrimination applicable to all entities subject to this part. 
Subparts C and D of this part provide guidance on the application 
of the statute to specific situations. The specific provisions, 
including the limitations on those provisions, control over the 
general provisions in circumstances where both specific and 
general provisions apply. 

28 C.F.R. pt. 36.213.  Subpart D, referenced in the above-quoted regulation, includes 28 C.F.R. 

pt. 36.406(a) which (as noted above) provides that “[n]ew construction and alterations subject to 

this part shall comply with the standards for accessible design published as appendix A to this 

part (ADAAG).” 

2. Plaintiff Has Failed To Demonstrate That The General Provisions Of The 
ADAAG Control Over ADAAG Section 5.4.   

Plaintiff’s contention (Motion at 6-7) that ADAAG’s general provision addressing 

alterations — contained in ADAAG Section 4.1.6 — controls over the specific requirements of 

ADAAG Section 5.4 fails for many of the same reasons that the general anti-discrimination 

provisions of the ADA and its implementing regulations do not trump ADAAG Section 5.4. 

To begin with, plaintiff cites no authority whatsoever to support his contention,  and he 

ignores the cases (also previously cited Defendants’ Motion For Protective Order) which 

squarely reject his contention.  For example, in Antoninetti v. Chipotle Mexican Grill, Inc., 2007 

U.S. Dist. LEXIS 95762 (S.D. Cal. June 14, 2007), rev’d on other grounds, 614 F.3d 971 (9th 

Cir. 2010), the court explained as follows: 
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A general regulatory or statutory provision typically cannot be 
used to trump a specific provision. . . . . In the ADA context, courts 
have held that where there is a specific regulation that governs a 
particular design issue, that specific provision is determinative as 
to whether there is a violation of the more general regulatory and 
statutory provisions.  

Id. at *36 (emphasis supplied; internal citations omitted).  Similarly, National Amusement, supra, 

when rejecting the same argument that plaintiff makes here, concluded that “the specific 

provisions of ADAAG control over the general provisions.”  180 F. Supp. 2d at 258. 

Although neither the U.S. Supreme Court nor the Tenth Circuit has addressed this precise 

issue, both courts have consistently held that specific regulatory provisions control over more 

general regulations.  See, e.g., Long Island Care at Home, Ltd. v. Coke, 551 U.S. 158, 170 (2007) 

(holding that the more specific regulation controlled over a conflicting general regulation, as 

"normally the specific governs the general"); Rosillo-Puga v. Holder, 580 F.3d 1147, 1160 (10th 

Cir. 2009) (following that "fundamental canon of statutory construction" in holding that the 

specific regulation controlled the conflicting general regulation); United States v. Groves, 369 

F.3d 1178, 1188 n.5 (10th Cir. 2004) (It is a "fundamental canon of statutory construction that, 

when there is an apparent conflict between a specific provision and a more general one, the more 

specific one governs.").  As applied to this case, ADAAG Sections 5.4 controls over ADAAG 

Section 4.1.6 when addressing accessibility in alterations of raised dining areas at restaurants 

such as El Diablo. 

Specific ADAAG provisions must control over the general principles stated in the ADA, 

its implementing regulations, and the ADAAG; otherwise, property owners would be perpetually 

at risk of lawsuits from organizations like the Colorado Cross-Disability Coalition and serial 

plaintiffs like Mr. Fox, and the courts would be placed in an untenable position when trying to 

Case 1:10-cv-03135-RPM -MJW   Document 100    Filed 08/15/11   USDC Colorado   Page 19 of
 30



 20 

 

 

resolve those claims.  As the National Amusements court noted, allowing claims to proceed 

based on general anti-discrimination language “would not only unduly burden the ability to 

construct new facilities [and alterations] by allowing the government [or private plaintiffs] to 

impose retroactive restrictions on new construction [and alterations] . . . , but also would place 

the judiciary in the uncomfortable position of having to fashion complex, technical rules of 

design under the guise of statutory interpretation.”  180 F.Supp.2d at 260. 

3. Plaintiff Has Failed To Demonstrate That The Justice Department’s Regulation Is 
Not Entitled To Substantial Deference.   

a. This Court Should Give Substantial Deference To ADAAG Section 5.4. 

Plaintiff’s request (Motion at 9-10) that this Court apply Chevron analysis and find that 

the Justice Department acted manifestly contrary to statute by promulgating ADAAG Section 5.4 

should be rejected because plaintiff has produced nothing to support this assertion. 

As an initial matter, plaintiff confuses the standards governing Chevron analysis by 

taking quotations from various cases out of context.  Motion at 9.  As plaintiff’s own authority 

explains, Chevron establishes a two-step analysis which this Court must follow before 

invalidating the Justice Department’s regulation: 

We owe deference to an agency's construction of a statute it is 
empowered to administer. In reviewing the agency's interpretation, 
we first seek to determine whether Congress has directly spoken to 
the precise question at issue.  If Congress has spoken, our inquiry 
ceases; the agency, as well as the court, must give effect to 
Congress's unambiguously expressed intent.  However, if the 
statute is silent or ambiguous, we must ask whether the agency's 
answer is based on a permissible construction of the statute.  We 
must not simply impose our own construction.  Deference is 
especially due when an agency's interpretation of a statute rests 
upon its considered judgment, a product of its unique expertise.  
We will not defer to an agency's construction if it is arbitrary, 
capricious, or manifestly contrary to the statute. 
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Qwest Communs. Int'l, Inc. v. FCC, 398 F.3d 1222 (10th Cir. 2005) (cited in Motion at 9; 

internal citations and quotations omitted). 

Applying this analysis leads ineluctably to the conclusion that this Court should defer to 

the Justice Department’s construction of the ADA as reflected in ADAAG Section 5.4.  To begin 

with, Congress has not “directly spoken to the precise question at issue.”  The ADA’s provision 

governing alternations, 42 U.S.C. §12183(b), speaks only in terms of alternations generally; that 

statute says nothing about raised dining areas in alterations of restaurants.  See ibid. (generally 

defining discrimination as “a failure to make alterations in such a manner that, to the maximum 

extent feasible, the altered portions of the facility are readily accessible to and usable by 

individuals with disabilities, including those who use wheelchairs.”).   

Second, the Justice Department’s construction of 42 U.S.C. §12183(b) as reflected in 

ADAAG Section 5.4 is, indisputably, a permissible one.  Notwithstanding the high-level 

principles cited by plaintiffs in their Motion (p. 1, 4, 13), Congress emphasized in legislative 

history that nothing in the ADA requires exact equality of experience.  Thus, Congress explained 

that the term “readily accessible to and useable by” “does not necessarily require the accessibility 

of every part of every area of a facility.”  S. Rep. No. 116, 101st Cong., 1st Sess., at 69 (1989).  

By way of illustration, Congress stated, “The term is not intended to require that all parking 

spaces, bathrooms, stalls within bathrooms, etc. are accessible; only a reasonable number must 

be accessible, depending on such factors as their location and number.”  Id.  (emphasis supplied).  

As another example, Congress explained, “In a physician's office, ‘readily accessible to and 

usable by’ would include ready access to the waiting areas, a bathroom, and a percentage of the 

examining rooms.”  Id. at 70 (emphasis supplied).   
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Furthermore, when commenting on the ADA’s auxiliary aid requirements for the visually 

and hearing impaired (42 U.S.C. §12182(b)(2)(A)(iii)), which parallels the readily accessible 

requirement for wheelchair users, Congress emphasized that restaurants are not required to 

provide absolute equality of experience in the following passage of the ADA’s legislative 

history:  “A restaurant would not be required to provide menus in Braille if it produced a waiter 

or other person who was willing to read the menu.”  S. Rep. No. 116, 101st Cong., 1st Sess.,  at 61 

(1989).   Cf. United States v. Hoyt Cinemas Corp., 380 F.3d 558, 567 (1st Cir. 2004) (“The ADA 

places substantial emphasis on equality of access.  As a mater of common sense, this cannot be 

absolute equality”), vacating 256 F.Supp.2d 73 (D. Mass. 2003) (cited in Motion at 9 without 

noting the vacatur); Williams v. Bankert, 2007 U.S. Dist. LEXIS 77503, at *31-32 (D. Utah Oct. 

18, 2007) (stating, “Section 504 of the Rehabilitation Act does not require absolute equality of 

access between the disabled and the able bodied but, rather, requires a balance between the need 

for reasonable accommodation of the handicapped and the manageable bonds of the federal 

program.” (citing Alexander v. Choate, 469 U.S. 287, 297-99 (1985)). 

Thus, it was fully within the Justice Department’s authority, when implementing the 

readily accessible standard, to determine that raised dining areas in alterations of restaurants are 

not required to be accessible so long as the restaurant provides wheelchair users with an 

accessible alternative.  This is exactly what ADAAG Section 5.4 does:  if raised dining areas in 

alterations of a restaurant are not accessible, the restaurant does not discriminate against 

wheelchair users so long as “the same services and decor are provided in an accessible space 

usable by the general public and are not restricted to use by people with disabilities.”   
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Significantly, plaintiff himself already has conceded that the Justice Department properly 

construed 42 U.S.C. §12183(b) when the Department promulgated a provision of the ADAAG 

which is closely related to ADAAG Section 5.4 and which provides restaurant owners with a 

similar choice.  More specifically, when responding to Defendants’ Motion For Protective Order, 

plaintiff admitted that ADAAG Section 5.2 is fully consistent with the ADA even though that 

guideline expressly excuses restaurant owners from making bars accessible to wheelchair users.  

See Doc. No. 38 at 18 n.13.  Section 5.2 provides as follows: 

Counters and Bars. Where food or drink is served at counters 
exceeding 34 in (865 mm) in height for consumption by customers 
seated on stools or standing at the counter, a portion of the main 
counter which is 60 in (1525 mm) in length minimum shall be 
provided in compliance with 4.3.2 or service shall be available at 
accessible tables within the same area. 

(emphasis supplied).  Plaintiff has not, and can not, provide any viable justification for giving 

substantial deference to the Justice Department’s determination of adequate accessibility with 

respect to bars, which plaintiff concedes is consistent with the ADA, but not to the Department’s 

determination of adequate accessibility with respect to raised dining areas in alterations. 

Finally, deference to ADAAG Section 5.4 “is especially due” here because that guideline 

constitutes the “agency's interpretation of a statute rest[ing] upon its considered judgment, a 

product of its unique expertise.”  As explained above, Congress specifically delegated to the 

Justice Department and the Access Board the task of construing the ADA’s general anti-

discrimination language.  Given that Congress deferred to their expertise, there is no reason why 

this Court should not. 
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b. Plaintiff’s Cited Authority Provides No Support For His Position. 

Not surprisingly, plaintiff does not cite a single case in which any court has ever refused 

to give substantial deference to an unambiguous provision of the ADAAG, like ADAAG Section 

5.4, or has ever found that any provision of the ADAAG is contrary to 42 U.S.C. §12183(b).  His 

principal authority, Disabled in Action of Pa. (“DIA”) v. Southeastern Pa. Transp. Auth. 

(“SEPTA”), 635 F.3d 87, 94 (3rd Cir. 2011) (cited in Motion at 10), is inapposite.  In that case, 

the parties disputed whether SEPTA was required to install an elevator when it rebuilt a stairway 

and renovated an escalator.  To support its position, SEPTA asserted that under ADAAG Section 

4.1.6(f), an elevator must be installed only when reconstruction of a stairway or renovation of an 

escalator is part of a “major structural modification,” which was not the case for the project at 

issue.  Neither DIA nor SEPTA contended that ADAAG Section 4.1.6(f) was inconsistent with 

42 U.S.C. §12183(b), and the court assumed that ADAAG Section 4.1.6(f) “should be given 

Chevron deference.”  Id. at 94. 

Plaintiff also cites SEPTA as support for the following highly misleading quotation:   

Meeting the requirements of Section [5.4] is not . . . necessarily 
sufficient to meet the requirements of 28 C.F.R. §36.402] and it 
would be illogical to read Section 5.4 of the ADAAG to radically 
curtail the broad mandate of [28 C.F.R. §36.402]. 

Motion at 10.  SEPTA was a case involving only access to subway stations; the case had nothing 

whatsoever to do with raised dining areas in alterations of a restaurant and, therefore, made no 

mention of ADAAG Section 5.4.  Moreover, the actual text of the above-quoted passage in 

SEPTA (rather than plaintiff’s elided version), if anything, supports defendants position here.  

That passage reads as follows: 
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The DOT regulations confirm this conclusion. SEPTA must 
"mee[t] the requirements of [49 C.F.R. § 37] and the requirements 
set forth in [the ADAAG]." 49 C.F.R. § 37.9(a) (emphasis added). 
This language indicates that public entities must fulfill both § 37 
and the ADAAG requirements. The DOT did not envisage the 
ADAAG by themselves to be an exhaustive statement of 
regulatory requirements, but rather to be a supplement to the 
requirements imposed by § 37. Meeting the requirements of 
Section 4.1.6(1)(f) is not, then, necessarily sufficient to meet the 
requirements of § 37, and it would be illogical to read Section 
4.1.6(1)(f) of the ADAAG to radically curtail the broad mandate of 
§ 37. 

Id. at 94.  While the Department of Transportation’s regulation expressly requires that a 

transportation facility comply with both Department of Transportation regulations and the 

ADAAG to meet the readily accessible standard (see 49 C.F.R. §37(a)), the Justice Department’s 

implementing regulation (28 C.F.R.§36.406(a)) provides that a public accommodation fully 

satisfies the readily accessible standard by complying with the ADAAG alone.5  As applied to 

this case, defendants compliance only with ADAAG Section 5.4 was sufficient. 

The other two ADA access cases cited in the Response also provide no support for 

plaintiff’s position, that ADAAG Section 5.4 is manifestly contrary to statute.  Both cases 

involved only the interpretation of ADAAG Section 4.33.3 (“Placement of Wheelchair 

Locations”) as applied to stadium seating in movie theaters, not ADAAG Section 5.4. Moreover 

the issue in both cases was whether ADAAG Section 4.33.3’s requirement of a “comparable line 

of sight” for wheelchair users could be read to include a “comparable viewing angle” and 

whether the court should defer to the Justice Department’s administrative interpretation to that 
                                                
5 Compare  49 C.F.R. §37.9(a) (“For purposes of this part, a transportation facility shall be considered to be readily 
accessible to and usable by individuals with disabilities if it meets the requirements of this part and the requirements 
set forth in Appendices B and D to 36 CFR part 1191, which apply to buildings and facilities covered by the 
Americans with Disabilities Act, as modified by Appendix A to this part”) with 28 C.F.R. §36.406(a) (“(a) New 
construction and alterations subject to this part shall comply with the standards for accessible design published as 
appendix A to this part (ADAAG)”).   
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effect.  See United States v. Hoyt, 635 F.3d 87 (D. Mass. 2003) (cited in Motion at 9), vacated 

380 F.3d 558, 567 (1st Cir. 2004) (cited in Motion at 9); Oregon Paralyzed Veterans of Am. v. 

Regal Cinemas, Inc., 339 F.3d 1126 (9th Cir. 2003) (cited in Motion at 10).  Here, there is no 

room for administrative interpretation given ADAAG Section 5.4’s plain statement that “[i]n 

alterations, accessibility to raised or sunken dining areas . . . is not required,” and indeed, the 

Justice Department has issued none. 

4. The Court Should Reject Plaintiff’s Request To Liberally Construe The ADA. 

In his final gasp, plaintiff asks this Court to “liberally construe[]” the ADA to effectuate 

his desired purpose of overriding ADAAG Section 5.4’s plain language.  Motion at 10.  In Too, 

supra, this Court squarely rejected this tactic, when advanced on behalf of the Colorado Cross-

Disability Coalition, in the following words:   

As a threshold issue, I note that Plaintiffs ask me to liberally 
construe the statute's sections and regulations within the broad 
scope of the ADA in protecting the rights of people with 
disabilities. Where a statute's text and legislative history do not 
support such a broad definition, however, I may decline to apply 
such a liberal construction. 

Id. at 709.  Here, as in Too, neither the ADA’s text nor its legislative history support a liberal 

construction, and plaintiff’s request for one should be rejected. 

C. The Undisputed Facts Demonstrate That Defendants Provide Services To 
Wheelchair Users In A Fully Integrated, Non-Segregated Environment 

As demonstrated above, under ADAAG Section 5.4 defendants were not required, when 

altering El Diablo, to make the restaurant’s raised dining areas accessible so long as “the same 

services and decor are provided in an accessible space usable by the general public and are not 

restricted to use by people with disabilities.”  El Diablo fully satisfies this alternative standard.  
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Immediately adjacent to the raised dining areas, wheelchair users can and do dine in the street-

level space that is fully accessible to wheelchair users, that is used by the general public, and that 

is not restricted to use by people with disabilities.  ¶¶III.5-III.7.6  This accessible space has the 

exact same décor as the rest of El Diablo and offers identical services.  Customers dining in this 

space — whether disabled or not — order from the same menu as all other customers and are 

served by the same wait staff as all other customers.  ¶III.4.  In light of these facts, which 

plaintiff has not disputed and cannot dispute, plaintiff’s contention (Motion at 12-13) that 

defendants violate the ADA because they allegedly do not provide service in the “most 

integrated setting appropriate to the needs of the individual” (42 U.S.C. §12182(b)(1)(B))) and 

allegedly provide services that are “different or separate from that provided to other individuals” 

(id. §12182(b)(1)(A)(iii)) necessarily fails. 

To begin with, plaintiff, yet again, points to no authority from any source supporting his 

proposition that a restaurant fails to meet the quoted standards because it provides wheelchair 

users with a dining experience identical to that of non-wheelchair users in some portions of the 

restaurant but not in others.  His failure to cite any supporting authority demonstrates that, like so 

much of the Motion, plaintiff is making policy arguments that should be raised through the 

political process, not legal argument that can be resolved by this Court. 

In any event, the Justice Department has squarely rejected plaintiff’s interpretation of the 

ADA.  ADAAG Section 5.4 constitutes the Justice Department’s determination that providing 

wheelchair users with an accessible and comparable alternative to a raised dining area in 

alterations, as defendants have done here, is “the most integrated setting appropriate” and does 

                                                
6 The references following the “¶” symbol correspond to paragraphs in Defendants’ Statement Of Undisputed Facts. 
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not result in wheelchair users receiving “different or separate services.”  As demonstrated above, 

plaintiffs have failed to point to any reason whatsoever why this Court should not give the 

Justice Department’s definition of “discrimination” the substantial deference that it deserves. 

Moreover, the Justice Department’s commentary to the ADA’s implementing regulations 

compels the conclusion that Sections 12182(b)(1)(B) and 12182(b)(1)(A)(iii) are intended to 

address circumstances far different from those present here.  In that commentary, the Justice 

Department explains that a restaurant would violate Section 12182(b)(1)(B) if it were “to require 

persons with mental disabilities to eat in the back room of [the] restaurant.”  28 C.F.R. pt. 26, 

app. B, at 581.  Here, in stark contrast, wheelchair users are not in the least bit isolated or 

segregated.  ¶¶III.5, III.7.  They are provided with accessible dining in the front area of the 

restaurant, which is an integral part of the restaurant, and where disabled and non-disabled 

customers can mingle as they choose and enjoy the same food, beverages, service and overall 

dining experience.  ¶¶III.3-III.7. 

Indeed, if as plaintiff contends Congress’ objective in enacting Sections 12182(b)(1)(B) 

and 12182(b)(1)(A)(iii) was to “eradicate the invisibility of the handicapped” (Motion at 13), 

defendants have fully met that objective.  The accessible, street-level dining area is located along 

both of the restaurant’s principal accessible routes; it is fully visible from virtually the entire 

restaurant; and it is adjacent to large windows facing pedestrian and vehicle traffic along 

Broadway. 

Finally, plaintiff cites absolutely no evidentiary support for his assertion that patrons of 

El Diablo who dine in areas of the restaurant other than the raised dining areas receive “lesser, 

unequal treatment.”  Motion at 14.  That assertion is false and should be flatly rejected. 
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V. CONCLUSION 

For the foregoing reasons, Plaintiff’s Motion For Partial Summary Judgment should be 

denied in its entirety. 

Dated August 15, 2011 
 

s/ Philip L. Gordon 
Philip L. Gordon 
Jack D. Patten, III 
LITTLER MENDELSON 
A Professional Corporation 
1200 17th Street, Suite 1000 
Denver, CO  80202.5835 
Telephone:  303.629.6200 
 
ATTORNEYS FOR DEFENDANT 
MORREALE HOTELS, LLC AND 
SKETCH RESTAURANT, LLC 
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party.  A duly signed original is on file at the offices of Littler Mendelson, P.C. 
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Colorado Cross-Disability Coalition 
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