
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No.:  10-cv-03135-RPM-MJW

TIMOTHY P. FOX,

Plaintiff,

v.

MORREALE HOTELS, LLC., a Colorado limited liability company, and
SKETCH RESTAURANT, LLC d/b/a EL DIABLO, a Colorado limited liability company, 

Defendants.
                                                                                                                                                            

PLAINTIFF’S MOTION TO STAY DISCOVERY AND SCHEDULING ORDER
PENDING RESOLUTION OF PLAINTIFF’S MOTION FOR PARTIAL SUMMARY

JUDGMENT
                                                                                                                                                            

Plaintiff, by and through the undersigned counsel, hereby submits this Motion to Stay

Discovery and All Deadlines Imposed by the Scheduling order Pending Resolution of Plaintiff’s

Motion for Partial Summary Judgment [doc. # 48, filed June 21, 2011].

CERTIFICATE OF COMPLIANCE WITH D.C.COLO.LCivR. 7.1(A)

Counsel for the parties conferred by telephone regarding this motion, and Defendants

oppose the motion.

BACKGROUND

This case presents the following questions under the alterations standards of Title III of

the Americans with Disabilities Act (“ADA”) and its implementing regulations:  (1) Did

Defendants violate the ADA by building raised seating areas, inaccessible to customers who use
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wheelchairs, when they completely renovated the El Diablo restaurant?1 and (2) Do Defendants

violate the ADA by failing to provide customers who use wheelchairs the full and equal

enjoyment of their goods services, privileges and accommodations?2  Plaintiff alleges that most

of the dining areas in El Diablo are inaccessible to customers who use wheelchairs and that if

Defendants had simply allowed the dining areas that it caused to be elevated to be accessible,

that would have resolved many, if not most, of the accessibility issues in this case.

On May 13, 2011, defendants filed their Motion For Protective Order, which

seeks a ruling that Sections 5.2 and 5.4 of the Americans with Disabilities Act Accessibility

Guidelines (ADAAG) establishes the controlling legal standard in this case and, therefore, the

permissible scope of discovery [doc. # 28].  On May 28, 2011, Plaintiff filed his response to

Defendants’ Motion For Protective Order [doc. # 38], arguing that Defendants’ mistaken read of

Section 5.4 of an accessibility guideline is entirely inconsistent with the statute, which requires

that when an alteration is made, whatever is altered must be brought into compliance with the

ADA’s standards for new construction, i.e., must be accessible to people who use wheelchairs.  

On June 13, 2011, defendants filed their reply in support of their Motion For Protective Order.

[doc. # 42]. Thus, the Motion For Protective Order has been fully briefed.

The Motion for Protective Order and two other motions were scheduled to be heard by

1  See 42 U.S.C. § 12183(a)(2); 28 C.F.R. § 36.402; 28 C.F.R., pt. 36, app. A. § 4.1.6:

2  See 42 U.S.C. § 12182(a); 

2
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United States Senior District Court Judge Richard Matsch on July 14, 2011.3  See Minute Order

(doc. # 58, entered June 28, 2011).  The Court then vacated the hearing and referred all non-

dispositive motions to United States District Court Magistrate Judge Michael J. Watanabe, citing

as its reason “the contentious discovery disputes that have arisen in this civil action as reflected

in the pending motions for protective order, to compel discovery, to amend scheduling order

deadlines and leave to file second amended complaint.”  See Order of Reference to Magistrate

Judge for Non-dispositive Motions [doc. # 60, entered July 7, 2011].

On June 28, 2011, Plaintiff filed his Motion for Partial Summary Judgment [doc. # 48]. 

That motion squarely addresses question number (1) above.  Defendants’ response is currently

due June 15, 2011.

The parties agree, “Plaintiff’s Motion For Partial Summary Judgment raises precisely the

same issue as that raised in the fully briefed Motion For Protective Order, i.e., whether ADAAG

Sections 5.2 and 5.4 establish the controlling legal standard in this case.”  See Defendants’

Motion for Extension of Time [doc. # 62, filed July 11, 2011]. 

The following motions remain pending before this Court:

• Defendants’ Motions for Protective Order [doc. #s 27 and 28, filed May 13,

2011];

• Plaintiff’s Motion to Compel [doc. # 39, filed June 6, 2011];

• Plaintiff’s Motion to Amend Scheduling Order Deadlines [doc. # 41, filed June 6,

3  These are Plaintiff’s Motion to Compel [doc. # 39, filed June 6, 2011] and Plaintiff’s
Motion to Amend Scheduling Order Deadlines [doc. # 41, filed June 6, 2011].

3
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2011];

• Plaintiff’s Motion for Leave to File Second Amended Complaint [doc. # 47, filed

June 21, 2011];

• Plaintiff’s Motion for Partial Summary Judgment [doc. # 48, filed June 21, 2011];

• Defendants’ Motion to Seal [doc. # 49, filed June 23, 2011]; and

• Defendants’ Motion for an Extension of Time to Respond to Plaintiff’s motion for

Partial Summary Judgment [doc. # 62, filed July 11, 2011].

Plaintiff seeks a stay of all proceedings now so the Court may decide a legal issue all

parties agree is central to this case: Are the raised seating areas in violation under the ADA’s

alterations requirements?  

Because Plaintiff’s Motion for Partial Summary Judgment addresses one of the key

issues the parties agree is central to this case – whether the raised seating areas violate the ADA

based on the controlling legal standards – that issue should be decided first.  

ARGUMENT

“It is well settled that the district court has the power to stay proceedings pending before

it and to control its docket for the purpose of economy of time and effort for itself, for counsel,

and for litigants.  The granting of the stay ordinarily lies within the discretion of the district

court.”  Pet Milk Co. v. Ritter, 323 F.2d 586, 588 (10th Cir. 1963) (internal citation omitted);

Wang v. Hsu, 919 F.2d 130, 130 (10th Cir. 1990).  In evaluating whether a stay is appropriate,

the following five factors guide the Court's determination:  (1) plaintiff's interests in proceeding

expeditiously with the civil action and the potential prejudice to plaintiff of a delay; (2) the

4
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burden on the defendants; (3) the convenience to the court; (4) the interests of persons not parties

to the civil litigation; and (5) the public interest.  String Cheese Incident, LLC v. Stylus Shows,

Inc., No. 02-cv-01934-LTB-PAC, 2006 WL 894955 at *2 (D.Colo. Mar. 30, 2006); Minnesota

Lawyers Mut. Ins. Co. v. Verdisco, No. 10-cv-01008-REB-MEH, 2010 WL 3777543, at *1 (D.

Colo. Sept. 20, 2010).

In this case, Plaintiff seeks the stay, so Plaintiffs would not be prejudiced by any delay. 

Rather, Plaintiff asserts that a decision on Plaintiff’s Motion for Partial Summary Judgment

would expedite this case, as it would resolve a central issue in the proper context – a motion

under rule 56 –  that is at the root of many of the discovery motions pending before the Court.

Further, granting a stay would serve to alleviate a good deal of Defendants’ burdens in

this case.  Defendants would not be forced to respond to Plaintiff’s outstanding discovery

requests, Defendants would not be forced to object to third-party discovery and subpoenae, and

Defendants would not be forced to respond to Plaintiff’s Motion for Leave to Amend.  Instead,

Defendants would be free to focus on the legal issue raised in Plaintiff’s Motion for Partial

Summary Judgment, which the parties agree is “the key issue in this case[.]” See Defs.’ Mot. for

Extension [doc. # 62].  In addition, resolution of that issue will establish the permissible scope of

discovery, thereby obviating the need for an identical determination with respect to Defendants’

Motion for Protective Order.

Because the legal issue raised in Plaintiffs’ Motion for Partial Summary Judgment is

central to this case and to several of the discovery disputes that have arisen, this Court’s scarce

resources would be conserved by entering a stay.  “[T]he court is inconvenienced if matters

5
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proceed in a piecemeal fashion[,]” String Cheese Incident, supra, which is precisely what would

occur if this Court was required to resolve the several pending discovery motions rather than the

dispositive motion for partial summary judgment, which addresses the same, key issue.   

In addition, the interests of third parties would be promoted if this Court enters a stay. 

To date, Plaintiff has sought documents from two third parties because those documents have not

been forthcoming from Defendants.  Given the present posture of discovery in this case, it is

possible that Plaintiff will be forced to seek additional documents from third parties going

forward.  Those third parties’ interests would be served by a stay, as they would not be required

to produce documents or otherwise respond to third party discovery.  

Rather than allow the Parties’ and the Court’s resources to be expended piecemeal with a

flurry of discovery motions and orders, this Court should enter a stay pending Judge Matsch’s

decision on Plaintiff’s Motion for Partial Summary Judgment, which will decide a key legal

issue in this case, would resolve several of the pending discovery motions, and would do so in

the proper context of a Rule 56 dispositive motion.

The intended purpose of Rule 56 of the Federal Rules of Civil Procedure “is to enable the

trial court to readily dispose of cases on matters of law where it becomes evident no material

controversy of fact remains.”  Rohner v. Union Pac. R. Co., 225 F.2d 272, 274 (10th Cir. 1955).

Plaintiff seeks partial summary judgment on a central issue in this case.  “A party may move for

summary judgment, identifying each claim or defense--or the part of each claim or defense--on

which summary judgment is sought.”  Fed. R. Civ. P. 56(a).  Defendants would prefer this Court

decide its Motion for Protective Order, which, as noted, the parties agree covers the same legal

6
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issues.  Defendants’ motion is brought pursuant Rule 26(c) of the Federal Rules of Civil

Procedure, which addresses discovery matters.  Since the parties are in agreement that this Court

must determine the applicable controlling legal principles in this case, it only makes sense to do

so in the context of a Rule 56 motion, rather than a discovery motion. 

In addition, now that non-dispositive motions have been referred to the Magistrate Judge

in this case, there is a risk that the Magistrate Judge could rule one way regarding the

“controlling legal issues” for discovery purposes only to have the District Court Judge rule the

opposite way on the same issue of law on the summary judgment motion.  The fact that the

losing party on the protective order ruling can file objections with the District Court Judge does

not alter the serious consequences of the risk.  The procedures and standards for appealing a

denial of summary judgment versus the entry of a protective order later objected to are very

different.

For the foregoing reasons, and in an effort to save the parties time and expense moving

forward with this litigation, Plaintiff requests this Court stay all proceedings in this case pending

resolution of Plaintiff’s Motion for Partial Summary Judgment.

7
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Dated: July 12, 2011 Respectfully submitted,

COLORADO CROSS-DISABILITY COALITION
LEGAL PROGRAM

 /s/ Kevin W. Williams                                            
                                                                   Kevin W. Williams

Andrew C. Montoya
655 Broadway, Suite 775
Denver, CO 80203
Telephone:  (303) 839-1775
Facsimile: (303) 839-1782
E-mail: kwilliams@ccdconline.org
E-mail: amontoya@ccdconline.org

                                            
Attorneys for Plaintiff

8
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CERTIFICATE OF SERVICE

I hereby certify that on July 12, 2011, I electronically filed the foregoing Plaintiff’s
Motion to Stay Discovery and Scheduling Order Pending Resolution of Plaintiff’s Motion for
Partial Summary Judgment with the Clerk of Court using the CM/ECF system, which will
provide electronic service to the following:

Philip L. Gordon
Jack D. Patten, III
LITTLER MENDELSON
1200 17th Street
Suite 1000
Denver, CO 80202.5835
pgordon@littler.com
jpatten@littler.com

 /s/ Briana McCarten       
Briana McCarten
Legal Program Assistant
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