
 

  

 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

Case No.  10-cv-03135-RPM-MJW 

TIMOTHY P. FOX, 

Plaintiff, 

v. 

MORREALE HOTELS, LLC., a Colorado Limited Liability Company, and SKETCH 
RESTAURANT, LLC d/b/a EL DIABLO, a Colorado Limited Liability Company, 

Defendants. 

DEFENDANTS’ MEMORANDUM IN OPPOSITION TO 
PLAINTIFF’S MOTION TO COMPEL DISCOVERY RESPONSES 

Defendants Morreale Hotels, LLC and Sketch Restaurant, LLC d/b/a El Diablo (jointly, 

“defendants”), through their undersigned counsel, respectfully submit this Memorandum in 

opposition to the Motion To Compel Discovery Responses (the “Motion”), filed on behalf of 

plaintiff Timothy Fox (“plaintiff”).  In connection therewith, defendants state as follows. 

I.  SUMMARY OF DEFENDANTS’ POSITION  

Plaintiff’s Motion is pointless unless plaintiff’s point is to force defendants to 

unnecessarily incur additional attorneys fees.  With respect to the sixteen (16) discovery requests 

that are the subject of Defendants’ Motion For Protective Order [Doc No. 28],1 plaintiff merely 

raises the same issues and regurgitates arguments that have been fully briefed since June 13, 

2011, when defendants filed their Reply Memorandum In Support Of Their Motion For 

Protective Order.  As far as the few remaining discovery requests are concerned, plaintiff 

                                                
1 For ease of reference, “Doc. No. __” refers to the Court’s CM/ECF docket sheet.  
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requests an order compelling the production of information or documents that already have been 

produced or that do not exist.  Accordingly, the Motion should be denied. 

II.  PROCEDURAL BACKGROUND  

Defendants timely served their Responses And Objections To Plaintiff’s First Set Of 

Discovery Requests (the “Responses”) on May 13, 2011.  [Doc. No. 38-2].  Defendants 

contemporaneously served their Motion For Protective Order [Doc. No. 28], asserting that 

sixteen of the discovery requests in Plaintiff’s First Set Of Discovery Requests (the “Discovery 

Requests”) improperly sought information, documents or an admission outside the permissible 

scope of discovery established by the controlling legal standard.  As explained in detail in the 

Motion For Protective Order and the supporting Reply Memorandum, Sections 5.2 and 5.4 of the 

Americans with Disabilities Act Accessibility Guidelines (ADAAG) establish the controlling 

legal standard for accessibility in alterations for bars, counters, and raised dining areas in a 

restaurant.  Because the Amended Complaint alleges only that those three areas of the El Diablo 

restaurant are inaccessible, discovery should be limited to the few factual questions that ADAAG 

Sections 5.2 and 5.4 put at issue.  Plaintiff filed a lengthy memorandum in opposition to the 

Motion For Protective Order on May 28, 2011 [Doc No. 38], and defendants filed their Reply 

Memorandum on June 13, 2011 [Doc No. 42].  The fully briefed Motion For Protective Order 

addresses defendants’ objections to Interrogatory Nos. 1, 3, and 6-10; Request For Production 

Nos. 3-6 and 8; and Request For Admission Nos. 4, 5, 10, and 14. 

Rather than awaiting this Court’s decision on the Motion For Protective Order, on June 6, 

2011, plaintiff filed his Motion To Compel.  In the Motion, plaintiff seeks an order compelling 

discovery in response to each of the sixteen discovery requests that already are the subject of the 

fully briefed Motion For Protective Order.  Plaintiff advances arguments that are virtually 
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identical to the arguments advanced by plaintiff in response to the Motion For Protective Order.  

Plaintiff raises a few other complaints that effectively are non-issues because the information or 

documents already have been produced or do not exist. 

III.  ARGUMENT  

A. The Motion Should Be Denied For The Reasons Stated In The Motion For 
Protective Order And The Supporting Reply Memorandum 

Defendants incorporate by reference herein all of the factual assertions and legal 

argument contained in the Motion For Protective Order and the supporting Reply Memorandum.  

For those reasons, plaintiff’s Motion with respect to the following discovery requests should be 

denied:  Request For Production Nos. 3-6 and 8; Interrogatory Nos. 1, 3, and 6-10; and Request 

For Admission Nos. 4, 5, 10, and 14.  Defendants, fledgling businesses trying to survive a 

challenging economy, should not be required to expend their limited resources re-briefing issues 

that were fully briefed in connection with the Motion For Protective Order. 

B. The Motion Should Be Denied With Respect To The Interrogatories Not Subject To 
The Motion For Protective Order 

1. There Is No Information To Compel In Response To Interrogatory No. 2 

In response to Interrogatory No. 2, defendants provided the information currently 

available to them concerning the instances in which wheelchair users dined in El Diablo’s raised 

dining areas.  Plaintiff alleges that defendants’ response to this Interrogatory is “incomplete” 

because defendants “must have” all of the detailed information requested in this Interrogatory, 

including the dates and times of each such visit, the number of such visits, whether the guest 

could or could not walk, how the guest accessed the raised dining area, and the name and contact 

information of each such guest.  Motion at 10.  Defendants serve hundreds of customers every 

day at El Diablo, and of course, they do not maintain detailed records of every encounter with 
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those patrons, including those who use wheelchairs.  Plaintiff’s mere speculation is not sufficient 

to support an order compelling discovery. 

2. Defendants Have Responded Fully To Interrogatory No. 11  

Although this Interrogatory does not specifically reference defendants’ Fourth 

Affirmative Defense, the language in quotation marks in the Interrogatory suggest that plaintiff is 

seeking information related to that defense which states, “Plaintiff’s claims are barred because 

Defendant has demonstrated good faith efforts to identify and make reasonable accommodations 

to Plaintiff.”  Defendants describe those efforts in response to Interrogatory No. 1, which 

requests similar information.  In response to Interrogatory No. 11, defendants properly 

incorporated by reference their response to Interrogatory No. 1.  Thus, there is nothing to 

compel. 

3. Defendants’ Withdrawal Of Their Sixth Affirmative Defense Renders Moot 
Plaintiff’s Complaints About Defendants’ Response To Interrogatory No. 12 

Plaintiff should have withdrawn this argument long ago.  Interrogatory No. 12 seeks 

information concerning defendants’ Sixth Affirmative Defense.  See Motion at 15-16.  On the 

same day that plaintiff filed the instant Motion, defendants withdrew their Sixth Affirmative 

Defense.  See [Doc. No. 40].  Furthermore, plaintiff’s claims permit an action only against the 

landlord and/or tenant of a public accommodation, both of whom already are parties to this 

action, and plaintiff has cited no legal basis for him to assert a claim against anyone else (or 

against defendants for that matter) based on the alleged lack of seating options for him at El 

Diablo.  Accordingly, this discovery request is moot. 
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C. The Motion Should Be Denied With Respect To The Document Requests Not 
Subject To The Motion For Protective Order 

1. Defendants Already Have Produced The Lease Between Them In Response To 
Request For Production Nos. 1 and 2  

In response to Request For Production Nos. 1 and 2, defendants produced the document 

constituting the lease between them.  [Doc. Nos. 38-5 and 39-11].  Defendants have told 

plaintiff’s counsel on several occasions that this document, although not signed, constitutes the 

operative lease between defendants.  See, e.g., [Doc No. 51-5].  Plaintiff seems to believe that he 

knows better and asserts, nonetheless, that this document “is not a lease.”  Motion at 17. 

Given that defendants are closely held corporations with the same managing member, the 

fact that the lease is not signed is unremarkable.  Moreover, defendants’ principal has testified 

that this lease is the lease.  See Declaration Of Jesse Morreale, dated June 23, 2011, ¶¶ 3-4 [Doc. 

No. 50] (submitted in support of Defendants’ Motion To Seal Confidential Discovery Material).  

Plaintiff’s refusal to believe that this document is the operative lease does not change the fact 

that there is no other lease to compel defendants to produce. 

Plaintiff also complains that there are two immaterial redactions in the 22-page, single-

spaced lease related to the amount of rental payments and the initial monthly assessment of 

“NNN Charges.”  This information has nothing to do with plaintiff’s claims or defendants’ 

defenses in this case, so there is no reason to compel its production. 

Moreover, defendants are relieved that they redacted this sensitive business information.  

As described in more detail in Defendants’ Motion To Seal Confidential Discovery Material 

Placed In The Public Court Record By Plaintiff In Disregard Of This Court’s Confidentiality 
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Order, And Request For Attorneys’ Fees, filed on June 23, 2011 [Doc No. 49], plaintiff filed this 

confidential document in the public court record on two separate occasions. 

2. Defendants Properly Redacted A Small Number Of E-Mail In Response To 
Request For Production No. 3        

Request For Production No. 3 seeks production of all correspondence between 

Defendants and any third party regarding accessibility at El Diablo.  Although this request seeks 

communications that are outside the permissible scope of discovery established by ADAAG 

Sections 5.2 and 5.4 (as explained in the Motion For Protective Order), communications between 

defendants and third parties regarding the issues raised by Sections 5.2 and 5.4 are properly 

discoverable.  Accordingly, defendants produced several dozen responsive e-mail.  [Doc. No. 38-

8].  Because of the way in which defendants retained these e-mail, they could be produced only 

as part of an “e-mail string.”  Five of the e-mail within the several e-mail strings produced by 

defendants were not responsive to this discovery request, but the only way that defendants could 

not produce them was by redacting them. 

Plaintiff has cited no authority that confers on him the right to review documents that 

defense counsel have determined are not responsive.  Plaintiff also has cited no authority for the 

proposition that defense counsel is required to disclose the reasoning behind his determination 

that these documents are non-responsive, which determination constitutes defense counsel’s 

mental impression work product.  If counsel were required to justify every decision not to 

produce documents because they are not responsive, discovery never could be completed.  

Accordingly, there is nothing to compel with respect to Request For Production No. 3. 
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3. Defendants Have No Documents To Produce In Response To Request For 
Production No. 7         

When defendants initially responded to this document request, seeking “[a]ll documents 

showing the height of the counter at the Bar Area,” they believed that they had a document 

showing that the bar’s height exceeds 34 inches, which is the height referenced in ADAAG 

Section 5.2.  This is the only fact related to the design of the bar that is relevant to this case given 

the controlling legal standard for accessibility to bar areas established by ADAAG Section 5.2.  

Upon further inspection, defendants determined that they did not have such a document in their 

possession.  Accordingly, less than two weeks after responding to Request For Production No. 7, 

defendants served an amended response stating that they did not have a responsive document.  

See Doc. No. 38-6.  Accordingly, there is nothing to compel. 

4. Defendants Have No Additional Documents To Produce In Response To Request 
For Production No. 8          

Plaintiff complains that defendants have not produced documents described as follows in 

their Initial Disclosure:  “those portions of the architectural drawings/plans concerning 

alterations to the space in which El Diablo restaurant is located pertinent to demonstrating 

defendants’ compliance with the applicable section of the ADA Accessibility Guidelines related 

to seating.”  Motion at 22.  Defendants served their Initial Disclosures on April 7, 2011, at a very 

early stage in this case.  As they refined their position in conjunction with preparing their Motion 

For Protective Order, they determined that they did not have any documents that would fit the 

description above and that also would fall within the permissible scope of discovery established 

by the controlling legal standard. 

Case 1:10-cv-03135-RPM   Document 52    Filed 06/27/11   USDC Colorado   Page 7 of 10



 

 8 

 

 

Defendants acknowledge that it would have been helpful to amend their Initial 

Disclosures sooner.  However, that task “fell through cracks” given the very small number of 

defendants’ employees who are in a position to assist counsel with this case coupled with the 

incessant demands of plaintiff’s paper deluge — including seven sets of discovery requests, a 

motion to compel, a motion to amend the scheduling order, a motion to amend the amended 

complaint, three improperly served subpoenas, a request for inspection, and a request for Rule 

30(b)(6) depositions, all in addition to the briefing on Defendants’ Motion For Protective Order. 

Defendants have now served their second disclosures and eliminated this category.  See 

Exhibit A hereto.  Accordingly, there is nothing to compel. 

5. Defendants Are Not Required To Produce A Privilege Log In Response To 
Request For Production No. 9        

Plaintiff complains that defendants have not produced a privilege log despite asserting 

attorney-client privilege and the work product protection in response to Request For Production 

No. 9.  That request seeks “[a]ll documents identified in, or related to, your responses to the 

above interrogatories.”  Motion at 23.  This request is so broad that it encompasses virtually all 

of undersigned counsel’s work product and privileged communications with defendants. 

Plaintiff has cited no authority requiring the production of a privilege log accounting for 

litigation counsel’s post-complaint work product and privileged communications.  Defendants 

are not withholding on the grounds of privilege or work product protection any documents that 

were created before defendants retained outside counsel to protect them from plaintiff.  

Accordingly, there is no privilege log to compel.  See Grider v. Keystone Health Plan Cent., Inc., 

580 F.3d 119, 140 n.22 (3d Cir. 2009) (“We underscore that a privilege log may not be required 

for communications with counsel that take place after the filing of a law suit.”); Ryan Inv. Corp. 

v. Pedregal De Cabo San Lucas, 2009 U.S. Dist. LEXIS 118337, at *9 (N.D. Cal. Dec. 18, 2009) 
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(“[C]ounsel’s communications with the client and work product developed once the litigation 

commences are presumptively privileged and need not be included on any privilege log. . . . 

Plaintiff’s motion to compel is therefore denied to the extent it seeks to require a log of post-

litigation counsel communications and work product.”); Grochocinski v. Mayer Brown Rowe & 

Maw LLP, 251 F.R.D. 316, 330 (N.D. Ill. 2008) (holding that documents created after filing of 

the complaint were not relevant to the issue).2 

IV.  CONCLUSION 

For the foregoing reasons, the Motion should be denied. 

 

Dated June 27, 2011 
 

s/ Philip L. Gordon 
Philip L. Gordon 
Jack D. Patten, III 
LITTLER MENDELSON 
A Professional Corporation 
1200 17th Street, Suite 1000 
Denver, CO  80202.5835 
Telephone:  303.629.6200 
 
ATTORNEYS FOR DEFENDANT 
MORREALE HOTELS, LLC 

 

                                                
2 Defendants acknowledge that one of the magistrate judges in this district has rejected the argument that documents 
exchanged between a client and a lawyer post-complaint need not be listed in a privilege log.  See Carbajal v. 
Lincoln Benefit Life Co., 2007 U.S. Dist. LEXIS 47885, at *7-8 (Boland, J.) (D. Colo. July 2, 2007); Horton v. 
United States, 204 F.R.D. 670, 673 (D. Colo. 2002) (Boland, J.).� �Defendants have not been able to locate any 
opinion by the Tenth Circuit, by a Colorado district court judge, nor by any other Colorado magistrate judge so 
holding.  Given that Horton and Carbajal stand alone in this district, as well as the substantial burden and negligible 
practical benefit of logging such communications, particularly in the “Age of E-Mail,” defendants respectfully 
submit that these cases were wrongly decided and should not be followed.  See Douglas C. Rennie, Why the 
Beginning Should Be the End: The Argument for Exempting Postcomplaint Materials from Rule 26(b)(5)(A)’s 
Privilege Log Requirement, 85 Tul. L. Rev. 109 (concluding that post-complaint materials should be presumptively 
exempt from the privilege log requirement; “In other words, the beginning of the lawsuit should mark the end of the 
privilege log requirement”). 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 27th day of June 2011 a true and correct copy of the above 

DEFENDANTS’ MEMORANDUM IN OPPOSITION TO PLAINTIFF’S  MOTION TO 

COMPEL was filed and served via CM/ECF to the following party.  A duly signed original is 

on file at the offices of Littler Mendelson, P.C. 

Kevin W. Williams 
Carrie Ann Lucas 
Andrew C. Montoya 
Colorado Cross-Disability Coalition 
655 Broadway, Suite 775 
Denver, CO  80203     
 
 
      s/ Frances Martinez    

Frances Martinez 
 
 
Firmwide:102412913.1 067612.1001 
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