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MUTUAL RELEASE 
 
 

THIS MUTUAL RELEASE is made and entered into this         day of  
                      , 2010, by and among Sharon Kerr and Colorado Cross-Disability 
Coalition (“Plaintiffs”) and The Heather Gardens Association (“HGA”) and Heather 
Gardens Metropolitan District (“HGMD”) (HGA and HGMD are referred to collectively as 
“Defendants”). 
 
 WHEREAS, Plaintiffs brought suit in the action entitled Sharon Kerr and 
Colorado Cross-Disability Coalition v. The Heather Gardens Association and Heather 
Gardens Metropolitan District, in the United States District Court for the District of 
Colorado, Civil Action No. 09-CV-00409-MSK-MJW (hereinafter, the “Civil Action”), 
against Defendants; and 
 
 WHEREAS, after delivery of the payments and the exchange of this fully-signed 
Agreement the parties will promptly dismiss the Civil Action with prejudice, with each 
party to bear its respective costs and attorney fees, to forever settle any and all claims 
that may now exist between them, 
 
 IT IS HEREBY AGREED by, between and among the Parties to compromise, 
settle and resolve the Civil Action as follows: 
 
 1. Upon execution and delivery of this Agreement and presentation of a fully 
executed W-9 to HGA by Plaintiff Kerr, HGA shall pay FIVE THOUSAND DOLLARS 
($5,000.00) to Sharon Kerr.  Such payment will be delivered to the offices of Plaintiffs’ 
counsel. 
 
  2. Upon execution and delivery of this Agreement and presentation of a fully 
executed W-9 by the Colorado Cross-Disability Coalition (“CCDC”), HGMD, through its 
insurer, the Colorado Special District Property and Liability Pool, shall pay to CCDC the 
sum of FIFTEEN THOUSAND DOLLARS ($15,000.00), and HGA shall pay to CCDC 
the sum of THIRTY THOUSAND DOLLARS ($30,000.00).  Such payment will be 
delivered to the offices of Plaintiffs’ counsel. 
 

3. This paragraph 3 and its subparagraphs apply only to HGA and Sharon 
Kerr and not to HGMD.  HGA will institute the following policy and procedure: 

 
A. Auxiliary aids and services will be provided for the Association’s 

“business meetings,” defined as Regular Board of Director meetings, Special 
Board of Director meetings, Membership meetings, Special Membership 
meetings, and candidate forums.  In addition, the Association will budget 
TWELVE THOUSAND DOLLARS ($12,000.00) per calendar year for services  
such as Communication Access Real-time Translation (CART) or Qualified Sign 
Language Interpreter ("budgeted services") for social and recreational activities 
(classes, trips and special events sponsored by the Association)  The budget will 
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be increased annually based upon Denver-Boulder CPI, or as discussed in 
paragraph B, below. 

 
B. If the budgeted amount is insufficient to pay for eligible 

beneficiaries’ requested services, the Association will adjust the next year’s 
budget to address the insufficient funding.  

 
C Budgeted services will be equally available to all deaf and hard of 

hearing participants (“eligible beneficiaries”) and will be available steadily 
throughout the year.  In other words, no single hearing-impaired person will have 
an advantage over another hearing-impaired person in obtaining services, and 
activities at the end of the year will be as likely to have these services available 
to them as similar activities at the beginning of the year. 

 
D. Funds for budgeted services will be budgeted annually and 

allocated equally over a twelve month period.  If one month’s allocation is not 
spent, it is forwarded to the next month.  Social and recreation activities will be 
on a first-come, first-served basis (see request procedures below).   

 
E. Once a month’s funds are expended, additional funded services will 

be available that month only with the approval of the General Manager.  Such 
approval will be contingent on the determination that doing so will not unduly 
deprive subsequent months’ activities. 

 
F. There are two other services also available:  the portable 

amplification system (“Williams”) and the loop system.  The loop system is an in-
room microphone system which carries signals from a microphone to tunable 
hearing aids and to other sound systems and interfaces (including CART).  This 
will be installed in some rooms in the new clubhouse.  These two services 
require the same request procedure, but are not subject to budget limitations.  
These services will be provided when a request is made pursuant to the request 
procedure. 

 
G. These services may be provided only in response to requests by 

hearing-impaired resident owners, as explained below. 
 
H. Eligible beneficiaries shall submit requests for services in writing 

(which includes e-mail) at least five working days prior to the activity using a form 
provided.  See Exhibit A.  These forms will be kept on file to document 
participation levels.  Staff will determine availability of the service and inform 
eligible beneficiaries who have submitted requests at least 48 hours prior to the 
activity.  Staff will contact and authorize contractor services and will schedule use 
of non-contractor equipment.  Staff will ensure approved services are in place 
and/or operational at the activity’s commencement. 
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I. If a meeting is scheduled only four to seven days in advance, 
requests for auxiliary aids and services must be received 72 hours in advance of 
the scheduled start time of the meeting. If a meeting is scheduled with two to 
three days notice, requests for auxiliary aids and services must be received 24 
hours in advance of the scheduled start time of the meeting.  If a meeting is 
scheduled with less than 24 hours notice, requests for auxiliary aids and services 
must be received at least six hours in advance of the scheduled start time of the 
meeting.  The Association will make reasonable efforts to schedule and will, if 
such reasonable efforts permit, provide auxiliary aids and services when given 
less than 48 hours notice pursuant to this policy, but cannot guarantee availability 
of providers for short notice requests.  The Association’s efforts to schedule and 
provide auxiliary aids and services under this paragraph will be documented and 
will be kept and made available to plaintiffs’ counsel as part of the record-keeping 
requirements of this agreement. 
 

J. If more than one service is requested (by different persons) for the 
same activity, staff will, as time permits, contact requestors to determine if one 
service will suffice for multiple requestors.  If one service will not suffice, and if 
funds are available, multiple services may be provided.  
 

K. Eligible beneficiaries who request a budgeted service and who do 
not show for that activity will be charged a penalty for all subsequent 
occurrences.  If any subsequent occurrence results from an  emergency, defined 
as an unforeseeable crisis requiring an immediate response, and which prevents 
the beneficiary from attending, eligible beneficiaries will not be charged a penalty, 
but any cancellation fees charged by the service provider will result in a depletion 
of the budgeted services fund.  Any penalty charged pursuant to this paragraph 
shall not exceed the amount charged by the service provider resulting from such 
occurrence. 
 

L. Authority to approve requests belongs to the supervisor of the 
Clubhouse staff and will be provided as required by this agreement.  The General 
Manager must concur in advance with all disapprovals and document any 
reasons therefore as part of the record-keeping requirements of this agreement. 

 
M. The Association will maintain and, for the three calendar years 

ending December 31, 2013, provide quarterly reports to Plaintiffs’ counsel after 
these procedures are instituted.  Plaintiffs’ counsel will be provided copies of 
documentation regarding funds expended, requests made, and requests denied.  

 
N. If any Party believes another Party is in violation of this Agreement, 

the Party may file suit in Colorado state district court for specific performance.  
The prevailing party in any such action shall be entitled to the recovery of any 
actual damages caused by the Party in breach and recovery of reasonable 
attorneys’ fees and costs under the prevailing party standards under civil rights 
statutes. 
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4. At least 72 hours prior to any Heather Gardens Metropolitan District 

(District) Board meeting or District candidate forum, or at least 48 hours before any 
District Special Board meeting, Ms. Kerr shall notify the District in writing (which 
includes e-mail) directed to the Association General Manager of the necessity of a 
C.A.R.T. or sign language interpreter at such meeting.  If Ms. Kerr makes such a 
request, the District will provide such services at the meeting at which services are 
requested at the District’s expense. 

 
5. In consideration of the foregoing agreements, the mutual releases 

described herein, and dismissal with prejudice of all claims asserted by all parties in the 
Civil Action, the sufficiency and receipt of which is hereby mutually acknowledged, the 
parties hereto, for themselves and for their respective heirs, personal representatives, 
administrators, attorneys, successors and assigns, do hereby release and forever 
discharge and covenant to hold harmless one another and their respective agents, 
representatives, employees, directors, officers, successors, assigns, heirs, personal 
representatives, administrators, attorneys, and insurers of and from any and all liability 
for any and all demands, damages, claims, costs, liabilities, losses of services, losses, 
expenses, compensations, reimbursements, actions, rights and causes of action of 
whatsoever kind and nature, resulting from and by reason of any and all known and 
unknown, foreseen and unforeseen, damages, expenses, costs, losses, liabilities, 
claims, damage to property, bodily, personal and psychological injuries, and, except as 
provided in paragraph 3.N. of this Agreement, breaches of contract and the 
consequences thereof, which the parties each may now or hereafter have, and which 
are a result, or which may or will be a result , of the disputes and events giving rise to 
the above-referenced Civil Action for which the parties claimed or could have claimed 
against one another and any and all consequences of the disputes and events giving 
rise to the above-referenced Civil Action which arose from such events except as 
provided in paragraph 3.N. of this Agreement, to and including any claims that could 
have been asserted to and including the date of execution of this Mutual Release, 
liability for which is expressly denied by each of the parties. 
 
 6. The parties expressly state that the settlement underlying the execution of 
this Mutual Release was made in contemplation of all damages, losses, expenses, 
liabilities, claims and the consequences thereof, of whatsoever kind and nature, 
including those which may not now be known to the parties, but which may arise or 
become known to them in the future that are a result of the disputes and events giving 
rise to the above-referenced Civil Action,except as provided in paragraph 3.N. of this 
Agreement, and the parties do fully intend to release one another and their respective 
agents, representatives, employees, directors, officers, successors, assigns, heirs, 
personal representatives, administrators, attorneys, and insurers from any and all 
liability for any and all such potentially unknown damages. 
 
 7. The parties further expressly state that each is fully informed as to the 
nature, extent and character of their respective claimed damages, and that the parties 
each have been advised of their right to consult additional professionals of their choice, 
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including accountants, lawyers and appraisers, at their own expense, regarding any and 
all known and unknown claimed damage. 
 
 8. The parties further expressly understand and agree that the signing of this 
Mutual Release shall be forever binding, and no rescission, modification or release of 
the undersigned from the terms of this Mutual Release will be made for any mistake. 
 
 9. The parties each warrant that no promise or inducement has been offered 
except as herein set forth, and that this Mutual Release was executed without reliance 
upon any statement or representation by the persons or parties released, or their 
representatives, concerning the nature or extent of any damages or any legal liability 
therefor. 
 
 10. The parties also warrant that each is legally competent to and has the full 
authority to execute this Mutual Release and accept full responsibility therefor and 
assume the risk of any mistake of fact as to any damages, losses or injuries, and as to 
the result of any such damages, losses or injuries, whether disclosed or undisclosed, 
sustained as a result of the disputes and events underlying the Civil Action. 
 
 11. The parties each hereby declare and represent that no other person, firm 
or corporation has received any assignment, subrogation or other right of substitution to 
the claim or claims made or which could have been asserted in Civil Action, and that in 
the event that the persons or parties released herein are subjected to further claims by 
any person, firm or corporation, under any actual or purported right of substitution, the 
parties will hold the person or parties released harmless from any such claims. 
 
 12.  This Agreement constitutes a compromise of disputed claims, and the 
Defendants each deny that they discriminated or in any way acted improperly. The 
parties each expressly understand that this Mutual Release is in full accord and 
satisfaction of disputed claims, and that it is not to be construed in any way as an 
admission of liability by any of the parties. 
 
 13. This Agreement may be executed by the Parties hereto by facsimile, 
including in .PDF format sent by e-mail, and in separate counterparts, and all such 
counterparts taken together shall be deemed to constitute one and the same 
agreement.  The Parties’ original signature pages will be mailed to counsel promptly 
after transmission of the executed pages by facsimile or e-mail. 
 
 14. Payments will be made as outlined above within two weeks after 
execution and delivery by Plaintiffs.  After the Agreement is executed and delivered as 
described in paragraph 13, the parties will promptly cooperate to file a Notice of 
Settlement and/or any appropriate unopposed motion to vacate the trial.  Upon delivery 
of the payments set forth in paragraphs 1 and 2, the Parties will promptly dismiss the 
Civil Action with prejudice, with each party to bear its respective costs and attorney 
fees. The parties shall cooperate with another to prepare, execute and exchange such 
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further documents as may be reasonably necessary to fulfill the provisions and 
purposes of this Agreement.   
 
 15. Finally, the parties each understand and agree that all agreements and 
understandings between them are embodied and expressed herein, and that the terms 
of this Mutual Release are contractual and not mere recitals. 
 
 16. The parties have each carefully read the above and foregoing Mutual 
Release and know and understand the contents thereof, and have signed the same as 
their own free and voluntary act after having the same explained to them by counsel. 
 









IN WITNESS WHEREOF, we have hereunto set our hands and seals this 
day of December, 201 0. 

CAUTION: READ BEFORE SIGNING 

Sharon Kerr 

CAUTION: READ BEFORE SIGNING 

COLORADO CROSS-DISABILITY 
COALITION 

BY: - 
Julie A. Reiskin, Executive Director 

CAUTION: READ BEFORE SIGNING 

THEHEATHERGARDENS 
ASSOCIATION 

Lawrence Davila, President 

CAUTION: READ BEFORE SIGNING 

HEATHERGARDENS 
METROPOLITAN DISTRICT 

By: & 
Allen Lindeman, President 










