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MOTION TO DISMISS 

The Defendants, by and through counsel, the Office of the Attorney General, pursuant 
to C.R.C.P. 12(b)(5), hereby submit the following Motion to Dismiss Plaintiffs’ Complaint.
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I. INTRODUCTION

The Plaintiffs in this case are Medicaid recipients who allege that the Department 

failed to give proper notice and an opportunity for a hearing when it implemented provider 

reimbursement rate reductions in September and December 2009, pursuant to Executive 

Orders issued by the Governor in response to Colorado’s significant budget shortfall.  To the 

contrary, the Department properly gave public notice of the reductions in accordance with 42 

C.F.R. § 447.205.  Moreover, Plaintiffs were not entitled to an administrative hearing 

because there was no termination, suspension, or reduction of Medicaid eligibility or 

services.  Rather, the Department merely implemented system-wide provider rate reductions 

pursuant to the Governor’s Executive Orders.  The opportunity for a hearing is not required 

“if the sole issue is a Federal or State law requiring an automatic change adversely affecting

some or all recipients.”  42 C.F.R. § 431.220(b).  As a result, Plaintiffs have failed to state a 

claim upon which relief can be granted and their Complaint must be dismissed pursuant to 

C.R.C.P. 12(b)(5).    

II. Standard for dismissal.

A motion to dismiss for failure to state a claim under C.R.C.P. 12(b)(5) must be 

decided solely on the face of the complaint, with all factual allegations being accepted as true 

and the court drawing all reasonable inferences from the complaint in favor of the plaintiff.

Medina v. State, 35 P.3d 443, 452 (Colo. 2001).  A complaint may be dismissed where 

Plaintiff has failed to prove any set of facts in support of his claim which would entitle him 
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to relief.  Davidson v. Dill, 503 P.2d 157 (Colo. 1972).  Although a court primarily considers 

the pleadings, certain matters of public record may also be taken into account, and matters 

that are properly the subject of judicial notice may be considered without converting the 

motion for dismissal into a motion for summary judgment.  Walker v. Van Laningham, 148 

P.3d 391 (Colo. App. 2006).  

III. BACKGROUND 

A. The medical assistance program.

The medical assistance program, commonly referred to as Medicaid, was established 

for the purpose of providing medical assistance to individuals whose income and resources 

are insufficient to meet the cost of necessary medical care and services.  42 U.S.C. § 1396; 

C.R.S. § 25.5-4-102.  Medicaid is a cooperative federal and state program; the program is 

administered by the states and funded jointly between the states and the federal government.  

42 U.S.C. § 1396.  Although a state is not required to participate in the Medicaid program, if 

it does, the state must follow federal requirements.  42 U.S.C. § 1396a.  However, “[s]tates, 

rather than the federal government, administer their own Medicaid programs, and each state 

has wide discretion in administering its local program provided it complies with federal 

Medicaid law.”  Kansas Health Care Ass’n, Inc. v. Kansas Dep’t of Social and 

Rehabilitation Servs., 31 F.3d 1536, 1540 (10th Cir. 1994).  Colorado has elected to 

participate in the Medicaid program by adoption of the Colorado Medical Assistance Act, 
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C.R.S. § 25.5-4-101, et seq. The Department is the single state agency designated to 

administer the Medicaid program in Colorado.  C.R.S. § 25.5-4-104(1).  

Medicaid is essentially a funding source.  See 42 U.S.C. § 1396(b).   In participating 

states such as Colorado, the state contracts with existing entities, or “providers,” to deliver 

health care services and supplies to consumers.   C.R.S. §25.5-4-401. In this service model, 

services are made available to consumers who are eligible Medicaid recipients through 

authorized “providers” and the Department uses Medicaid funds to reimburse providers for 

the costs of furnishing those services.  Id. As an example, various home health care agencies 

are Colorado Medicaid providers whose employees perform skilled and unskilled care to 

eligible recipients.  Providers hire and pay these caregivers to care for recipients and the 

Department, in turn, reimburses the providers at a “rate” set by the Department for the type 

of services the provider furnished and the quantity of each type of service furnished during 

the billing period.  

The Medicaid program has many requirements about the quality, type and extent of 

services furnished by providers intended to insure the efficient expenditure of funds as well 

as quality of care.  In order to be an authorized Colorado Medicaid provider, the individual or 

entity must sign a “provider agreement” that sets forth numerous conditions, such as record 

keeping requirements, proper billing procedures and cooperation with audits conducted by 

the Department.  42 C.F.R. § 431.107. The Medicaid program operates mainly to reimburse 

providers for their costs of delivering care to recipients.  
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B. Consumer directed attendant support services (“CDASS”).

In recent years, a changing trend in the delivery of health care services has occurred 

in response to health care consumers of long-term care seeking greater independence and 

autonomy in their daily lives, including in the delivery of their health care.  In order to avoid 

the lifestyle restrictions of facilities and institutions and to achieve their highest level of 

functioning, routine access to community-based and in-home services is desired.  Many

consumers need health maintenance care that involves regular, repetitive tasks of a very 

personal nature that require some basic skill.  Those wanting greater autonomy have 

demanded the freedom to choose the individual who furnishes care, and to not be limited to 

the caregivers hired by an agency.  These consumers are capable of selecting and training a 

caregiver to properly perform health maintenance and other tasks.

On December 30, 2007, regulations took effect that created a Consumer Directed 

Attendant Support Services (“CDASS”) model.  10 C.C.R. 2505-10, § 8.510, et seq. For 

health care consumers enrolled in the Medicaid program, CDASS is a funding mechanism 

for an alternative service model that allows participants more autonomy than the provider-

based model.  C.R.S. § 25.5-6-1102. See also CDASS Training Manual published on the 

Colorado Department of Health Care Policy and Financing website at: 

http://www.colorado.gov/cs/Satellite?c=Page&cid=1243344800584&pagename=HCPF%2F

HCPFLayout. Participants in CDASS obtain needed care for themselves directly from the 

community rather than from a health care provider.  Medicaid recipients participating in 

CDASS select, hire, train and pay caregivers themselves, rather than leaving these tasks in 
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the hands of a provider.  These caregivers are not required to enter into any contract with the 

Department regarding their provision of Medicaid reimbursed services to the consumer.  The 

Department reimburses these participants directly by voucher for the costs of care received.

See 10 C.C.R. 2505-10, § 8.510.

Medicaid recipients who wish to direct their own care as consumers in CDASS are 

required to sign a responsibilities form accepting responsibility for various tasks, including 

maintaining proper paperwork for employees and providing day-to-day attendant supervision 

and direction.  10 C.C.R. 2505-10, § 8.510.6. Each CDASS consumer must also complete 

training, develop an Attendant Support Management Plan and pass a post-training 

assessment.  CDASS consumers have complete responsibility for locating and training their 

own caregiver staff, setting wages, documenting services, and cooperating with the Financial 

Management Service organization to manage budgeted funds and obtain payroll checks for 

caregivers. As with services delivered by a provider agency, the rates for services available 

to CDASS participants are set by the Department.

Three types of services are reimbursable under CDASS:  homemaker services (light 

housekeeping, meal preparation and laundry), 10 C.C.R. 2505-10, § 8.490; personal care 

tasks (unskilled care such as bathing and skin, nail or hair care and dressing), 10 C.C.R. 

2505-10, § 8.489; and health maintenance tasks (routine and repetitive health related tasks 

which are necessary for health and normal bodily functioning, including catheter irrigation, 

administration of medication, enemas and suppositories and wound care), 10 C.C.R.2505-10 

§ 8.552.1. A caseworker and CDASS consumer work together to assess the type and amount 
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of services the consumer needs.  10 C.C.R. 2505-10, § 8.510.12 The quantity (in hours or 

units) of a service needed multiplied by the Medicaid reimbursement rate for that service 

determines the dollar amount of the CDASS participant’s monthly allocation.  The

Department disburses this rate-based allocation to the Financial Management Service.1

In all respects, CDASS is not a “service” but is a method of reimbursement that 

allows eligible Medicaid consumers to fully direct their own care.  CDASS participants can 

purchase personal care, homemaker and health maintenance services that are reimbursed 

according to a standard Medicaid rate set by the Department.  

As 

CDASS consumers utilize services, they submit documentation to the Financial Management 

Service which then prepares a payroll check to the caregiver drawn from the consumers 

allocation. The CDASS consumer is responsible for obtaining services within the limits 

dictated by the budget allocation determined in cooperation with the caseworker.  

1The assessment identifies the maximum amount of services a consumer may utilize in one year, 
based on the consumer’s needs.  The annual utilization is multiplied by the applicable rate for 
that service at the time the allocation is calculated to arrive at an annual appropriation.  This 
amount is appropriated to the Financial Management Services to pay for the consumer’s care 
needs.   For individual financial management and utilization, the annual appropriation is often 
described in terms of a monthly budget to allow the consumer to continually monitor their 
utilization of services and calculate their remaining budget allocation for the benefit year.
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In the sense that CDASS consumers direct and manage their care and are responsible 

for all aspects of service delivery, including payroll, these CDASS participants ‘stand in the 

shoes’ of a Medicaid provider.  No Medicaid provider is permitted to dispute, on appeal, the 

reimbursement rate that Medicaid pays for covered services.  Participation in the Medicaid 

program by providers is voluntary, as is participation in CDASS by Medicaid consumers.  

Just as providers dissatisfied with Medicaid rates have the option not to participate in the 

program, CDASS consumers may choose to opt out of the consumer directed care model and 

receive services from a Medicaid provider who accepts the reimbursement rates.

C. Colorado’s budget shortfall and the Governor’s Executive Orders. 

On August 18, 2009, Governor Bill Ritter issued a press release announcing his plan to 

close a $320,000,000.00 shortfall in the 2009-2010 state budget.  Exhibit A.  The balancing plan 

specifically targeted “health care” and stated that Medicaid provider rates would be reduced by 

1.5%.  On August 29, 2009, the Governor signed Executive Order D 017 09, which reduced the 

appropriation for provider reimbursements in the amount of $19,615,642.00.   Exhibit B, page 3 

of 11. The Executive Order was issued pursuant to the Governor’s authority under section 2 of 

Article IV of the Colorado Constitution and C.R.S. § 24-2-102(4).  

In response, the Department reduced Medicaid fee-for-service provider reimbursement 

rates by 1.5%, effective September 1, 2009.  Under authority of the Governor’s Executive Order

the Department implemented an ‘across the board’ 1.5% rate cut to personal care, homemaker 

and health maintenance services. Public notice of the reductions was published in the Colorado 
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Register on August 10, 2009, Volume 32, No. 8.  Exhibit C.  CDASS was reduced by 

$44,000.00.  See Exhibit C, page 2 of 5. The provider rate reduction applied to all CDASS

participants. (The total client allocation is equivalent to the total number of CDASS hours 

allocated for all clients in all service categories times the applicable rates for each of the 

categories.) As this rate cut applied directly to service categories, the rate cut also affected the 

rates for these services as delivered through other Medicaid programs.

On November 6, 2009, another press release was issued by the Governor announcing that 

due to continued weak revenue, the budget shortfall was increased to $1,000,000,000.00.  The 

press release stated that the Governor would present a proposed budget to the Joint Budget 

Committee that included “[a] $28 million cut to Medicaid, even while Medicaid caseloads have 

increased a record 45 percent in the past three years.  Medicaid is project [sic] to serve more than 

550,000 Coloradans in FY 10-11.”  Exhibit D.  As a result, the Governor issued a second 

Executive Order, D 026 09, pursuant to his authority under section 2 of Article IV of the 

Colorado Constitution and C.R.S. § 24-2-102(4), on November 13, 2009.  The Executive Order 

stated that Medicaid provider rates would be reduced by $28,117,504.00.  Exhibit E, page 3 of 

11.

In response, the Department implemented an additional 1% reduction for Medicaid fee-

for-service provider reimbursement rates, effective December 1, 2009. Under authority of the 

Executive Order D 026 09, the Department implemented an additional 1% rate cut to personal 

care, homemaker and health maintenance services, thereby reducing the total client allocation by

1%.  Public notice of the reduction was published in the Colorado Register on November 10, 

2009, Volume 32, No. 11. Exhibit F. CDASS reimbursement was reduced an additional 
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$22,000.00. Exhibit F, page 2 of 3. The rate reduction applied to all CDASS participants. 

Although the most recent Executive Order expires on February 28, 2010, the State Controller has 

restricted Department spending authority so the Department would need an additional legislative 

appropriation in order to restore any service rates.2

Additionally, in December, the CDASS contract for fiscal agent services shifted to a new 

contractor, PPL.  Under the new contract terms, the fiscal agent contractor fee increased by 1% 

(from 10% to 11%) of the total client allocation.  Taken together, the combination of 1% service 

rate cuts and 1% reduction for the increase in the contractor fee resulted in an overall reduction 

of 2% of total client allocation beginning December 1, 2009.3

The September and the December rate reductions applied to a wide variety of Medicaid 

service providers, including home health services, durable medical equipment services and 

outpatient hospital services.  No providers were given a right to appeal the implementation of the

Governor’s Executive Order or the right to request an administrative hearing. Although 

Plaintiffs allege that health maintenance services were not cut for non-CDASS clients, that 

assertion is incorrect.  As part of both the September 1, 2009 and December 1, 2009 rate cuts, 

2 The Governor’s office has introduced a bill that has gone through its second reading in the 
House to make the rate cuts law.  If the bill fails to pass by February 28, the Governor’s 
Executive Order will be extended.

3In order to implement these rate cuts in individual allocations, the Department sent worksheets 
to the case managers for each of the CDASS recipients.  When the worksheets were returned to 
the Department, they contained calculation errors.  The Department has collected data from the 
case managers and is currently in the process of making corrections to allocations so that clients 
for whom no change in their services occurred during the time period should receive a reduction 
in client allocation portion no greater than 3.55% for the period.  
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health maintenance rates were cut ‘across the board’ for these services for all Medicaid 

providers.  

IV. Plaintiffs have failed to state a claim upon which relief can be granted.

A. The Department provided proper notice of the reimbursement rate 

reductions.

42 C.F.R. § 447.205 governs notice procedures for any significant proposed changes 

in statewide methods and standards for setting payment rates.  42 C.F.R. § 447.205(c) 

provides that the notice must (1) describe the proposed change in methods and standards; (2) 

give an estimate of any expected increase or decrease in annual aggregate expenditures; (3) 

explain why the agency is changing its methods and standards; (4) identify a local agency in 

each county where copies of the proposed changes are available for public review; (5) give 

an address where written comments may be sent and reviewed by the public; and (6) if there 

are any public hearings, to give the location, date and time of such hearings.  The 

Department’s notices, attached as Exhibits C and F, complied with 42 C.F.R. § 447.205(c).  

The notices described the proposed changes as 1.5% and 1% reductions and gave a specific 

dollar figure of the estimated decreases in annual expenditures ($44,000 and $22,000).  The 

notices explained that the reductions were necessary to “maintain access for clients while 

remaining within the Colorado Medicaid spending authority.” The notices stated that 

updated fee schedules would be posted on the Department’s web site, available to all 

counties in Colorado.  The notices stated that written comments could be directed to 



12

“Director, Medical and CHP+ Program Administration Office, Department of Health Care 

Policy and Financing, 1570 Grant Street, Denver, CO  80203.”  No public hearings were 

held.    

42 C.F.R. § 447.205(d) sets forth the publication requirements of the notice and 

requires that notice (1) be published before the proposed effective date of the change and  (2) 

appear as a public announcement in a state register. Likewise, the Department complied with 

these requirements because the notices were published in the Colorado Register prior to the 

proposed effective dates. 

Plaintiffs were not entitled to notice under 42 C.F.R. § 431.210.  Such notice is only 

required to be given to a Medicaid recipient if there has been a termination, suspension, or 

reduction of Medicaid eligibility or covered services.  Plaintiffs argue that they were entitled 

to notice because the rate reductions equated to a reduction of covered services.  To the 

contrary, CDASS is not a benefit or a covered service under Medicaid.  Rather, CDASS is 

merely a method of reimbursing providers for services.  Reducing provider rates does not 

necessarily reduce covered services.  By requesting that payment of their services be paid 

through CDASS, Plaintiffs have opted to control their own attendant care, including 

recruiting, hiring, setting wages, and firing attendants.  Thus, when the rates were reduced 

pursuant to the Governor’s Executive Orders, it was the Plaintiffs’ responsibility to figure out 

how best to obtain the services they need at the allocated amount.  For example, Plaintiffs 

could have reduced their employees’ wages or could have hired less expensive employees.  
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All other providers have had to find a way to continue to provide services under the rate 

reductions.  For example, home health agencies received rate reductions totaling 

approximately $2,471,000.00.  If these home health agencies wish to continue to service 

Medicaid clients, then they must figure out a way to operate under the new reimbursement 

rates.  Again, just as other providers dissatisfied with the rate reductions have the option not 

to participate in the Medicaid program, Plaintiffs could choose to opt out of CDASS and 

receive services from a Medicaid provider who accepts the reimbursement rates.  Plaintiffs,

acting as service providers under CDASS, should not be given special treatment by being 

immune from Colorado’s budget crisis solely because they voluntarily opted to receive 

services through CDASS rather than through a provider chosen by the Department.  

The Governor’s Executive Orders mandated that the Department reduce provider 

rates, and the notice of the rate reductions was properly given under 42 C.F.R. § 447.205.

No other notice was required under state or federal law. 

B. Plaintiffs are not entitled to an administrative hearing.

42 C.F.R. §431.220(b) provides that an agency does not need to grant a hearing if the 

sole issue is a Federal or State law requiring an automatic change adversely affecting some  

or all recipients. As described in detail above, Plaintiffs were not entitled to a hearing 

because the sole issue was an automatic rate reduction that applied to all CDASS participants 

pursuant to the Governor’s Executive Orders.
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WHEREFORE, for the reasons and authorities cited above, the Defendants 

respectfully request that the foregoing Motion to Dismiss be GRANTED.  

Respectfully submitted this 18th day of February, 2010.

JOHN W. SUTHERS
Attorney General

S/ Jennifer L. Weaver 

(original signature on file with the Office of the 
Attorney General)

JENNIFER L. WEAVER, 28882*
Assistant Attorney General 

Medicaid & Public Assistance Unit
State Services Section
*Counsel of Record

CERTIFICATE OF SERVICE

This is to certify that I have duly served the within MOTION TO DISMISS upon the 
following via Lexis-Nexis/Courtlink on this 18th day of February, 2010.

Kevin W. Williams
Carrie Ann Lucas
Colorado Cross-Disability Coalition
655 Broadway, Suite775
Denver, CO  80203 

S/ Connie Risser 
(original signature on file with the Office 
of the Attorney General)
____________________________












































































