
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
Civil Action No. 07-cv-01814-WDM-MJW 

DEBBIE ULIBARRI; 
ESTATE OF SHAWN FRANCISCO VIGIL; 
COLORADO CROSS-DISABILITY COALITION , a Colorado Corporation; 
COLORADO ASSOCIATION OF THE DEAF , a Colorado Corporation;     
ROGER KREBS; 
SARAH BURKE; 
 

Plaintiffs, 
 
v. 
 
CITY & COUNTY OF DENVER, INCLUDING ITS SHERIFF’S DE PARTMENT; 
ALVIN LACABE , in his official capacity as Manager of Public Safety for the City & County of 
Denver, and in his individual capacity; 
WILLIAM LOVINGIER , in his official capacity as the Director of Corrections and 
Undersheriff for the City & County of Denver, and in his individual capacity; 
RON D. FOOS, in his official capacity as Division Chief for the County Jail Division for the 
City & County of Denver, and in his individual capacity; 
GARY WILSON , in his official capacity as Division Chief for the Pre-Arraignment Detention 
Facility Division, and in his individual capacity; 
GERALD R. WHITMAN, in his official capacity as Chief of Police, and in his individual 
capacity. 
 

Defendants. 
________________________________________________________________________ 
 

DEFENDANTS’ FED.R.EVID. 702 MOTION TO STRIKE EXPERT  WITNESSES  
________________________________________________________________________ 
 

Defendants, CITY AND COUNTY OF DENVER, and ALVIN LACABE, WILLIA M 

LOVINGIER, RON D. FOOS, GARY WILSON and GERALD R. W HITMAN (collectively 

“Denver”), by their undersigned counsel, and pursuant to  Fed.R.Evid. 702 , move the Court to 

preclude the testimony of Plaintiffs’ designated expert witnesses, Mark Richard Pogrebin, Jean 

Andrews and Linda Edwards. 

Case 1:07-cv-01814-WDM-MJW   Document 246    Filed 05/27/10   USDC Colorado   Page 1 of 18



 2 

IN SUPPORT THEREOF, Defendants state as follows: 

1. Pursuant to D.C.COLO.L.Civ.R 7.1(A), undersigned counsel conferred with 

counsel for Plaintiffs, who states that Plaintiffs oppose the relief requested herein. 

2. This lawsuit involves the arrests by Denver police and incarceration by the 

Denver Sheriff Department of three deaf individuals, Shawn Vigil (“Vigil”), Roger Krebs 

(“Krebs”), and Sarah Burke (“Burke”).  Vigil was held as a pretrial detainee from August 17, 

2005, until September 27, 2005, on three felony charges of 2nd Degree Kidnapping, in violation 

of C.R.S. § 18-3-302(1), 2nd Degree Sexual Assault, in violation of C.R.S. § 18-3-404(1)(a), and 

Criminal Attempt, in violation of C.R.S. § 18-2-101.  Vigil died at the hospital on October 1, 

2005, from injuries sustained in his suicide at the Denver County Jail (“County Jail”) on 

September 27, 2005.   

 Krebs and Burke were arrested by Denver police in separate incidents in 2007, and held 

briefly at the Pre-Arraignment Detention Facility (“PADF”) and released.  This civil rights 

lawsuit alleges, inter alia, that the arresting Denver police officers should have provided a sign 

language interpreter to Vigil, Krebs and Burke at the time of their arrests; that deputy sheriffs 

should have provided sign language interpreters to Vigil, Krebs and Burke while they were 

incarcerated; and that the defendants are liable for Vigil’s suicide.  

 3. Plaintiffs have designated Mark Richard Pogrebin, Ph.D. as their jail policy and 

procedure expert.  His Vita is appended hereto as Exhibit “A” .  Dr. Pogrebin apparently will 

opine as follows:  (1)  The Denver Sheriff Department (“DSD”) is not in compliance with the 

recommendations by the American Corrections Association (“ACA”) for public accessibility to 

jail policies and procedures; (2) the DSD intake deputy failed to comply with Denver’s policies 
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and procedures for intake and classification of inmates and ACA recommendation for mental 

health screening; (3) the Denver County Jail (“DCJ”) is not in compliance with the ACA 

recommendations for treatment of inmates with disabilities, especially for prisoners who are 

deaf; and, (4) DCJ did not comply with ACA recommendations for supervision of inmates with 

disabilities (deaf inmates) and prisoners with mental health problems. See, Expert Witness 

Report and Additional Expert Witness Report appended hereto as Exhibits “B” and “C” (ECF 

#229-43), respectively. 

 4. Plaintiffs have designated Jean Andrews, Ph.D. as an expert who will apparently 

opine, in material part, about the impact on Vigil’s mental health of not having effective 

communication when arrested and incarcerated. Report for Shawn Vigil appended hereto as 

Exhibit “E” , p. 11, Opinion 3.  See also, Supplement to the Report for Shawn Vigil appended 

hereto as Exhibit “F” .   

 5. Plaintiffs have also designated as an expert Linda Edwards who will opine about 

the standard of medical care provided to Plaintiff Sarah Burke after being arrested on an 

outstanding warrant and that Defendants’ actions were deliberately indifferent and willful.  

Under Fed.R.Evid. 702, the Court should preclude her from testifying as an expert because her 

opinions are based on speculation and unreliable subjective personal belief and her opinions are 

not based on sufficient facts and data.  She also is prohibited from rendering an opinion on an 

ultimate issue in this case pursuant to Fed.R.Evid. 704(a).   

 6. The United States Supreme Court has mandated that the trial court judge must act 

as gatekeeper and exclude all unreliable expert testimony.  See, Daubert v. Merell Dow Pharms., 

509 U.S. 579, 589, 113 S. Ct. 2786, 125 L. Ed. 2d 469 (1993); Kumho Tire Co., Ltd. v. 
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Carmichael, 526 U.S. 137, 147, 119 S. Ct. 1167, 143 L. Ed. 2d 238 (1999).  Under the Federal 

Rules of Evidence, “the trial judge must ensure that any and all scientific testimony or evidence 

admitted is not only relevant, but reliable.”  Daubert, 509 U.S. at 589.  Subsequent to Daubert, 

the Supreme Court held that the trial court’s gatekeeping function applies not only to scientific 

testimony, but to all expert testimony.  See, Kumho, 526 U.S. at 147.  This application to all 

experts does not deny the importance of Daubert’s gatekeeping requirement, the objective of 

which is to “ensure the reliability and relevancy of expert testimony.”  Kumho, 526 U.S. at 152. 

 7. Fed.R.Evid. 702 “imposes a special gatekeeping obligation on the trial judge to 

ensure that an opinion offered by an expert is reliable.”  United States v. Velarde, 214 F.3d 1204, 

1208 (10th Cir. 2000).  “[A]n expert’s testimony is admissible so long as the process or 

technique the expert used in formulating the opinion is reliable.”  In re Paoli R.R. Yard PCB 

Litig., 35 F.3d 717, 742 (3d Cir. 1994).  Moreover, Daubert and the first prong of Rule 702 

dictate that “expert testimony is only admissible if it will assist the trier of fact and if the 

testimony is based on sufficient facts or data.”  Nobody in Particular Presents, Inc. v. Clear 

Channel Comm., Inc., 311 F.Supp.2d 1048, 1120 (D. Colo. 2004 (citing Lantec, Inc. v. Novell, 

Inc., 306 F.3d 1003, 1025 (10th Cir. 2002)); Fed.R.Evid. 702. “[W]hether an expert’s testimony 

‘will assist the trier of fact to understand the evidence or to determine a fact in issue’ is the 

central issue in determining admissibility.”  United States v. McSwain, 197 F.3d 472, 482 (10th 

Cir. 1999 (citing Fed.R.Evid. 702). 

 8. In Rule 702, “the word ‘knowledge’ connotes more than subjective belief or 

unsupported speculation.”  Daubert, 509 U.S. at 590.  “The term ‘applies to any body of known 

facts or to any body of ideas inferred from such facts or accepted as truths on good grounds.’”  
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Id.  “Proposed testimony must be supported by appropriate validation—i.e., ‘good grounds’ 

based on what is known.”  Id.  Where a party sufficiently calls into question the expert’s “factual 

basis, data, principles, methods, or their application . . . the trial judge must determine whether 

the testimony has ‘a reliable basis in the knowledge and experience of [the relevant] discipline.’”  

Velarde, 214 F.3d at 1208 (citing Kumho, 526 U.S. at 149). 

 9. Although the trial court has great discretion in how it conducts the gatekeeper 

function, it may not abrogate its gatekeeping function altogether.  See, Kumho, 526 U.S. at    

158-59, 119 S. Ct. at 1179, 143 L. Ed. 2d at 256.  “Expert testimony should not be admitted 

when it is speculative, it is not supported by sufficient facts, or the facts of the case contradict or 

otherwise render the opinion unreasonable.”  United States v. Rushing, 388 F.3d 1153, 1156 (8th 

Cir. 2004). 

Mark Richard Pogrebin, Ph.D 

 10. Dr. Pogrebin is not sufficiently qualified to render opinions on public accessibility 

to jail policies and procedures, policies and procedures for intake, classification and mental 

health screening for deaf prisoners, treatment of inmates with disabilities, especially for prisoners 

who are deaf and supervision of prisoners with disabilities (deaf inmates) and mental health 

problems.  Rule 702 instructs that a witness may be qualified as an expert based upon their 

knowledge, skill, experience, training, or education.  In order for an expert to be qualified he or 

she must have “a reliable basis in the knowledge and experience of his discipline.”  Norris v. 

Baxter Healthcare Corp., 397 F.3d 878, 884 (10th Cir,2005) (quoting Daubert, 509 U.S. at 592).  

Dr. Pogrebin’s knowledge, skill, experience, training and education all focus on matters related 

to policing, sociology, offenders, organizational conflict and jail management with scarce 
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resources.  See, Vita Exhibit “A” .  He acknowledges he is not an expert in Americans with 

Disabilities Act (“ADA”) or constitutional law matters related to jails.  See, Transcript of 

Deposition of Mark Richard Pogrebin, appended hereto as Exhibit “D” , at p. 50, l. 25 through 

p. 51, l. 8.  He has not studied or authored treatises, books or articles related to prisoner mental 

health assessments, communication with deaf and hearing impaired individuals, prison inmate 

classification, prisoner supervision and ACA recommendations for adult detention facilities 

(Exhibit “A” ); has not studied or authored treatises, books or articles related to deaf prisoners or 

suicides by deaf prisoners, (Exhibit “D”  at p. 19, l. 15 through p. 25, l. 17); admits that he is a 

“generalist in criminology” (Exhibit “F”  at p. 16, l. 21through p. 17, l. 23); admits that he is not 

an expert in matters related to deaf and hearing impaired prisoners  (Exhibit “D”  at p. 45, ll. 11-

13); does not have substantive educational or professional experience in psychology or 

psychiatry (Exhibit “D”  at p. 38, l. 20 through p. 41. l. 7); last worked in matters related to ACA 

accreditation recommendations over 25 years before the incident at issue in this case (Exhibit 

“D”  at p. 48, l. 10 through p. 48, l. 19); and, is not a member of the ACA (Exhibit “A” at p. 18 

and Exhibit “D”  at p. 48, ll. 5-6).  His background as a criminology generalist will not assist the 

jury in deciding issues pertinent to this case and he should be prohibited from testifying as an 

expert. 

 11. Dr. Pogrebin’s opinions concerning non-compliance with ACA recommendations 

should be stricken because they are not reliable. Reliance on the ACA recommendations is not 

the appropriate methodology for evaluating Plaintiffs’ constitutional claims in this case.  He 

testified that when evaluating jail incidents, he bases his entire opinion on the ACA 

recommendations and if the jail does not comply with the ACA recommendations it is not, in his 
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opinion, a “constitutional jail”.  (Exhibit “D”  at p. 48, l. 22 through p. 49, l. 19).  He also opined 

that, in his opinion, it is “absolutely” a constitutional violation if the jail does not comply with 

ACA standards.  (Exhibit “D”  at p. 49, l. 20 through p. 50, l. 24).   

 12. The correct standard for evaluating Eighth Amendment claims challenging 

conditions of confinement was first set forth in Rhodes v. Chapman, 452 U.S. 337, 101 S.Ct. 

2392, 69 L.Ed.2d 59 (1981).  Contrary to  Dr. Pogrebin’s reliance on the ACA recommendations 

as the sole basis for his opinions, the Court rejected the significance of expert opinion based on 

ACA recommendations and the recommendations of other professional organizations holding 

that the public’s attitude toward a condition of confinement is of the most significance under the 

constitution:  “Indeed, generalized opinions of experts cannot weigh as heavily in determining 

contemporary standards of decency as ‘the public attitude toward a given sanction.”  Rhodes at 

452 U.S.  348-49 n. 13.  The Court reaffirmed its view rejecting professional recommendations 

as standards for constitutional measurement:  “Respondents and the District Court erred in 

assuming that opinions of experts as to desirable prison conditions suffice to establish 

contemporary standards of decency.  As we noted in Bell v. Wolfish, 441 U.S., at 543-544, n. 27, 

99 2S.Ct. 1861, 1876, n. 27, 60 L.Ed.2d 447, such opinions may be helpful and relevant with 

respect to some questions, but “they simply do not establish the constitutional minima; rather, 

they establish goals recommended by the organization in question.”  Rhodes at 452 U.S.  348-9 

n. 13.  In Occoquan v. Barry, 844 F.2d 837 (D.C. Cir. 1988), the D.C. circuit recognized the 

danger of allowing professional recommendations to become the standards for constitutional 

analysis in Eighth Amendment cases:  “It is cruel conditions, defined by reference to community 

norms, to which the Constitution speaks; neither “deficient” conditions nor conditions that 
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violate ‘professional standards’ rise to the lofty heights of constitutional significance.  Indeed the 

obvious danger of employing professional standards as benchmarks is that they ineluctably take 

the judicial eye off of core constitutional concerns and tend to lead the judiciary into the 

forbidden domain of prison reform.”  Occoquan at F.2d 837.  Dr. Pogrebin’s singular reliance on 

the ACA recommendations for his opinions in this case misses the mark mandated for 

constitutional analysis and his methodology is flawed.  His testimony will not assist the jury in 

understanding the evidence or in determining a fact in issue. 

 13. It appears that Dr. Pogrebin will offer his subjective personal opinions at the trial 

that Vigil suffered from “depression” and “was extremely lost, bewildered and confused” when 

in jail (Exhibit “D”  at p. 124, l. 11 through p. 125, l. 15); and, that Vigil “couldn’t 

communicate” when in jail (Exhibit “D”  at p. 126, ll. 1-24).  He is not qualified to render an 

opinion regarding Vigil’s deafness, communication skills and mental health status when in the 

DCJ.    First, there is absolutely no evidence in this case to suggest that Vigil was suffering from 

depression, was suicidal prior to deciding to take his life or was unable to communicate while in 

the jail.  In fact, the only evidence Pogrebin relied on for his belief that Vigil was depressed was 

that “The end result of his behavior, that he took his life . . . People don’t wake up in the morning 

and say, I’m going to kill myself today.  I think it was an ongoing processual thing that got worse 

and worse.”  (Exhibit “D”  at p. 162, ll. 4-16)  Next, as a criminology generalist, he lacks the 

education, experience, training and skill necessary to “ensure the reliability and relevancy of 

expert testimony.”  Kumho, 526 U.S. at 152.  As shown above, he lacks substantive educational 

study, professional expertise or experience in psychology or psychiatry; has not studied or 

authored treatises, books or articles related to prisoner mental health assessments, has not studied 
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or authored treatises, books or articles related to deaf prisoners, suicides by deaf prisoners; 

communication with or by deaf or hearing impaired individuals; and, is not an expert in matters 

related to deaf and hearing impaired prisoners.  As the Sixth Circuit recognized in Berry v. 

Detroit, 25 F.3d 1342 (6th Cir.1993), “The key question is not the expert’s general qualifications 

in some field, but whether the precise question on which he will be asked to opine is within his 

field of expertise”.  Id. at F.3d 1350.  He lacks the necessary education, experience or expertise 

in matters related to Vigil’s deafness, communication skills and mental health status and his 

personal subjective opinions will not assist the jury. 

 14. Dr. Pogrebin’s Report opines:  “The Denver County Jail and Detention officers 

were inadequately trained to supervise inmates with disabilities (deaf inmates) as well as 

prisoners with mental health problems.”  (Exhibit “B  at p. 5)  He supports his opinion by 

concluding that jail deputies “were never able to detect any signs of suicidal indication, ie. 

depression, despair, legal troubles, etc. that Shawn Vigil was obviously experiencing.  In short, 

their neglect led directly to Mr. Vigil’s suicide by hanging.” (Exhibit “B  at p. 6)  The factual 

basis for his opinion that DCJ officers were not properly trained to supervise inmates with 

disabilities is fatally flawed because, as shown above, he is not qualified to offer opinions about 

officer training and supervision due to his lack of education, experience and study in such 

matters.  Second, because he is not sufficiently qualified to provide expert opinion related to 

Vigil’s deafness, communication skills and mental health status due to his lack of education and 

experience, he is not qualified to opine about matters related to training and supervision of 

inmates with such disabilities.  Further, the ACA recommendations he relies on to support his 

opinion simply do not address the training and supervision issues he intends to opine about.  At 
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best, his opinions are nothing more than unreliable subjective personal belief and speculation 

which will not assist the jury in this case.  

 15.   Dr. Pogrebin has chosen to ignore very significant facts in this case which 

further render his opinions unreliable.  For example, he ignores the facts that there is no evidence 

whatsoever that Vigil had a history of mental health problems prior to his death (Exhibit “D”  at 

p. 86, ll. 6-11); there is no evidence that Vigil ever attempted suicide prior to the subject incident 

(Exhibit “D”  at p. 86, ll. 12-15); there is no evidence that Vigil was contemplating suicide while 

in the DCJ (Exhibit “D”  at p. 107, ll. 5-23); there is no evidence that Vigil’s mental status was 

anything but appropriate, oriented, calm and cooperative while in the DCJ (Exhibit “D”  at p. 81, 

ll. 4-12); there is no evidence that Vigil was on medication (Exhibit “D”  at p. 80, ll. 14-16); and, 

there is no evidence that Vigil abused alcohol or drugs.  (Exhibit “D”  at p. 80, ll. 7-13)  By 

contrast, and remarkably, he appears to support his subjective opinion that Vigil suffered from 

mental health problems while in the jail because his fly was open and appearance disheveled 

when he was apprehended by a police officer while committing a sexual assault months before 

his death. (Exhibit “D”  at p. 80, ll. 17-23). 

 16. Dr. Pogrebin should be prohibited from rendering an opinion on an ultimate issue 

in this case pursuant to Fed.R.Evid. 704(a).  In this regard, his Report opines:  “Non-compliance 

with the previously mentioned standards and actions on the part of the jail administration and its 

employees lead this jail evaluation to conclude that the Denver County Sheriff’s Department and 

its jail administration acted with deliberate indifference in safeguarding the serious medical and 

mental health needs of Shawn Vigil while he was incarcerated in 2005.”  Exhibit “B”  at 

Conclusion, p. 6 and Exhibit “C”  at Conclusion, p. 3.  The Second Amended Complaint asserts 
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claims alleging that Defendants acted with deliberate indifference and willfully and wantonly 

(Second Amended Complaint, Third, Fifth, Seventh, Eighth and Ninth Claims).  It is well 

established that “in no instance can a witness be permitted to define the law of the case”.  Specht 

v. Jensen, 853 F.2d 805, 810 (10th Cir.1988).  Expert testimony on legal issues crosses the line 

between the permissible and impermissible when it “attempt(s) to define the legal parameters 

within which the jury must exercise its fact-finding function.”    Specht at 853 F.2d 809-10.  The 

proffered testimony is also unduly prejudicial because it embraces a legal conclusion on an 

ultimate issue in the case.  Fed.R.Evid. 403.   Whether Defendants acted with deliberate 

indifference is a question for the jury to decide and his opinion that Defendants were deliberately 

indifferent is inadmissible and should be excluded.  

Jean Andrews, Ph.D. 

 17. The Court should preclude Dr. Andrews from testifying as an expert or to strike 

certain opinions for the following reasons:   Her testimony will not assist the trier of fact 

understand the evidence or to determine a fact in issue because she is not sufficiently qualified to 

render opinions on medical, mental health and jail policy and procedure matters and her opinion 

is based on unreliable subjective personal belief.  She also did not rely upon sufficient facts and 

data in reaching her conclusions. 

 18. Dr. Andrews, who is a deaf education professor, has degrees in Language and 

Literature, Deaf Education and Speech and Hearing Science and appears to have lectured and 

written about those matters especially as they relate to children.  Dr. Andrews’ Vita is appended 

hereto as Exhibit “G” .  She does not have substantive educational study, experience or 

professional expertise in medicine, psychology or psychiatry; has not studied or authored 
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treatises, books or articles related to medicine, mental health and jail policies and procedures.  

She also has not studied or authored treatises, books or articles related to deaf prisoners or 

suicides by deaf prisoners.  Dr. Andrews’ opinions in these matters lack reliability and relevancy 

to qualify as expert testimony and should be disallowed.   

 19. Despite her lack of education, experience and expertise in pertinent areas, Dr. 

Andrews opines, without factual basis, that Vigil had serious medical and psychological needs 

while in the DCJ:  “Mr. Vigil was not provided effective communication so he could not 

communicate his serious medical and psychological needs” while in the DCJ.  Andrews’ Report, 

Exhibit E , p. 11, Opinion 3.  Dr. Andrews opines further that Vigil “suffered acute distress, 

emotional and psychological pain. . .felt total powerlessness in the jail. . .was not given mental 

health services in the jail . . . was not provided with appropriate supervision while in jail. . .was 

isolated from other inmates thus exacerbating his anxiety and fear and was not provided with 

assistive technology like a TTY or videophone to contact family, friends or legal counsel.  Id. 

Exhibit E , p. 11.  

 20. During her deposition, Dr. Andrews was asked about the factual basis for her 

Opinion No. 3 and other opinions throughout her report about Vigil’s medical and mental health.  

In response, she acknowledged that the only basis for her opinions was the unproven conclusory 

allegations in Plaintiffs’ Complaint.  She testified that she relied on the allegations in the 

Complaint for her opinion that the DCJ “did not provide (Vigil) with accommodations to allow 

him to effectively communicate about his serious medical and mental health needs during 

incarceration.  Therefore, the (DCJ) officials could not provide care and safety and supervision 

for Mr. Vigil.”  Transcript of Deposition of Jean Andrews, appended hereto as Exhibit “F” , at 
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p. 42, l. 20 through p. 44, l. 6.  She also testified that the Complaint was the basis for the 

following additional opinions: 1) Vigil was isolated from other inmates because of his disability 

(Exhibit E  (Report), p. 1 and Exhibit “F” , p. 44, ll. 7-15); 2) there were inadequate policies, 

procedures, or equipment in place to accommodate the needs of deaf and hard-of-hearing 

inmates when Vigil was in custody (Exhibit E , p. 1 and Exhibit “F” , p. 44, l. 16 through p. 52, 

l. 11); there were no DCJ policies for deaf or hard of hearing inmates to make telephone calls 

(Exhibit E , p. 1 and Exhibit “F” , p. 52, l. 12 through p. 53, l. 1); the Denver Police Department 

did not provide Vigil with a sign language interpreter or any effective means of communication 

(Exhibit E , p. 1 and Exhibit “F” , p. 53, ll. 11-19); DCJ did not provide Vigil with access to 

programs, benefits and services provided to other inmates (Exhibit E , p. 1 and Exhibit “F” , 

p. 53, l. 20 through p. 54, l. 11); and, DCJ discriminated against Vigil by not providing him with 

a sign language interpreter and assistive devices such as TTY’s video phones and closed 

captioned TV (Exhibit E , p. 1 and Exhibit “F” , p. 54, l. 12 through p. 55, l. 1). 

 21. For testimony to be reliable and admissible under Rule 702, the testimony must be 

based upon sufficient facts or data.  Daubert  at 509 U.S. 590.   Dr. Andrews’ opinions and 

conclusions are unreliable and of no assistance to the jury because the facts upon which she 

bases her opinions are the conclusory, unsubstantiated and speculative allegations in Plaintiffs’ 

Complaint.  Dr. Andrews’ testimony should also be prohibited because Opinion No. 3 requires 

the education, experience and expertise to opine on medical, mental health and jail policy and 

procedure matters which she lacks. 
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Linda Edwards    

 22.   The Court should preclude Ms. Edwards from testifying as an expert for the 

following reasons:   Her testimony regarding the standard of care rendered to Plaintiff Sarah 

Burke will not assist the trier of fact understand the evidence or to determine a fact in issue 

because her testimony is based on speculation and unreliable subjective personal belief.  Also, 

her testimony should be disallowed because she did not rely upon sufficient facts and data in 

reaching her conclusions and she is prohibited from rendering an opinion on an ultimate issue in 

this case pursuant to Fed.R.Evid. 704(a).   

 23. Ms. Edwards is a Registered Nurse with a Master’s Degree in Healthcare Systems 

Management.  Her Curriculum Vitae is appended hereto as Exhibit “H” .  She is employed by 

Kaiser Permanente as a Diabetes Education Coordinator.  Exhibit “H” , p. 2.  She states that she 

is an expert in diabetes care and education.  Transcript of Deposition of Linda Edwards, 

appended hereto as Exhibit “I” , at p. 9, ll. 17-18.  She admits that she is not an Americans with 

Disabilities Act (“ADA”) expert and is not an expert in providing interpretative services to 

people with hearing impairments  (Exhibit “I” , p. 26, l. 25 through p. 29, l. 23); she has not 

conducted any studies concerning the provision of medical services at the Denver Department of 

Corrections (Exhibit “I” , p. 56, ll. 2-7); she is not an expert in Denver Department of 

Corrections medical treatment standards or policies and procedures (Exhibit “I” , p. 61, ll. 10 – 

25); and, she is not an expert in the National Commission on Correctional Health Care Diabetes 

Treatment Protocols (Exhibit “I” , p. 58, ll. 2-7). 

 24.   Ms. Edwards’ testimony will not assist the trier of fact understand the evidence 

or to determine a fact in issue because her testimony is based on speculation and unreliable 
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subjective personal belief.  For instance, she testified that she did not review Denver Health and 

Hospital policies and procedures for the provision of medical services at the DCJ before forming 

her opinion and writing her report even though it would have been important to have that 

information before forming an opinion (Exhibit “I” , p. 65, ll. 9-16 and p. 76, ll. 11-21); and, she 

opines based on her subjective belief that when police officers make an arrest they perform a 

“service, program or activity”, as that term is used in the ADA  (Exhibit “I” , p. 29, l. 15 through 

p. 31, l. 13) even though the ADA does not specify that an arrest is a “service, program or 

activity” and the established case law recognizes that an arrest is not a “service, program or 

activity” covered by the ADA.  See, Rosen v. Montgomery County Maryland, 121 F.3d 154 (4th 

Cir.1997), Tucker v. Tennessee, 539 F.3d 526 (6th Cir.2008) and Bircoll v. Miami-Dade County, 

480 F.3d 1072 (11th Cir.2007). 

 25. Ms. Edwards’ testimony also will not assist the trier of fact understand the 

evidence or to determine a fact in issue because she did not rely upon facts and data that she was 

knowledgeable about when forming her opinions.  Ms. Edwards’ Report references a source as 

“ALDF” in support of her opinion and identifies “ALDF” in her Report as an Applicable 

policies, procedures, rules and guidelines of the Denver Sheriff’s Department.  Edwards’ Report, 

Exhibit “J” , pp. 3 and 4 (ECF #229-56).  When asked during her deposition to identify the 

“ALDF” reference she stated that it refers to “PADF1” policies and procedures. Exhibit “I” , 

p. 80, l. 17 through p. 81, l. 9.  She did not have any prior experience with the ALDF because she 

had not read it before this case.  Exhibit “I” , p. 81, ll. 10-11.  In fact, the evidence in this case 

                                                 
1 The PADF (Pre-Arraignment Detention Center) and DCJ are part of the Denver Department of 
Corrections.  Plaintiff Burke was detained in the PADF for several hours after being arrested on an 
outstanding warrant for her arrest. 
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from Dr. Pogrebin confirms that the “ALDF” reference is to the same American Correctional 

Association recommendations relied on by him and is not a reference to PADF policies and 

procedures as believed by Edwards.  See, Pogrebin Report, Exhibit “B” , p. 1.  In Rule 702, “the 

word ‘knowledge’ connotes more than subjective belief or unsupported speculation.”  Id. 

Daubert, 509 U.S. at 590. The opinions contained in Ms. Edwards’ Report are based on facts and 

data which she has no knowledge of and lack reliability to qualify as expert testimony. 

 26.  Ms. Edwards should be prohibited from rendering an opinion on an ultimate issue 

in this case pursuant to Fed.R.Evid. 704(a).  In this regard, her Report opines repeatedly that 

Defendants acted with “deliberate indifference” and “willful disregard” with respect to Plaintiff 

Burke’s treatment during her arrest and detention on an outstanding warrant.  Exhibit “J” , p. 6 

(#8), pp. 6-7 (#9) and p. 9 (#6).  The Second Amended Complaint asserts claims alleging that 

Defendants acted with deliberate indifference and willfully and wantonly (Second Amended 

Complaint, Third, Fifth, Seventh, Eighth and Ninth Claims).  It is well established that “in no 

instance can a witness be permitted to define the law of the case”.  Id. Specht 853 F.2d at 810.  

Expert testimony on legal issues crosses the line between the permissible and impermissible 

when it “attempt(s) to define the legal parameters within which the jury must exercise its fact-

finding function.”  The proffered testimony is also unduly prejudicial because it embraces a legal 

conclusion on an ultimate issue in the case.  Fed.R.Evid. 403.   Whether Defendants acted with 

deliberate indifference or willfully and wantonly is a question for the jury to decide and her 

opinion that Defendants with deliberate indifference or willfully is inadmissible and should be 

disallowed. 
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 WHEREFORE, Defendants respectfully request that this Court exclude the testimony of 

Mark Richard Pogrebin, Jean Andrews and Linda Edwards and prohibit them from testifying at 

trial. 

 Dated this 27th day of May, 2010. 

   Respectfully submitted: 

   SUZANNE A. FASING 
   THOMAS BIGLER 
   Assistant City Attorneys 
 
 

       By: s/ Thomas Bigler   
    Thomas Bigler         

     Denver City Attorney's Office, Litigation Section 
    201 W. Colfax Ave., Dept. 1108 
    Denver, CO  80202 
    Telephone: (720) 913-3100 
    Facsimile:   (720) 913-3182 
    E-mail: dlefiling.litigation@denvergov.org 
   Attorneys for Defendants 
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CERTIFICATE OF MAILING (CM/ECF)  
 
 I hereby certify that on the 27th day of May 2010, I electronically filed the foregoing 
Defendants’ Fed.R.Evid. 702 Motion to Strike Expert Witnesses, with the Clerk of Court using 
the CM/ECF system which will send notification of such filing to the following e-mail address: 
 
Paula Greisen 
greisen@kinggreisen.com 
 
Laura Ellen Schwartz 
schwartz@kinggreisen.co 
 
Carrie Ann Lucas 
clucas@ccdconline.org 
 
Amy Farr Robertson 
arob@foxrob.com 
 
Kevin William Williams 
kwilliams@ccdconline.org 
       
 
 
      s/Sarah Colombo-Cordova_______________ 
      Office of the Denver City Attorney 
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