
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No.  05-CV-2294-PSF-MJW

VALARIE KAY KRALICEK,

Plaintiff,

v.

BOARD OF COUNTY COMMISSIONERS RIO BLANCO COUNTY, and
BONNIE RUCKMAN, in her individual and official capacity as Director of

the Rio Blanco County Department of Social Services,

Defendants.
                                                                                                                                                      

REPLY TO DEFENDANTS’ RESPONSE TO MOTION FOR TEMPORARY
RESTRAINING ORDER AND FOR PRELIMINARY INJUNCTION PURSUANT TO

FED. R. CIV. P. 65
                                                                                                                                                      

Plaintiff Valarie Kay Kralicek, by and through her attorneys, Carrie Ann Lucas, Equal

Justice Works Fellow, and Kevin W. Williams, Legal Program Director, of the Colorado Cross-

Disability Coalition, and Fox & Robertson, P.C., hereby submit this Reply to Defendants’

Response to Motion for Temporary Restraining Order and for Preliminary Injunction Pursuant to

Fed. R. Civ. P. 65.

INTRODUCTION

Valarie Kralicek is facing the inevitable loss of her parental rights and her relationship

with her son because Defendants refuse to comply with the mandates of the Americans with

Disabilities Act (“ADA”) and provide reasonable modifications to policies, practices and

procedures that will give her a nondiscriminatory chance to reunite with her son.  Although
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Defendants argue that Ms. Kralicek has not exhausted her options for relief in the underlying

state court case, and that Ms. Kralicek has five months to prove her fitness as a parent,

Defendant’s own statements demonstrate the illusory nature of those arguments.  

Defendants insist Ms. Kralicek should attempt to seek relief using the state court

proceeding, a proceeding that does not require the provision of  reasonable modifications -- the

very modifications Ms. Kralicek is entitled to under the ADA.  This solution is illusory because

Defendants themselves oppose the relief Ms. Kralicek seeks in any forum.  Defendants argue

Ms. Kralicek has the opportunity  to prove her fitness as a parent over the next five months, yet

they require her to do so without the benefit of appropriate reasonable modifications necessary to

avoid disability discrimination.  The ADA was enacted to prevent this situation.  Ms. Kralicek

requires a preliminary injunction to have a non-discriminatory opportunity to prove her fitness as

a parent.  

Since the filing of the motion for a temporary restraining order and preliminary

injunction, the underlying state court proceeding has progressed, and Defendants have taken

actions in response to Ms. Kralicek’s motion that have changed the landscape for Plaintiff’s

motion, and somewhat changed the relief Ms. Kralicek seeks, as explained infra.

FACTUAL UPDATE

The day after Ms. Kralicek filed her motion requesting a temporary restraining order and

preliminary injunction, Defendants, in the underlying state judicial proceeding, filed a motion to
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1 Plaintiff believes this motion was filed in retaliation for filing her lawsuit and
motion for a temporary restraining order and preliminary injunction, See Fischer Decl. ¶ 15
attached to Motion as Tab 1, and will be seeking leave to amend her complaint accordingly;
however, her retaliation claim has no bearing the relief sought in this motion. 

2  Opposition Brief (“Opp.”) Exh. 3.
3  Id.
4  Id.
5 Opp. at 7.
6 November 18, 2005 to April 3, 2006.
7  Lucas Decl. ¶ 4, Exh. A.
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terminate Ms. Kralicek’s parental rights.1  The November 18, 2005 permanency planning hearing

in that case was vacated, and reset for April 3, 2006.2  Ms. Kralicek’s permanency plan remains

reunification with her son.3  The hearing on the motion to terminate parental rights was also set

for April 3, 2006.4  While Defendants characterize the resetting of the permanency plan hearing

as providing Ms. Kralicek “more than five months to complete her treatment plan,”5 Plaintiff

respectfully points out that under the most generous circumstances, the calendar6 only provided

Ms. Kralicek a bit more than four months of time before the permanency plan/termination

hearing. 

As a result, on November 25, 2005, the undersigned sent a letter to Defendants’ counsel,

Alan Hassler, and offered to withdraw her motion if Defendants would agree (1) to continue the

treatment plan with visits of increased length (at least 5 hours twice a week); (2) to continue the

goal of reunification rather than termination of parental rights; and (3) to reevaluate Ms. Kralicek

in advance of the April hearing.7  The undersigned spoke by telephone with Mr. Hassler who
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9  Opp. at 7. 
10  Opp. at 11.
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told Ms. Lucas that while he could not give a final response due to the illness of one of the

Defendants, he thought it would unlikely that Defendants would agree to the conditions.8

Defendants’ statement that “[u]nder the scheduling circumstances, Plaintiff has more than five

months (she is asking for six) to become a fit parent even to adequately parent Montana,” is thus

wrong.9 

While the timeline in the underlying judicial proceeding has changed, Ms. Kralicek is

still at imminent risk of harm and thus proceeds with her Motion for a Preliminary Injunction.  

ARGUMENT

Defendants admit Ms. Kralicek “may be able” to succeed on the merits of her ADA

claim, yet inexplicably claim she is not entitled to injunctive relief.10  Ms. Kralicek is a qualified

individual with a disability, and she is experiencing discrimination based upon her disability at

the hands of the Defendants.  Ms. Kralicek is not asking this Court to order state court

intervention, or to stay the state court proceedings.  Ms. Kralicek is asking Defendants to comply

with federal law.

Ms. Kralicek is entitled to prompt and expedited relief on her ADA claim.  Without such

relief, she faces certain and irreparable harm.  The injury Ms. Kralicek is suffering far outweighs

any injury faced by the Defendants.  Not only does she experience impermissible disability

discrimination that is against the public interest, but as the U.S. Supreme Court stated, for a
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12  Santosky v. Kramer, 455 U.S. at 765-766.
13   Order at 1. 
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parent, “the consequence of an erroneous termination [of parental rights] is the unnecessary

destruction of their natural family,”11 while the harm to the child and the public interest is,

“preservation of an uneasy status quo.”12    

In its Order to Respond, this Court expressed concern, “that it may lack or decline subject

matter jurisdiction under an abstention doctrine, particularly to effectively enjoin the

permanency plan hearing set for November 18, 2005 in an underlying state court case,” and that,

“[e]ven if this Court possesses jurisdiction to issue a temporary restraining order in the form

requested, the necessity for emergency (as opposed to expedited or prompt) relief is not

apparent.”13  Plaintiff will respond to these two concerns in order.  In sum, because the requested

relief will not effectively enjoin a state court proceeding, but rather require a county agency to

comply with the law, this Court has -- and there are no grounds to decline -- jurisdiction. 

Furthermore, the expedited relief Plaintiff now requests is required by the fact that, in the

absence of such relief, Plaintiff will lose her only chance to be evaluated as a fit parent under

nondiscriminatory conditions.  
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15  Younger v. Harris, 401 U.S. 37 (1971).
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17 See infra at FN 14.
18  28 U.S.C. § 2283.  
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I. Abstention Is Improper and There Are No Grounds to Decline Federal
Jurisdiction over Ms. Kralicek’s Claim.

Abstention is inappropriate in this case because Plaintiff is not asking this Court to enjoin

the state court proceeding, and all of Plaintiff’s relief can be ordered without interfering with the

state court proceeding.  

Pursuant to this Court’s order, Plaintiff will address the three abstention and

jurisdictional doctrines and statutes that may be relevant to the resolution of her motion for

preliminary injunction:  the Anti-Injunction Act,14 the Younger15 abstention doctrine, and the

Colorado River16 abstention doctrine.  Defendants briefly addressed only the Younger doctrine,

but did so based on a case that had been withdrawn.17

A. Anti-Injunction Act Is Not Applicable to Plaintiff’s ADA and
Rehabilitation Act Claims.

The Anti-Injunction Act (“AIA”) states:  “A court of the United States may not grant an

injunction to stay proceedings in a State court except as expressly authorized by Act of

Congress, or where necessary in aid of its jurisdiction, or to protect or effectuate its

judgments.”18  First, Ms. Kralicek is not asking for a stay in the underlying state judicial

proceeding.  In fact Ms. Kralicek wants the underlying proceeding to continue so that she can
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19  See Oxford House-Evergreen v. City of Plainfield, 769 F.Supp. 1329, 1341 (D. C.
N.J.1991) (“While this court's granting of the preliminary relief sought by plaintiffs would
“interfere” with the state court's imposition of temporary restraints, it would not affect the
proceedings or final decision of that court.”) See also New Jersey-Philadelphia Presbytery of the
Bible Presbyterian Church v. New Jersey State Bd. of Higher Educ., 654 F.2d 868, 879 (3rd Cir.
1981) (holding that granting an injunction interfering with a state court did not hinder the state
court from ruling on the merits).

20  42 U.S.C. § 12133 (incorporating by reference 29 U.S.C. § 794a); 29 U.S.C.
§ 794a(a)(1) (incorporating by reference 42 U.S.C. § 2000d - 2000d-7). 

21  42 U.S.C. § 2000d-7(a)(2). See also § 2000d-7(a)(1) (referring expressly to
Section 504 of the Rehabilitation Act.)
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reunify with her son as quickly as possible.  Although the injunction Ms. Kralicek requests may

impact the state court’s proceeding, this does not constitute grounds to invoke the Anti-

Injunction Act.19  

Furthermore, Plaintiff is requesting relief under a statute that expressly authorizes the

injunctive relief she seeks, with the result that any such relief would fall under the “expressly

authorized” exception to the AIA.  The enforcement provision of Title II of the ADA

incorporates by reference that of Section 504 of the Rehabilitation Act, which in turn

incorporates that of Title VI of the Civil Rights Act of 1964.20  Title VI includes a provision

stating:  

In a suit against a State for a violation of a statute referred to in paragraph (1)
[which list includes Section 504], remedies (including remedies both at law and in
equity) are available for such a violation to the same extent as such remedies are
available for such a violation in the suit against any public or private entity other
than a State.21

This provision thus “expressly authorizes” the relief requested here.  
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23  Mitchum v. Foster, 407 U.S. at 237.
24  Id.
25  Id.
26  42 U.S.C. § 3601, et. seq.
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The U.S. Supreme Court, in Mitchum v. Foster,22 described the conditions under which a

statute is considered to be “expressly authorized.”  First, “a federal law need not contain an

express reference to [the AIA].”23  Second, “a federal law need not expressly authorize an

injunction of a state court proceeding in order to qualify as an exception.”24  Third, and most

important:

[I]t is clear that, in order to qualify as an ‘expressly authorized’ exception to the
anti-injunction statute, an Act of Congress must have created a specific and
uniquely federal right or remedy, enforceable in a federal court of equity, that
could be frustrated if the federal court were not empowered to enjoin a state court
proceeding.25

The ADA is exactly this type of statute, and courts have held the Fair Housing Act26 -- which,

like Title II of the ADA, contains an express provision for injunctive relief27 -- satisfies the

“expressly authorized” exception to the Anti-Injunction Act.28 

There can be no question that Title II is a “uniquely federal right” that “could be

frustrated” if federal courts were not empowered to enjoin state proceedings.  Congress
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specifically identified the ADA’s purpose as, “provid[ing] a clear and comprehensive national

mandate for the elimination of discrimination against individuals with disabilities,” and

“ensur[ing] that the Federal Government plays a central role in enforcing the standards

established in this chapter on behalf of individuals with disabilities.”29  The ADA was passed

against a backdrop of a long history of discrimination against people with disabilities, including

discrimination in the judicial system, discrimination against parents with disabilities, and

discrimination against people with mental disabilities.30  For example, among the many issues

raised during testimony in support of the passage of the ADA was the removal of children from

the care and custody of their parents, “based on unfounded, outmoded stereotypes and

perceptions, and deeply imbedded prejudices toward people with disabilities.”31  

These stereotypes, perceptions and prejudices, “affect people with disabilities in every

aspect of their lives, [including] . . . securing custody of their children . . . .”32  One proponent

testified, “being paralyzed has meant far more than being unable to walk -- it has meant being

excluded from public schools, being denied employment opportunities, and being deemed an

‘unfit parent.’”33  During a hearing about the bill, a service provider to deaf and hard of hearing

people in Illinois testified:  “We have clients whose children have been taken away from them
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34  Parent information such as parenting classes, evaluations, and support.
35  Arnold & Porter LLP Legislative History:  P.L. 101-336:  Joint Hearing on H.R.
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Labor, 101st Cong. 63 (July 18, 1989) (statement of Justin Dart, Chairperson of the Task Force
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36  Tennessee v. Lane, 541 U.S. 509, 524-525 (2004) (internal citations and footnotes
omitted).  

37  Board of Trustees of University of Alabama v. Garrett, 531 U.S. 356, 379, 391-
424 (2001) (Breyer, J. dissenting).  See also Tennessee v. Lane, 541 U.S. at 526.
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and told to get parent information,34 but have no place to go because the services are not

accessible.  What chance do they ever have to get their children back?”35

In discussing the role of the ADA in addressing injustice in the nation’s judicial system,

the U.S. Supreme Court noted, 

The historical experience that Title II reflects is also documented in this Court’s
cases, which have identified unconstitutional treatment of disabled persons by
state agencies in a variety of settings, including unjustified commitment . . . the
abuse and neglect of persons committed to state mental health hospitals . . . and
irrational discrimination in zoning decisions . . . . The decisions of other courts,
too, document a pattern of unequal treatment in the administration of a wide range
of public services, programs, and activities, including the penal system, public
education, and voting.  Notably, these decisions also demonstrate a pattern of
unconstitutional treatment in the administration of justice.36

Justice Breyer, in his dissent to the Court’s decision in Board of Trustees of University of

Alabama v. Garrett indexed more than three hundred examples of discrimination by state

governments.37  

The statutes and legislative history of the ADA and Rehabilitation Act are clear that

Congress’ intention was to create a specific and uniquely federal right and remedy, enforceable
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in a federal court of equity, that would be frustrated if the federal court were not empowered to

enjoin a state court proceeding infringing the rights of a parent with disabilities.  Although this

Court would have the power to enjoin state court proceedings, however, Ms. Kralicek only seeks

to have this Court enjoin Defendants, not a court, to provide legally required modifications.  The

AIA is not applicable; if, in the alternative, it applies, the relief requested by Plaintiff is

“expressly authorized,” and therefore not barred by the AIA.  

B. Younger Abstention Is Not Warranted Because Ms. Kralicek Does Not
Have an Adequate Opportunity to Raise Her ADA Claims in the
Underlying State Judicial Proceeding.

Younger abstention “is the exception, not the rule,”38 and is appropriate only when three

tests are met: (1) The federal action interferes with an ongoing state judicial proceeding; (2) the

state judicial proceeding implicates important state interests; and (3) the state judicial proceeding
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affords an adequate opportunity to raise the federal claims.39  All three tests must be met for

Younger abstention to apply.40  

Younger abstention is not warranted because the underlying state judicial proceeding,

does not afford Ms. Kralicek an adequate opportunity to raise her federal claims for several

interrelated reasons: (1) the Colorado Court of Appeals has held categorically that the ADA may

not be raised as a defense to the termination of parental rights;  and (2) while Ms. Kralicek may

be able to raise an ADA claim during pre-termination proceedings in state court, such a claim

will be assessed in light of the “best interests of the child,” a defense not available under the

ADA and, should she lose such a claim, she will not be able to appeal that ruling in advance of a

termination decision, essentially mooting her federal claims.41  

In the case of People ex rel. T.B., the Colorado Court of Appeals stated without

qualification that, “the ADA cannot be raised as a defense to a termination of parental rights

proceeding.”42  This holding, in and of itself, makes the state forum inadequate.43
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Although it is possible that Ms. Kralicek could rely on the ADA and Rehabilitation Act

to request the state court to grant reasonable modifications, this request would be evaluated

under the “best interests of the child” standard.  Given the sweeping language of People ex rel.

T.B. -- that permitting an ADA defense “would improperly elevate the rights of the parent above

those of the child”44 -- it is unlikely that such a claim would receive adequate consideration in

state court.  Furthermore, if such a pre-termination request is denied, Ms. Kralicek would be

unable to appeal it before the final adjudication of her parental rights,45 again, a proceeding from

which her federal claims would be excluded.  She thus has, at the very least, no adequate appeal

of any pre-termination request for accommodations.  Finally, the passage of time that will occur

between a request for reasonable modifications and any appeal thereof -- and the resulting loss of

contact between mother and child -- will necessarily weaken Ms. Kralicek’s argument that

Montana’s best interests are served by reunification with her, thereby making reunification

nearly impossible.

The U.S. Supreme Court has said that dismissing a case under this third prong of the

Younger analysis, “naturally presupposes the opportunity to raise and have timely decided by a
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competent state tribunal the federal issues involved.”46  Ms. Kralicek has no opportunity to raise

her ADA claims in the termination proceeding, and is effectively without such opportunity at

pre-termination stages.  As Defendants admit in their motion, and as both the statute and case

law demand, Ms. Kralicek is only entitled to relief from the state court if she can convince the

judge not that she is entitled to relief due to federal mandates, but instead based upon factors set

forth in Colorado law.  Ms. Kralicek has no opportunity to have her ADA and Rehabilitation Act

claims assessed by the federal statutes under which she seeks redress.  

 Several courts have held, “[t]he operation of the Younger doctrine is dependent upon the

ability of the state courts to provide an adequate remedy for the violation of federal rights.”47 

Based on the above, the state court will not provide an adequate remedy for the violation of Ms.

Kralicek’s rights under the ADA.  Defendants admit as much when they state that, even if Ms.

Kralicek were to prevail on her Title II claims “that does not entitle her to injunctive relief” in

the underlying state judicial proceeding because the focus of that proceeding is on the best

interest of the child.48  The Tenth Circuit had held that, “[t]ypically, a plaintiff has an adequate

opportunity to raise federal claims in state court ‘unless state law clearly bars the interposition of
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the [federal statutory] and constitutional claims.’”49  Based on state court precedent and state

statute, that is the case here.  

C. This Court Should Accept Jurisdiction Pursuant to the Colorado River
Doctrine.

The Colorado River doctrine recognizes that there are rare exceptional circumstances in

which dismissal of a federal suit due to the presence of a concurrent state proceeding may be

appropriate for reasons of wise judicial administration.50  This doctrine is inapplicable becasue

there is not a concurrent state judicial proceeding.  When the U.S. Supreme Court established the

Colorado River abstention doctrine, the Court cautioned against abstention from federal

jurisdiction:

Abdication of the obligation to decide cases can be justified under this doctrine
only in the exceptional circumstances where the order to the parties to repair to
the State court would clearly serve an important countervailing interest. [I]t was
never a doctrine of equity that a federal court should exercise its judicial
discretion to dismiss a suit merely because a State court could entertain it.51  

The Colorado River Court further noted there is a “virtually unflagging obligation of the federal

courts to exercise the jurisdiction given them.”52
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The United States Supreme Court has continually reaffirmed this cautionary approach to

application of abstention doctrines: “[T]he decision whether to dismiss a federal action because

of parallel state-court litigation does not rest on a mechanical checklist, but on a careful

balancing of the important factors as they apply in a given case, with the balance heavily

weighted in favor of the exercise of jurisdiction.”53  The Moses H. Cone case makes clear that the

party seeking abstention must leap a high hurdle before stalling or removing federal jurisdiction:

[W]e emphasize that our task in cases such as this is not to find some substantial
reason for the exercise of federal jurisdiction by the district court; rather, the task
is to ascertain whether there exist “exceptional” circumstances, the “clearest of
justifications,” that can suffice under Colorado River to justify the surrender of
that jurisdiction.  Although in some rare circumstances the presence of state-law
issues may weigh in favor of that surrender . . . the presence of federal-law issues
must always be a major consideration weighing against surrender.54

As discussed supra, there is no parallel state action in the instant case.  The state action is

focused on “the best interests of the child,”55 while the federal action is to enforce Ms. Kralicek’s

civil rights under the ADA and Rehabilitation Act.  Under Colorado River, “the mere potential

for conflict in the results of adjudications, does not, without more, warrant staying exercise of

federal jurisdiction.”56   In fact: “If there is any substantial doubt” whether state-court litigation

will be an adequate vehicle for the complete and prompt resolution of the issues between the
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parties, “it would be a serious abuse of discretion to grant the stay or dismissal at all.”57  As such,

application of Colorado River abstention is inappropriate in this situation.  

II. Plaintiff Has Met Her Burden for a Preliminary Injunction.

This Court requested Plaintiff to address the necessity for emergency relief.58  Plaintiff no

longer requests emergency relief, but rather only the expedited relief of a preliminary injunction. 

As demonstrated below, because she will suffer irreparable harm in the absence of expedited

relief, she is entitled to a preliminary injunction.  Plaintiffs address the remainder of the

preliminary injunction factors below.  

A. Ms. Kralicek Will Suffer Irreparable Injury Unless a Preliminary
Injunction Is Issued.

Defendants concede that, “loss of family” is irreparable harm,59 and that Plaintiff “may be

able to prevail on her Title 2 claim.”60  Defendants argue, however, that this injury is not certain. 

This is contrary to established Tenth Circuit precedent holding that an injury is sufficiently

certain where there is a “prospect of significant interference” with the interest at stake, and that,

in addition, “irreparable harm is often suffered when ‘the injury can[not] be adequately atoned

for in money,’ or when ‘the district court cannot remedy [the injury] following a final
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61  Prairie Band of Potawatomi Indians v. Pierce, 253 F.3d 1234, 1250 (10th Cir.
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However, Defendant has, without court order, changed Ms. Kralicek’s visitation plan in the past
and could do so now as a reasonable modification.  Opp. at 9.

63 Lucas Decl. ¶ 5-9.
64 One type of discrimination prohibited by both Title II and the Rehabilitation Act

is failure to make reasonable modifications in policies, practices and procedures.  See 28 C.F.R.
§ 35.130(b)(7); Chaffin v. Kansas State Fair Board, 348 F.3d 850, 858-59 (10th Cir. 2003).
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determination on the merits.’”61  Plaintiff’s injuries satisfy both of these standards:  there is the

prospect -- indeed, significant risk -- of injury, and the injury she will incur cannot be remedied

by money and -- if not prevented now -- will not be able to be remedied after a final

determination on the merits.  

Several of the injuries Ms. Kralicek will suffer are, in fact, certain.  It is certain that she

will not be permitted visits of increased length with her son.62  It is all but certain that

Defendants will evaluate Ms. Kralicek’s fitness as a mother based on the November 11, 2005

assessment without permitting her additional time to comply with her treatment plan.63  In the

absence of reasonable modifications mitigating these two certainties, it is certain that Ms.

Kralicek will be denied a nondiscriminatory opportunity to establish her fitness as a parent. 

These are all harms to Ms. Kralicek, and they are all certain.64  

The most significant harm to Ms. Kralicek -- the actual loss of parental rights -- while not

certain is, at the very least, a “significant risk,” that is, she faces the “prospect” that her
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65 See, e.g., Northeastern Fla. Chapter of the Associated Gen. Contractors of Am. v.
City of Jacksonville, 508 U.S. 656, 666 (1993) (holding, in reverse discrimination case
challenging racial set asides, that “the ‘injury in fact’ is the inability to compete on an equal
footing in the bidding process, not the loss of a contract.”); Wilson v. Glenwood Intermountain
Properties, Inc., 98 F.3d 590, 593 (10th Cir. 1996) (“Plaintiffs claiming discrimination in the
denial of a benefit need not show that they would have obtained the benefit in the absence of the
discrimination to establish standing; it is enough to show the discrimination deprived them of the
ability to compete for the benefit on an equal footing.”)  

66 Prairie Band, 253 F.3d at 1250.
67  Id. (quoting Seneca-Cayuga Tribe of Oklahoma v. State of Okl. ex rel. Thompson 

874 F.2d 709, 716 (10th Cir.1989) (finding irreparable injury where threatened loss of revenues
and jobs created “prospect of significant interference with [tribal] self-government”).
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relationship with her son will be permanently severed.  These injuries thus all satisfy the “certain

and great” standard.  Even if the Court to disregards the significant risk that Ms. Kralicek will

lose her parental rights, it is certain she will suffer a cognizable injury:  Injury, in these

circumstances, inheres not in the denial of a specific result, but in the discriminatory conditions

under which she will be evaluated.65 

In Prairie Band, the Tenth Circuit held that an Indian tribe would suffer irreparable harm

under the “certain and great” standard if the state of Kansas to continued to refuse to recognize

the tribe’s motor vehicle registrations and titles.66   Under this standard, the “threat of continued

citation by the state” of drivers with tribal motor vehicle documents “created the ‘prospect of

significant interference with [tribal] self-government.’”67  The Tenth Circuit did not characterize

the tribe’s interest in self-government; in contrast, the Supreme Court has repeatedly

characterized a parent’s interest in the care and education of her child as a “fundamental liberty
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68  Santosky v. Kramer, 455 U.S. at 753 (“The fundamental liberty interest of natural
parents in the care, custody, and management of their child does not evaporate simply because
they have not been model parents or have lost temporary custody of their child to the State.”). 
See also Lassiter v. Dep't of Social Services, 452 U.S. 18, 27 (1981) (“[A] parent's desire for and
right to ‘the companionship, care, custody and management of his or her children’ is an
important interest that ‘undeniably warrants deference and, absent a powerful countervailing
interest, protection.’” (quoting Stanley v. Illinois, 405 U.S. 645, 651 (1972)); Meyer v. Nebraska,
262 U.S. 390, 399 (1923) (holding that “establish[ing] a home and bring[ing] up children” is a
liberty interest); Smith v. Organization of Foster Families for Equality & Reform, 431 U.S. 816,
842 (1977) (“It is, of course, true that ‘freedom of personal choice in matters of . . . family life is
one of the liberties protected by the Due Process Clause of the Fourteenth Amendment.’”
(quoting Cleveland Board of Education v. LaFleur, 414 U.S. 632, 639-640 (1974))); Stanley v.
Illinois, 405 U.S. 645, 651 (1972) (“It is plain that the interest of a parent in the companionship,
care, custody, and management of his or her children ‘come(s) to this Court with a momentum
for respect lacking when appeal is made to liberties which derive merely from shifting economic
arrangements.’” (quoting Kovacs v. Cooper, 336 U.S. 77, 95 (1949) (Frankfurter, J.,
concurring))).

69  See Prairie Band, 253 F.3d at 1250. 
70   See, e.g., Tremper v. Ulster County Dep’t of Probation, 160 F.Supp.2d 352, 356-

357 (N. D. N.Y. 2001) (holding, in case challenging order requiring mother/probationer from
having contact with father of her child, that “it is clear that prohibiting the plaintiffs from living
together as a family will cause injury that cannot be compensated by a damage award,
establishing the irreparable harm prong required for preliminary injunctive relief.”). See also
Stanley v. Illinois, 405 U.S. at 645.
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interest.”68  Because it is certain that Ms. Kralicek will be evaluated under discriminatory

conditions, and because she faces the prospect of losing her parental rights, her injury meets the

“certain and great” standard enunciated by the Tenth Circuit in Prairie Band.  

The harm to Ms. Kralicek also satisfies the “irreparable harm” standard because her

injuries could not “be adequately atoned for in money,” and could not be remedied following a

final determination on the merits.69  It goes without saying that there is no amount of money that

could ever adequately compensate a mother for the loss of a child.70 
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71  Opp. at 11 (citing Motion at 18).
72  Opp. at 11.  (“With respect to the injury to the opposing party, the Department

does not suffer a conventional injury.”)
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Furthermore, the hearing on the termination of Ms. Kralicek’s parental rights is set for

next April.  If this Court does not afford the requested expedited relief -- ordering the County to

provide legally required reasonable modifications -- Ms. Kralicek will have no effective remedy

even if judgment is entered in her favor in the present case.  The need for relief in this forum is

underscored by the Defendants’ statement that, while Ms. Kraliceck “may be able to prevail on

her Title 2 claim” based on the applicable legal tests recited by Plaintiffs, she should not be

entitled expedited relief.71  They essentially concede that the current conditions are

discriminatory, but ask her to take her chances with the future of her family, and only later --

after she may have lost her child -- proceed to judgment in this case.  

B. The Threatened Injury to Ms. Kralicek Outweighs Whatever Damage
the Proposed Injunction May Cause the Defendants.

Defendants admit that they will not suffer any conventional injury.72  Ms. Kralicek’s

injury, however, is great.  As described supra, Ms. Kralicek will not be permitted visits of

increased length with her son.  Defendants will evaluate Ms. Kralicek’s fitness as a mother based

on the November 11, 2005 assessment without permitting her additional time to comply with her

treatment plan.  In the absence of reasonable modifications mitigating these two certainties, Ms.

Kralicek will be denied a nondiscriminatory opportunity to establish her fitness as a parent. 

These are all injuries Ms. Kralicek will suffer.  The most significant harm to Ms. Kralicek -- the

actual loss of parental rights -- while not certain is, at the very least, a “significant risk:”  that is,
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73  Supra at 9-10..
74 See discussion supra at 9-10.
75  42 U.S.C. § 12101(a)(8).
76  Colo. Rev. Stat. § 24-34-801(1)(a).  See also Colorado Civil Rights Commission

v. North Washington Fire Protection Dist., 772 P.2d 70, 77 (Colo. 1989) (holding the Colorado
Anti-Discrimination Act parallels § 504 of the Rehabilitation Act).
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she faces the “prospect” that her relationship with her son will be permanently severed.  These

injuries far outweigh any injury Defendants might suffer. 

C. The Injunction Would Not Be Adverse to the Public Interest.

Granting the requested injunction would promote the public interest.  Contrary to what

Defendants argue, the public interest does not pit a parent against a child.  The public interest is

in preventing disability discrimination, preserving a family unit whenever possible, and

guaranteeing the health, safety and welfare of children at the same time.  Ms. Kralicek’s

requested relief will further these interests.

As noted supra,73 there has been a long history of discrimination against people with

disabilities by state and local governments.  That history includes discrimination against parents

with disabilities.74  In response to that history of discrimination, Congress passed the ADA

saying the public has an interest in, “assur[ing] equality of opportunity, full participation,

independent living, and economic self-sufficiency for . . . [i]ndividuals with disabilities.”75  The

Colorado Legislature, in the Colorado Anti-Discrimination Act, declared that it is state policy

that people with disabilities be encouraged and enabled to, “to participate fully in the social and

economic life of the state.”76  The effect of disability discrimination is not simply felt by Ms.
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77  Colo. Rev. Stat. § 19-1-102(1)(a) and (b) (emphasis added).
78  Codified at 42 U.S.C. § 671.
79  Opp. at 11; Borchard Aff. ¶ 20.
80 42 U.S.C. § 671(a)(15).
81  42 U.S.C. § 671(a)(15)(A) and (B).
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Kralicek, but also by her son, who also faces the irretrievable breakup of his family, and the loss

of family bonds with not only his mother, but extended family members as well.  It is not in the

public interest to break families apart unless there is no other way to have a child’s welfare

protected.  The Colorado Legislature has identified several purposes for the enactment of the

Colorado Children’s Code.  Foremost among them are: “To secure for each child subject to these

provisions such care and guidance, preferably in his own home, as will best serve his welfare and

the interests of society,” and “[t]o preserve and strengthen family ties whenever possible,

including improvement of home environment.”77  

Defendants cite the Adoption and Safe Families Act (“ASFA”)78 as supporting their

contention that Ms. Kralicek’s requested relief would be against the public interest.79  This is not

an accurate reading of the ASFA.  Paramount among the ASFA’s purposes is emphasizing the

need to provide reasonable efforts to keep families together, and reunify families.80  While the

ASFA does state ensuring the health and safety of the child is a paramount concern, it mandates,

“reasonable efforts shall be made to preserve and reunify families . .  .to make it possible for a

child to safely return to the child's home.”81  Nothing Ms. Kralicek requests interferes with these

purposes.  In fact, Ms. Kralicek’s requests further these purposes. 

Case 1:05-cv-02294-PSF     Document 13     Filed 11/29/2005     Page 23 of 34




82  Fischer Decl. ¶ 10, attached to Motion as Tab 1, (“The goal for Ms . Kralicek's
treatment plan is reunification with her son.”); Opp. Exh. 3 (holding permanency plan hearing
vacated and reset for April 3, 2006).

83  Colo. Rev. Stat. § 19-3-508(7); 42 U.S.C. § 671(a)(15)(F).
84  Id.
85  Santosky v. Kramer, 455 U.S. at 753-754.
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Currently, the goal in the underlying state judicial proceeding is reunification between

Ms. Kralicek and Montana.82  Ms. Kralicek simply seeks reasonable modifications that will

enable her to complete that goal.  Defendants also cite permanency planning as an important

public interest.  The relief Ms. Kralicek seeks does not interfere with the goal of permanency

planning.  Both the Children’s Code and the ASFA provide for “concurrent planning.”83 

Concurrent planning is placing a child in a future adoptive placement, or with another guardian

or custodian while concurrently continuing to make reasonable efforts to reunify the family.84

In addition to all these important public interests, the U.S. Constitution provides an

important public interest in ensuring that a parent’s right in the care, custody and control of their

children is not erroneously terminated.  “As the U.S. Supreme Court noted in Santosky: [redo

this quote]

The fundamental liberty interest of natural parents in the care, custody, and
management of their child does not evaporate simply because they have not been
model parents or have lost temporary custody of their child to the State.  Even
when blood relationships are strained, parents retain a vital interest in preventing
the irretrievable destruction of their family life.  If anything, persons faced with
forced dissolution of their parental rights have a more critical need for procedural
protections than do those resisting state intervention into ongoing family affairs.85 
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86  Lassiter v. Dep't of Social Services, 452 U.S. 18, 19 (1981).
87  Opp. at 11.
88 Ruckman Aff. ¶¶ 10, 11.
89 Opp. at 2; Borchard Aff. ¶ 4; Ruckman Aff. ¶ 6.
90 Opp. at 5; Ruckman Aff. ¶ 9; Borchard Aff. ¶ 11.
91  42 U.S.C. § 12131(2).
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The interest in preventing erroneous terminations does not simply lie with Ms. Kralicek.  “[T]he

State shares with the parent an interest in a correct decision.”86

D. Ms. Kralicek Is Likely to Succeed on the Merits.  

Defendants themselves suggest Ms. Kralicek is likely to succeed on the merits of her

claim, saying, “Ms. Kralicek may be able to prevail on her Title 2 [sic] claim.”87  Defendants are

correct in their assessment.  Ms. Kralicek is likely to succeed on the merits of her claim, and is

thus, entitled to expedited relief.  

1. Ms. Kralicek Is a Qualified Individual with a Disability.

Defendants do not dispute Ms. Kralicek has a disability.  While Defendants claim Ms.

Kralicek is not a qualified individual with a disability because she lives in Utah,88 this suggestion

reflects a complete misunderstanding of the requirements of the ADA.  Ms. Kralicek is a party to

the underlying state judicial proceeding.89  The Defendants developed a treatment plan for her.90 

An individual is qualified to receive services if she “meets the essential eligibility requirements

for the receipt of services or the participation in programs or activities provided by a public

entity.”91  Because Defendants exercised jurisdiction over Ms. Kralicek while she was a Utah
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92 42 U.S.C. § 12132.
93 Id.
94 Hason v. Medical Bd. of Calif., 279 F.3d 1167, 1172-73 (9th Cir. 2002) (quoting

Lee v. City of Los Angeles, 250 F.3d 668, 691 (9th Cir. 2001) (citation and internal quotations
omitted)).  See also Pennsylvania Dep’t of Corrs. v. Yeskey, 524 U.S. 206, 212 (1998). (“[T]he
fact that a statute [the ADA] can be applied in situations not expressly anticipated by Congress
does not demonstrate ambiguity. It demonstrates breadth”) (citation omitted).

95 28 C.F.R. § 35.130(b)(7).  
96 Opp. at 8, 9.
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resident, they cannot now claim the fact she is a Utah resident makes her unqualified for the

purposes of the ADA.

2. Ms. Kralicek Was Either Excluded from Participation in or Denied
the Benefits of Some Public Entity's Services, Programs, or
Activities.

  Title II prohibits disability discrimination in the “services, programs or activities of a

public entity.”92  Defendants claim that “Ms. Kralicek has not been excluded from participation

in or denied the benefits of public entity services, programs or activities.”93  This misconstrues

the reach of Title II.  “[I]n the Title II context . . . , ‘the ADA’s broad language brings within its

scope anything a public entity does.’”94  Here, the dependency and neglect process is something

Defendant public entities do; it is therefore a service, program or activity in the context of which

Defendants are required to provide “reasonable modifications in policies, practices or

procedures” where “necessary to avoid discrimination on the basis of disability.”95  

Defendants do not dispute that Ms. Kralicek is entitled to the modifications she requests

pursuant to the ADA and Section 504.96  Rather, they erroneously claim that Ms. Kralicek “has
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97 Opp. at 11.
98 Id.
99 Motion at 22.
100 Id.
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every opportunity, and the resources, to attempt to become a fit parent.”97  This is simply not so

in light of the fact that Ms. Kralicek has been denied the most crucial opportunities necessary to

complete her treatment plan:  (1) additional time that is necessary due to her cognitive disability

to learn new skills; (2) an opportunity to have visitation with her son in sufficient duration and

frequency and in a location that will enable her to demonstrate her current parenting skills and

learn new skills in a concrete environment that accommodates her cognitive disability;  and (3)

an opportunity to complete her treatment plan free of discrimination and without being

prejudged by the Defendants as an unfit parent when she has not been afforded a non-

discriminatory opportunity to show and or develop fitness.   

Defendants also assert that Ms. Kralicek is not entitled to relief unless the state judicial

proceeding deems her requests to be in the “best interests” of her son.98  As explained in

Plaintiff’s Motion, this is not the standard to be applied to a request for reasonable modifications

under the ADA.99  

Finally, Defendants appear to argue that they are powerless to make the requested

modifications without court approval,100 but this explanation is pretextual.  Defendants admit that

they can unilaterally change the frequency and duration of visitation, and admit they did not

consider Ms. Kralicek’s request pursuant to the requirements of the ADA and Rehabilitation
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101 Opp. at 9; Ruckman Aff. ¶ 14.  Defendants speculate that extended visitation with
Ms. Kralicek will be harmful to her son, but Plaintiff is only seeking supervised visitation at this
time, visitation that will enable her to demonstrate or learn the skills Defendants claim she lacks. 
Opp. at 9, Ruckman Aff. ¶ 16; Forsman Decl. ¶ 12.

102 By the same logic, Defendants should be seeking a court order every time the
court ordered visitation is cancelled, but there is no evidence that they have done so, yet visits
have frequently been cancelled.  See Forsman Decl. ¶ 12, 13, Exh. B.

103 Opp. at 6-7.
104 See E.O. v. People, El Paso County Dept. of Social Services  854 P.2d at 798

(“The Social Services caseworker filed with the court a proposed amended treatment plan), see
also Colorado Children’s Code Colo. Rev. Stat 19-1-101, et. seq.
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Act.101  Indeed, Defendants have already modified the frequency and duration of visitation

without a court order, and provide no support as to why they must now seek court approval to

provide Ms. Kralicek with her requested modification.102

 The same is true with extending Ms. Kralicek’s treatment plan.  Defendants admit they

have not followed statutory mandates for timelines in this case.103  Defendants provide no

support as to why they must suddenly begin complying with statutory timelines.  Even if this

court finds merit in Defendants’ argument that court approval is needed for the modifications,

there is nothing to prevent the Defendants themselves from making the request to the court, in

fact, the ADA requires the Defendants to provide the modifications, and if Defendants thinks

they need state court approval, the Defendants can seek such approval.104  As it stands now, not

only have Defendants denied Ms. Kralicek the modifications she requires to complete her
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106 Ruckman Aff. ¶ 17.  Borchard Aff. ¶ 14.
107 Ruckman Aff. ¶ 13.
108 See e.g. 29 U.S.C. § 794(b) (“[P]rogram or activity" means all of the operations

of. . . a department, agency, special purpose district, or other instrumentality of a State or of a
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receiving federal financial assistance under § 504). 
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treatment plan, but Defendants state they will oppose any attempt she makes to seek these

modifications on her own, without the benefit of the protections of the ADA.105   

3. Defendants’ Exclusion, Denial of Benefits, or Discrimination Was
by Reason of Ms. Kralicek’s Disability.

Defendants do not dispute their actions are taken in response to Ms. Kralicek’s

disability.106  

5. Defendant Receives Federal Funding.

Defendants admit they receive at least one source of federal funding.107  On information

and belief, Plaintiffs believe Defendants receive other sources of federal funding that can be

identified during the discovery process.  The receipt of any federal funding causes the

Defendants to be required to comply with the non-discrimination mandates of Section 504 of the

Rehabilitation Act.108  
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this case and cannot grant the relief requested.  Colorado statute requires “[i]n all suits or
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so.  Additionally, Plaintiff has filed a Motion for Leave to File an Amended and Supplemental
Complaint, that names both the Rio Blanco County Department of Social Services as well as the
Rio Blanco County Board of Social Services as parties.  
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III. Plaintiff is entitled to the following relief

Plaintiff reiterates her request that the Court enter a  preliminary injunction, directing

Defendants Board of County Commissioners Rio Blanco County and Bonnie Ruckman,109 as

follows:

A. To Extend Ms. Kralicek’s Treatment Plan for an Additional Period of
Six Months, to Allow Her Time to Complete Her Treatment Plan, and
Advocate this Position as Necessary.  

Contrary to Defendants’ assertion that Ms. Kralicek’s claim is mooted by the state court’s

setting of the permanency plan hearing for April 3, 2006, that hearing is only a little more than

four months from now.  As noted in Plaintiff’s motion, Kathy Forsman, an expert in

developmental disabilities, recommended to Defendants that Ms. Kralicek would need at least a

half-year of increased visitation time to “give her an honest opportunity to demonstrate her
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(continued...)
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parenting abilities and learn new skills.”110  Certainly, by the time this Court has an opportunity

to review the filings in this case, set a hearing, and issue a ruling, Ms. Kralicek will have less

than four months to accomplish what she really needs at least six to do.  If Defendants had

granted Ms. Kralicek this modification at the time she requested it, Ms. Kralicek would have had

seven months to meet her treatment plan objectives. 

Furthermore, contrary to Defendants’ assertions, requiring Defendants to extend Ms.

Kralicek’s treatment plan will have no bearing on the permanency plan hearing.  As discussed

supra, if necessary, Defendants can request concurrent planning at that time, allowing Ms.

Kralicek to complete her treatment plan under nondiscriminatory conditions, while allowing

Defendants to provide Montana Kralicek the benefits of permanency at the same time.  

B. To Order Defendants to Withdraw Their Motion to Terminate Ms.
Kralicek’s Parental Rights until after She Has Had an Additional Six
Months to Comply with Her Treatment Plan, or until a Court
Changes the Permanency Planning Goal from Reunification to
Termination. 

Contrary to Defendants’ assertion that they were required to file the motion to terminate

parental rights prior to the permanency planning hearing, it is not required that they do so while

the state court’s order promoting reunification between Ms. Kralicek and her son was still

pending.111  Defendants rushed to file their motion in response to Plaintiff’s motion for a
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temporary restraining order and preliminary injunction.112  Defendants should be ordered to

withdraw their motion to terminate, and be ordered to not re-file the motion until Ms. Kralicek

has been afforded an additional six months to comply with her treatment plan, or until the state

court changes the permanency planning goal to termination.

C. To Allow Ms. Kralicek to Have Two Five-hour Visits with Her Son
Each Week, with Increases in Visitation as Circumstances Warrant.

As documented in her Motion, and discussed supra, Ms. Kralicek is entitled to a

reasonable modification to allow her to have at least two five-hour visits with her son each week. 

As discussed above, Defendants’ reasons for failing to grant this modification are pretextual and

must be dismissed.  

D. Such Other Relief as the Court Deems Proper, Including but Not
Limited To, Reasonable Attorneys’ Fees and Costs Authorized under
the ADA and Rehabilitation Act.

Plaintiff is entitled to reasonable attorneys’ fees and costs pursuant to the ADA and

Rehabilitation Act if she is a prevailing party.113

CONCLUSION

It is proper for this court to accept jurisdiction of Ms. Kralicek’s claim, and grant her

prompt and expedited relief.  Ms. Kralicek meets the burdens for a preliminary injunction, and is

likely to succeed on the merits of her ADA and Rehabilitation Act claim.  Ms. Kralicek faces
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certain and irreparable harm if she is denied a preliminary injunction.  As such, Plaintiff

respectfully asks this court to grant her injunction.  

Plaintiff also respectfully requests that if this court wishes to set a hearing, that the court

be mindful that all the parties are located either in eastern Utah, or northwestern Colorado, and

Plaintiff will need approximately forty-eight hours notice to be able to travel to a hearing.  

Respectfully submitted,

COLORADO CROSS-DISABILITY COALITION

 s/Carrie Ann Lucas                                     
Carrie Ann Lucas
Equal Justice Works Fellow
Kevin W. Williams
Legal Program Director
655 Broadway, Suite 775
Denver, CO 80203
(303) 839-1775 (voice)
(303) 839-1782 (fax)
clucas@ccdconline.org

Amy F. Robertson
Timothy P. Fox
Fox & Robertson. PC
910 - 16th Street, Suite 610
Denver, CO 80202
(303) 595-9700 (voice)
(303) 595-9705 (fax)
Arob@foxrob.com

Dated:  November 29, 2005 Attorneys for Plaintiff
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Certificate of Service

I hereby certify that on November 29, 2005, I electronically filed the foregoing with
the Clerk of the Court using the CM/ECF system which will send notification of such
filing to the following email addresses:

anhassler@gmslk.com
clucas@ccdconline.org
arob@foxrob.com
kwilliams@ccdconline.org

 s/Carrie Ann Lucas                                     
Carrie Ann Lucas
Colorado Cross-Disability Coalition
655 Broadway, Suite 775
Denver, CO 80203
(303) 839-1775 (voice)
(303) 839-1782 (fax)
clucas@ccdconline.org
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