
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No.  05-CV-2294-PSF-MJW

VALARIE KAY KRALICEK,

Plaintiff,

v.

BOARD OF COUNTY COMMISSIONERS RIO BLANCO COUNTY, and
BONNIE RUCKMAN, in her individual and official capacity as Director of

the Rio Blanco County Department of Social Services,

Defendants.
                                                                                                                                                      

MOTION FOR TEMPORARY RESTRAINING ORDER AND FOR PRELIMINARY
INJUNCTION PURSUANT TO FED. R. CIV. P. 65

                                                                                                                                                      

Plaintiff Valarie Kay Kralicek, by and through her attorneys, Carrie Ann Lucas and

Kevin W. Williams of the Colorado Cross-Disability Coalition, and Fox & Robertson, P.C.,

hereby submit this Motion for Temporary Restraining Order and for Preliminary Injunction

Pursuant to Fed. R. Civ. P. 65.

Certificate of Compliance with D.C. Colo. LCivR 65.1 and D.C.Colo.LCivR 7.1A.

Undersigned counsel, Carrie Ann Lucas, hereby certifies that she has given actual notice

of the time of filing this motion and has furnished a copy of this Motion to Kent A. Borchard,

counsel for Defendants, via e-mail and overnight U.S. Postal Mail.  Undersigned counsel further

certifies that she has conferred with Mr. Borchard via telephone and letter in an attempt to

resolve this matter.
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1  42 U.S.C. § 12132, et seq.

2  29 U.S.C. § 794.

-2-

INTRODUCTION

Plaintiff Valarie Kralicek is a single mother to four-year-old Montana.  Montana was

taken into protective custody and placed in foster care on or about November 17, 2004.  A

treatment plan was developed that would enable Ms. Kralicek to reunify with her son.  Ms.

Kralicek has a developmental disability and requires reasonable modifications to polices,

practices, and procedures to complete the treatment plan and allow Montana to return to her

home.  

BACKGROUND

Plaintiff filed her Complaint in this matter on November 11, 2005, alleging that the Rio

Blanco County and Bonnie Ruckman, in her individual and official capacity as Director of the

Rio Blanco County Department of Social Services (“Defendants”), violated Title II of the

Americans with Disabilities Act (“Title II” or “ADA”),1 and Section 504 of the Rehabilitation

Act (“Section 504").2  This Court has subject matter jurisdiction over this action pursuant to 28

U.S.C. §§ 1331 and 1343.  Venue is proper within this District pursuant to 28 U.S.C. § 1391.

Defendants are public entities as that term is used in 42 U.S.C. § 12132 and an individual

responsible for administering that entity.  Defendants operate programs or activities that receives

federal financial assistance under 29 U.S.C. 794(a),  including, without limitation, financial

assistance in the form of the Chafee Foster Care Independence Program, and the Community

Services Block Grant.  Defendants are thus covered by Section 504.  
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3  Colo. Rev. Stat. § 19-1-101, et seq.  Hereinafter, citations to Title 19 of the Colorado
Revised Statutes will provide just the statutory reference by section number.

4  § 19-1-102(a).

5  L.G. v. People (In the Interest of K.G.), 890 P.2d 647, 655 (Colo., 1995).

6  § 19-3-101, et seq.
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The Complaint addresses several violations of both statutes.  However, the only violation

at issue in this Motion is the Defendants’ failure to provide reasonable modifications to policies

practices and procedures necessary for Ms. Kralicek to complete her treatment plan.  The facts in

this ADA and Rehabilitation Act action arise from a Colorado dependency and neglect (child

protection) case in Rio Blanco county.   Because federal district court cases rarely involve

Colorado dependency and neglect actions, and because the procedure in these cases is dissimilar

to other civil cases, and is not analogous to criminal cases, Plaintiff will briefly outline the

progression of a Colorado dependency and neglect case.  This outline also serves to demonstrate

why Defendants’ denial of Ms. Kralicek’s request for reasonable accommodation has critical and

far-reaching consequences.

Colorado has developed a statutory scheme, the Colorado Children’s Code,3 to ensure

each Colorado child lives in a home that best serves the child’s welfare as well as the interests of

society.4  “[T]he safety of the Colorado child, and not the custodial interest of the parent, is the

paramount concern” in these cases.5  These actions are governed by Article Three of the

Children’s Code.6  Dependency and neglect cases are heard by the juvenile division of the
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7  In the City and County of Denver, dependency and neglect cases are heard by the
Juvenile Court.  Colo. Const. Art. VI, Section 15.

8  Colo. R. Juv. P. 1.

9  L.G. v. People (In the Interest of K.G.), 890 P.2d at 655.

10  Robinson v. People, 173 Colo. 113, 118 (Colo., 1970).

11  § 19-3-102(1)(d).

12  § 19-1-102(1.6).  
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district court in each judicial district in Colorado.7  These cases follow the Colorado Rules of

Juvenile Procedure and where no Juvenile rule governs, by the Colorado Rules of Civil

Procedure.8  The purpose of a dependency or neglect action is not to adjudicate the rights of the

parent, but rather to ensure the safety of the child.9  “The state is in the position of parens

patriae, and the matter for determination is what will serve the best interests of the child.”10 

A child in Colorado is dependent or neglected if he or she is homeless, living with

someone other than a parent or guardian, abandoned or subjected to mistreatment or abuse, lacks

proper parental care, has an injurious environment, or lacks “proper or necessary subsistence,

education, medical care, or any other care necessary for his or her health, guidance, or

well-being.”11  In the underlying dependency and neglect case, Ms. Kralicek admitted to a no

fault adjudication.

Children under the age of six at the commencement of a dependency and neglect case,

such as Montana Kralicek, are subject to Expedited Permanency Planning (“EPP”) procedures.12 

EPP cases have expedited time-lines throughout the case, and children subject to EPP are to be
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13  Id.  See also § 19-3-508(1).  EPP was implemented in all Colorado counties between
1994 and 2002.   

14  § 19-3-501 and § 19-3-502. 

15  § 19-3-202.

16  Id. 

17  § 19-3-203.

18  § 19-1-111(2)(c).

19  § 19-3-505(3).  In an EPP case, the adjudicatory hearing must be held within sixty
days.

-5-

placed in a permanent home, or returned to their family as quickly as possible, typically within

one year.13   Montana Kralicek has been out of his home for nearly a year, and the Defendants

intend to permanently terminate Plaintiff’s parental rights.

Filing a dependency or neglect petition (“petition”) begins the first phase of a

dependency or neglect case: the adjudicatory phase.14  When a petition is filed by the county

department of social services, the parent(s) or respondent parties are served with a summons to

appear at an advisement hearing.15  At that hearing, the respondent parent(s) or guardian(s) must

be advised they have the right to counsel, and they can seek court appointed counsel if financial

circumstances warrant it.16  A guardian ad litem is appointed to represent the best interest of the

child at this time if one has not already been appointed.17  A guardian ad litem can also be

appointed to a parent who has a developmental disability.18  At that hearing, the parent(s) or

guardian(s) are advised that they are also entitled to a jury trial for the adjudication on the

petition.  An adjudicatory hearing then must be scheduled within ninety days.19  The adjudication
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20  People in Interest of K.G., 876 P.2d 1 (Colo. App. 1993), reversed on other grounds
890 P.2d 647.  See also People in Interest of S., 515 P.2d 130, 132 (Colo. Ct. App., 1973) (“The
purpose of the adjudicatory hearing is to determine whether the facts show, by a preponderance
of the evidence, that the child is in fact neglected and dependent . . . .  While the acts or
omissions of the parents singly and together are relevant in determining the status of the child,
the primary focus of the adjudicatory hearing is to determine the condition and circumstances of
the child at the time of the hearing.”)

21  People in Interest of E.A., 638 P.2d 278, 282 (Colo., 1981) “The adjudication of a
child as dependent or neglected, with the dispositional hearing continued to a future date, does
not become a final judgment until a decree of disposition is entered.”

22  § 19-3-403(2).  If the removal is based upon a court order, the time frame is seventy-
two hours.  § 19-3-403(3.5).

23  § 19-3-507.

24  § 19-3-507(1)(a).  See People v. Bolton, 146 P. 489 (1915) (“In this jurisdiction it has
long been held that every child is under the control of the state, and even the paternal right to its
custody and control must yield to the interests and welfare of the child, and that the paramount
and controlling question by which courts must be guided in proceedings affecting the custody of

-6-

is to determine whether the child is dependent or neglected, not whether the parent(s) or

guardian(s) caused the dependency or neglect.20  The focus is on the child’s status, not the cause

of the status.  An adjudication is not a final order and cannot be appealed.21  Prior to adjudicating

a child as dependent or neglected, the child can be taken into custody by the police or the court,

and if so, a temporary custody hearing must be held within forty-eight hours excluding weekends

and holidays.22 

If the court or jury determines that the petition can be sustained by a preponderance of

the evidence, or a parent admits a petition, the child is adjudicated dependent or neglected, and

the second, dispositional phase begins.23  A dispositional hearing is held to “hear evidence on the

question of the proper disposition best serving the interests of the child and the public.”24   While
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the infant is the interest and welfare of the child.”)

25  § 19-3-508(1).  The hearing must be held within thirty days in an EPP case.

26  § 19-3-507(1)(b).

27  § 19-3-508(1)(e).   

28  § 19-1-103(10).

29  § 19-3-208(2)(a)(III).
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the dispositional hearing is encouraged to be  held the same day as the adjudication, the

requirements of a dispositional hearing typically preclude that, and the dispositional hearing,

therefore, is often held at a later date, within forty-five days of the adjudication.25

Prior to the dispositional hearing, the county department must file a statement that details

the services that were offered to the family to prevent out-of-home placement, as well as services

that could have prevented the out-of-home, if this child(ren) are placed outside the home at the

dispositional hearing.26  When the disposition is not immediate termination of parental rights, the

court must order an appropriate treatment plan.27  An appropriate treatment plan “is reasonably

calculated to render the particular respondent fit to provide adequate parenting to the child

within a reasonable time and that relates to the child's needs.”28  It is the failure to provide a

reasonable accommodation for Ms. Kralicek’s disability in the provision of these services that is

at issue in the case at bar.

A treatment plan is required to serve the best interest of the child and “[a]void the

unnecessary placement of children into foster care”29 or to “[f]acilitate, if appropriate, the speedy

reunification of parents with any of their children who have been placed in out-of-home
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30  § 19-3-208(2)(a)(IV).

31  § 19-3-208(2)(b).

32  § 19-3-208(2)(d).

33  12 Colo. Code Reg. 2509-4 § 7.303.1.  These rules are promulgated pursuant to § 19-
3-208(2)(e).  Hereinafter, all citations to the Colorado Code of Regulations will be to the section
number only.

34  § 7.303.1(A).

35  § 7.303.14(A).
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placement.”30  Services that can be provided to the respondent parent(s) include: screening,

assessments, and individual case plans, home-based family and crisis counseling, information

and referral services to available public and private assistance resources, and visitation services

for parents with children in out-of-home placement.31  Other services that can be included,

depending on funding availability, include: transportation assistance, child care, in-home

supportive homemaker services, diagnostic, mental health, and health care services, drug and

alcohol treatment services, financial services, family preservation services, and after-care

services to prevent return to placement.32  

The Colorado Department of Human Services (“CDHS”) has identified “core services”

that county departments can make available to parents.33   These services include: home based

intervention,34 which can include “teaching families to work with community agencies such as

health care, mental health treatment services, substance abuse treatment services, job training,

information and referral, advocacy groups, housing assistance agencies, and schools,”35 as well

as “concentrated assistance in the development and enhancement of parenting skills, stress
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36  § 7.303.14(B).

37  § 7.303.1.

38  § 19-3-209.

39  People in Interest of B. v. B., 188 Colo. 370, 376 (Colo., 1975).

40  § 19-3-604(1)(b)(I).  This remedy is also available in the event of abandonment, § 19-
3-604(1)(a), or habitual abuse that resulted in another child being determined dependent or
neglected or the death of that child.  § 19-3-102(2).

41  Fischer Decl. ¶ 10, Exh. C.
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reduction, problem solving, communication skills, budget and household management and

recreational activities.”36  These services can also include intensive family therapy, life skills

training, and emergency financial assistance.37   The treatment plan must be individualized and

developed with the input of the parents.38  

Parental rights can be terminated at the dispositional hearing if “the trial court [ ] find[s]

that the condition which results in the determination that the child is dependent and neglected

will in all probability continue into the future and the court [ ] further find[s] that under no

reasonable circumstances can the welfare of the child be served by a continuation of the

parent-child relationship.”39  One of the circumstances when this is allowed is when “[e]motional

illness, mental illness, or mental deficiency of the parent of such duration or nature as to render

the parent unlikely within a reasonable time to care for the ongoing physical, mental, and

emotional needs and conditions of the child.”40  This did not happen in the Kralicek case.  The

county did believe reunification was possible.41
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42  People in Interest of C.L.S., 934 P.2d 851, 853-54 (Colo. App. 1996) (cert. denied
1997 Colo. Lexis 230 (Colo. 1997) (“The statutory scheme is thus clear in treating an initial
dispositional order adopting a treatment plan as a ‘decree of disposition’” for the purpose of
appeal.)

43  E.O. v. People, El Paso County Dep't of Social Servs., 854 P.2d 797, 799 (Colo.,
1993).  See also People in Interest of P.L.B., 743 P.2d 980, 982 (Colo. Ct. App., 1987) (also
holding an amendment to a treatment plan, even if it constitutes a change in placement, is not a
final dispositive order).  

44  § 19-3-701(1).  This review is an administrative review, unless there is an objection, in
which case it will be held before the court.  

45  § 19-3-702(1). 

46  Id.

47  Id.

-10-

The treatment plan ordered at the end of a dispositional hearing is a final order for the

purposes of appeal.42  This is the first opportunity a parent has for appeal in a dependency and

neglect case.  Treatment plan amendments, which can occur at any hearing after the dispositional

hearing, are not appealable.43  

When a child has been placed out of the home for ninety days, a review of placement

must be held.44  Additionally, a permanency hearing is held no later than when a child has been

out of the home for twelve months, and preferably held as soon as possible after the

disposition.45 In an EPP case, the permanency plan hearing is required to be held within three

months of the dispositional hearing, but was not in the Kralicek case.46  The first permanency

plan hearing in the Kralicek case is scheduled for November 18, 2005.  The permanency hearing

is “for the purpose of making a determination regarding the future status of the child.47  The
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48  § 19-3-702(3).

49  § 19-3-702(4).  The plan is also required to address procedural safeguards for the
parents, as well as transition planning for children over the age of sixteen.  

50  § 19-3-702(5).

51  § 19-3-601 et seq.  In Colorado termination of parental rights is referred to the
“termination of the parent-child legal relationship.”  I will refer to the process of termination of
parental rights for purposes of brevity.

52  § 19-3-604(1)(c)(I).  There are other criteria for termination of parental rights that are
not relevant to the situations discussed in this motion.

53   Fischer Decl. ¶ 4 , attached hereto as Tab 1.
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court must make a determination whether or not a child can be returned home within six

months.48  If the child cannot be returned in that time, the court shall issue findings about the

permanent placement goals for the child.49  If reunification is not deemed likely, the court can

order the county to show cause as to why a motion to terminate parental rights has not been

filed.50  If the child is not likely to return home in a reasonable time, the county typically files for

termination of parental rights.51  In addition to the criteria for termination discussed supra,

parental rights can be terminated if “[t]he parent exhibits the same problems addressed in the

treatment plan without adequate improvement” and the parent is deemed unfit and unlikely to

improve in a reasonable period of time.52   Termination of parental rights is irrevocable and

permanent.  

FACTUAL BACKGROUND

Plaintiff Valarie Kralicek is a single mother to four-year-old Montana.53  Ms. Kralicek

has a developmental disability, and, as a result, she has requested reasonable modifications from
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54  Fischer Decl. ¶¶ 13, 14, Exh. E; Lucas Decl. ¶ 4, attached as Tab 4; Forsman Decl. ¶
12, attached as Tab 5.

55  Forsman Decl. ¶ 18.

56  Fischer Decl. ¶ 6, Exh. A.  

57 Id.

58  Id.

59  Attached as Tab 2.  

60  Fischer Decl. ¶ 4.

61  Attached as Tab 3.
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the Defendants for her disability.54  Despite her disability, with appropriate and reasonable

accommodations, Ms. Kralicek can complete her treatment plan.55  

On November 17, 2004, Shannon Sheridan, a caseworker for Rio Blanco County

Department of Social Services removed Montana from his home near Rangely, Colorado, due to

concerns that he was malnourished and in danger of failure to thrive.56 At that time, Montana

Kralicek was living with his mother, Plaintiff, his grandparents Allfay and Alfred Kralicek, as

well as an uncle near Rangely, Colorado.57  The Kraliceks had recently moved to Colorado from

Utah.58

On or about December 10, 2004, Defendants filed a Petition alleging Montana Kralicek

was dependent or neglected in Colorado, and named Ms. Kralicek as a respondent.59  Ms.

Kralicek had a guardian ad litem, attorney Mark J. Fischer, appointed to represent her best

interests due to her developmental disability.60  Defendants filed an Amended Petition alleging

Montana Kralicek was dependent or neglected on or about February 18, 2005.61  
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62  Fischer Decl. ¶ 7, Exh. B

63  Forsman Decl. ¶ 7.  Fischer Decl. ¶ 8 and 9. 

64 Fischer Decl. ¶ 11, Exh. D.

65  Fischer Decl. ¶ 18, Exh. H.

66  Fischer Decl. ¶ 10, Exh. C.
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On or about March 11, 2005, Ms. Kralicek stipulated to the Amended Petition, on the

condition Defendants agreed Ms. Kralicek is developmentally disabled and that the treatment

plan would be developed so that Ms. Kralicek would be capable of successfully completing it.62

Ms. Kralicek relocated to Utah to allow her to access services appropriate to her

disability.63  Ms. Kralicek’s son was placed in foster care in Utah so that Ms. Kralicek would

have better access to him for visitation.64  Ms. Kralicek continues to receive services from Rio

Blanco County.65

The treatment plan was adopted on April 22, 2005, and required Ms. Kralicek to

complete a number of objectives, including: re-establish and maintain a safe and nurturing

relationship with her son; demonstrate the ability to provide sufficient financial and household

management resources to support herself and her son;  communicate regularly with preschool

and medical personnel concerning her son’s educational, developmental and health needs; 

demonstrate appropriate social and parenting skills; and  obtain and maintain a safe, nurturing

and stable environment for her son and herself.66
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67  Fischer Decl. ¶ 10.

68  Fischer Decl. ¶ 10, Exh. C.

69  Id.

70  Fischer Decl. ¶ 12. 

71  Fischer Decl. ¶ 7, Exh. B.

72  Id.

73  Fischer Decl. ¶ 8.
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The goal of the treatment plan is reunification of Ms. Kralicek and her son.67 The

treatment plan did not identify service providers to assist Ms. Kralicek in meeting her treatment

plan objectives.68   Ms. Kralicek was to begin services to meet these objectives on April 22,

2005,69 however Defendants never identified any service providers to assist Ms. Kralicek in

meeting the objectives.70

Before and after her treatment plan was adopted, Ms. Kralicek, with her guardian ad

litem, sought services from Horizons Specialized Services, Inc. in Craig, Colorado.71  Horizons

Specialized Services, Inc. is the community center board that provides supported living services

to individuals with developmental disabilities in northwestern Colorado.72  Ms. Kralicek was

unable to receive services in Colorado because the waiting list was estimated to be years long,

and because she had relocated to Utah.73
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74  Fischer Decl. ¶ 13, Ex. E.

75  Forsman Decl. ¶ 6.

76  Forsman Decl. ¶ 9.  

77  Forsman Decl. ¶¶ 9, 14, 15.

78  Forsman Decl. ¶¶ 9-17.
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In June 2005, Ms. Kralicek, through her guardian ad litem, identified a Utah service

provider, appropriate to Ms. Kralicek’s disability, who could help her meet her treatment plan

objectives, but Rio Blanco County refused to pay for those services.74

In July 2005, Ms. Kralicek first began to receive services through the Utah Department of

Human Services, Division of Services for People with Disabilities, and NorthEast Services, Inc.,

after reaching the top of a waiting list for services.75  Ms. Kralicek was unable to immediately

begin working on all of her treatment plan goals, however, because the nature of her

developmental disability necessitated a several months long period of evaluation to assess her

employment, household management, financial management, self-care, communication,

educational, and parenting skills in order to develop a long-term service plan.76  Ms. Kralicek’s

service plan includes the supports necessary to establish and maintain a permanent home,

manage finances, participate in work activities, and assistance with parenting tasks.77  By

September, 2005, Ms. Kralicek had made remarkable progress toward meeting her treatment

plan goals, particularly with regard to her self-care, household management, and parenting skills,

but due to the length of time to complete evaluations, a long term service plan could not be

established until November 2005.78  
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79  Forsman Decl. ¶ 12.

80  Id.

81  Id.

82  Id.

83  Fischer Decl. ¶ 14.

84  Id.
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Thoroughout this time, Ms. Kralicek was able to visit with Montana for one-half hour

every week, except when visits were cancelled by the foster parents.  On or about August 22,

2005, Shannon Sheridan contacted Kathleen Forsman to ask Ms. Forsman how much time Ms.

Kralicek would need to build upon her parenting skills.79 Ms. Forsman explained that due to Ms.

Kralicek’s disability, it was essential that Ms. Kralicek have longer visits in a natural home-like

setting so that Ms. Kralicek could have hands-on, concrete parenting education and evaluation.80 

Ms. Forsman told Ms. Sheridan that Ms. Kralicek needed to have five-hour visits, at least twice

weekly for half a year.81  Rio Blanco County did not provide the modifications necessary, and

rather than allowing Ms. Kralicek to have five hour-long visits twice a week, they simply

increased the visit time to two hours twice a week, without explanation.82

On October 13, 2005, Ms. Kralicek, through her guardian ad litem again asked the

Defendants to provide reasonable modifications under the ADA, this time for an extension to

allow her to complete her treatment plan.83  Mr. Fischer never received a response to that

request.84

Case 1:05-cv-02294-PSF     Document 3     Filed 11/15/2005     Page 16 of 34




85  Lucas Decl. ¶ 4, Ex. A.

86  Lucas Decl. ¶ 4.

87  Fischer Decl. ¶ 15.  

88  Id.
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On November 1, 2005, Ms. Kralicek through the undersigned attorney, again asked

Defendants to provide an extension of time as a reasonable modifications under the ADA, and

also asked the Defendants to tell her any reasons why they might believe a modification would

not be reasonable.85   Ms. Kralicek has not received any response to this most recent request

either.86 

A permanency plan hearing is scheduled in the underlying court case at 8:30 a.m. on

November 18, 2005.87  Defendants have not granted Ms. Kralicek’s request for reasonable

modifications, and will not continue the treatment plan, but rather intends to change the goal

from reunification to termination, and intend to file a motion to terminate parental rights

immediately.88  

ARGUMENT

I. APPLICABLE STANDARD FOR GRANTING A TEMPORARY RESTRAINING
ORDER OR PRELIMINARY INJUNCTION.

To grant a temporary restraining order or preliminary injunction, the Court must find

that: (1) the movant will suffer irreparable injury unless the injunction issues; (2) the threatened

injury to the movant outweighs whatever damage the proposed injunction may cause the
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89  Kikumura v. Hurley, 242 F.3d 950, 955 (10th Cir. 2001); Walmer v. U.S. Dept. of
Defense, 52 F.3d 851, 854 (10th Cir. 1995); see also Country Kids 'N City Slicks v. Sheen, 77
F.3d 1280, 1283 (10th Cir. 1996); Autoskill, Inc. v. Nat'l Educ. Support Sys., 994 F.2d 1476,
1487 (10th Cir. 1993), cert. denied, 510 U.S. 916 (1993).

90  O Centro Espirita Beneficiente Uniao Do Vegetal v. Ashcroft, 389 F.3d 973, 975-76
(10th Cir. 2004), stay and application denied, 125 S.Ct. 686 (2004).

91  52 F.3d at 854

92  994 F.2d at 1487
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opposing party; (3) the injunction would not be adverse to the public interest; and (4) there is a

substantial likelihood that the movant will succeed on the merits. 89

II. PLAINTIFF KRALICEK IS ENTITLED TO A TEMPORARY RESTRAINING
ORDER AND PRELIMINARY INJUNCTION

A. Ms. Kralicek is substantially likely to succeed on the merits.

Recently, in O Centro Espirita Beneficiente Uniao Do Vegetal v. Ashcroft, the Tenth

Circuit held that in cases of mandatory preliminary injunctions, the movant must make a strong

showing both with regard to the likelihood of success on the merits and with regard to the

balance of harms,90 and may not rely on the “modified likelihood-of-success-on-the-merits”

standard the Court applied in Walmer,91 and  Autoskill.92   Even under this heightened standard,

Ms. Kralicek can easily satisfy all four requirements.

To prevail on her Title II claim, Kralicek must show “(1) that [she] is a qualified

individual with a disability; (2) that [she] was either excluded from participation in or denied the

benefits of some public entity's services, programs, or activities, or was otherwise discriminated

against by the public entity; and (3) that such exclusion, denial of benefits, or discrimination was
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by reason of the plaintiff's disability.”93  Ms. Kralicek makes a very strong showing on all three

of these elements. 

1. Ms. Kralicek is a qualified individual with a disability.

Ms. Kralicek has a developmental disability.94   Ms. Kralicek has mild mental retardation. 

She is substantially impaired in the major life activities of reading, learning, communicating, and

social functioning.95  She is slow and requires additional time to learn new tasks, and has a

communication disorder.96   She easily meets the definition of disability under the ADA and

Section 504.

To show that she is disabled under the ADA and Section 504, Ms. Kralicek must show

that (1)  she has a physical or mental impairment; (2) the life activity impaired is a major life

activity; and (3) the specified impairment "substantially limits" the major life activity.97  The

phrase "physical or mental impairment" includes, but is not limited to, such conditions as mental

retardation, and speech impairments.98   Ms. Kralicek’s mental retardation satisfies this standard.  

Defendants have based their actions in the dependency and neglect case upon Ms. Kralicek’s
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100  29 C.F.R. §  1630.2(j)(1)(ii). 

101  28 C.F.R. pt. 36, app. B, and 29 C.F.R. 1630.2(j)(1)(ii).

-20-

disability and cannot seriously dispute that Ms. Kralicek has a mental disability, protected under

the ADA and Section 504. 

Nor can it be disputed that Ms. Kralicek’ impairment impacts major life activities,

including social functioning, communicating, reading and learning.  Numerous courts have held

that these are major life activities.99 

Finally, Ms. Kralicek’s impairment substantially limits those major life activities.  Under

the ADA, "substantially limits" means "significantly restricts as to the condition, manner or

duration under which an individual can perform a particular major life activity as compared to

the condition, manner, or duration under which the average person in the general population can

perform that same major life activity."100  The Department of Justice, charged with promulgating

regulations under subchapter III of the ADA, defines "substantially limits" as follows: when an

individual's important life activities are restricted as to the condition, manner, or duration under

which they can be performed in comparison to most people.101  Therefore, in order to determine
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whether Ms. Kralicek is disabled for purposes of the ADA, her abilities must be compared with

the abilities of the average person in the general population.  Ms. Kralicek has submitted

sufficient documentation to the Defendants and this Court that she has a mental impairment that

substantially limits recognized major life activities and is an “individual with a disability” under

the ADA and Section 504.102

Ms. Kralicek is a qualified to receive services from Defendants.  An individual is

qualified to receive services if she “meets the essential eligibility requirements for the receipt of

services or the participation in programs or activities provided by a public entity.”103  Ms.

Kralicek is a parent whose child was removed from her custody.104  A treatment plan was drafted

by the Defendants with the goal of reunification of Ms. Kralicek and her son.105  Ms. Kralicek is

qualified to receive services from Defendants because Defendants’ own professionals deemed

Ms. Kralicek qualified to receive services.106  The services identified supra are designed

precisely to assist and will assist Ms. Kralicek with obtaining the skills necessary for effective

parenting. 

Ms. Kralicek will thus satisfy the first element of her ADA and Section 504 claims. 
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2. Ms. Kralicek was either excluded from participation in or denied the
benefits of some public entity's services, programs, or activities.

Title II of the ADA states, “no qualified individual with a disability shall, by reason of

such disability, be excluded from participation in or be denied the benefits of the services,

programs, or activities of a public entity, or be subjected to discrimination by any such entity.”107 

Discrimination under the ADA and Rehabilitation Act may take the form of  a failure to make

reasonable modifications.108  The regulations implementing the ADA state:  “[a] public entity

shall make reasonable modifications in policies, practices, or procedures when the modifications

are necessary to avoid discrimination on the basis of disability, unless the public entity can

demonstrate that making the modifications would fundamentally alter the nature of the service,

program, or activity.”109  Ms. Kralicek has asked Defendants for three modifications that are

germane to this temporary restraining order/preliminary injunction: (1) an extension of her

treatment plan for an additional period of time, six months, to allow her an opportunity to

complete her treatment plan; (2) that Defendants continue the goal of reunification of Ms.

Kralicek and Montana, and refrain from filing a motion to terminate parental rights until after

she has had a reasonable amount of time, the additional six months, to comply with her treatment

plan; and (3) she be allowed to have five hour visits with her son in a natural setting rather than

half hour visits in an office.   These modifications to Defendants services and practices are
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necessary to avoid discrimination on the basis of disability and these modifications will not

fundamentally alter the nature of the program, activity or service.  

a. These modifications are necessary to avoid discrimination on
the basis of disability

While Ms. Kralicek has made remarkable progress in self-care, when Ms. Kralicek began

receiving services from the Utah Department of Human Services Division of Services for People

with Disabilities, she needed a full-evaluation to assess her then present level of functioning so

that a service plan could be devised to meet her individual needs, as well as her needs as a

parent.110  Ms. Kralicek can learn new skills, but needs repetition and consistency to do so.111 

Further complicating Ms. Kralicek’s ability to complete her treatment plan in the required six

months was that she received no services for the first three months of the six month period.112 

As a result, Ms. Kralicek is being asked to complete in three months, what was originally

devised to be completed in six months, when the three remaining months were primarily devoted

to evaluations necessary because of her disability.  That Ms. Kralicek made the progress she did

is remarkable, but due to her disability, her limitations on learning, and her need for repetition,

Ms. Kralicek needs additional time to complete her treatment plan.  

Ms. Kralicek asks the county to continue the goal of reunification for an additional six

months, and refrain from filing a motion to terminate Ms. Kralicek’s parental rights during that
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time.  An extension of time would be rendered meaningless if the Defendants stop working with

Ms. Kralicek on completing her treatment plan, and instead fight her efforts to comply in an

attempt to build their case for termination.  

Finally, Ms. Kralicek asks for the Defendants to allow her to have five hour visits with

her son, rather than two hour visits so that she can work with a parent educator to expand her

parenting skills.  

A modification is necessary if it “will affirmatively enhance a disabled plaintiff's quality

of life by ameliorating the effects of the disability.”113  It is unquestionable that reuniting with

her son will enhance Ms. Kralicek’s quality of life.114  Ms. Kralicek is facing the permanent

destruction of her family.  The U.S. Supreme Court said when discussing parents whose children

are in foster care:  “[e]ven when blood relationships are strained, parents retain a vital interest in

preventing the irretrievable destruction of their family life.”115  The Supreme Court has not

simply characterized this interest, in the care and control of one’s children, as a vital interest, but

rather as a fundamental interest.116  Not only does Ms. Kralicek have a fundamental liberty
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interest in avoiding the destruction of her family, but Ms. Kralicek loves her son, and wants him

to return to her home.117  

b. These modifications will not fundamentally alter the nature of
the program, activity or service.

Allowing Ms. Kralicek an additional six months to comply with her treatment plan,

continuing to work toward the goal of reunification, and allowing Ms. Kralicek to have five hour

visits instead of two hour visits with her son will not fundamentally alter the nature of

Defendant’s program, activity or service.   Among the purposes of the Colorado Children’s Code

is “[t]o preserve and strengthen family ties whenever possible, including improvement of home

environment.”118  Allowing Ms. Kralicek these modifications would meet this purpose.  

3. Defendants’ exclusion, denial of benefits, or discrimination was by reason of
Ms. Kralicek’s disability

As noted supra, the failure to provide reasonable modifications to policies, practices and

procedures is discrimination under the ADA.119  In addition, several courts have determined that

delaying too long in providing an accommodation, such as Ms. Kralicek’s request to have five

hour visits with her son, constitutes a violation of the ADA.120  In a report provided to Ms.
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Kralicek’s attorneys on Friday, Defendants claim that based upon Ms. Kralicek’s disability “this

is a mother who does not have the capacity to parent.”121  They further say, “Valarie Kralicek

does not possess sufficient cognitive and psychological abilities now, nor is it likely that she

could acquire these abilities in the future, to parent Montana.”122  This is direct evidence

Defendants’ actions are based upon Ms. Kralicek’s disability.

B. Ms. Kralicek will suffer irreparable injury unless a temporary restraining
order and preliminary injunction are issued.

The ADA specifically contemplates that injunctive relief is appropriate to remedy acts of

discrimination against persons with disabilities. The ADA incorporates the provisions of Title

VII of the Civil Rights Act of 1964,123 which states that whenever a person has engaged, or is

about to engage, in a prohibited act, a temporary or permanent injunction is an appropriate

remedy for the aggrieved party.124  Where statutory rights are involved and an injunction is

authorized by statute, courts ordinarily presume irreparable injury from the very fact that the

statute has been violated.
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This is especially true where a defendant has violated a civil rights statute, such as the

ADA.125  Even if this Court finds the violations of Title II and Section 504 -- with their

concomitant authorizations for injunctive relief -- are insufficient to confer irreparable injury in

this case, in addition to the violation of her civil rights, Ms. Kralicek will suffer irreparable harm

when her family is irretrievably torn apart.126  The U.S. Supreme Court has said the interest a

parent has in the child she has raised, comes to the court “with a momentum for respect lacking

when appeal is made to liberties which derive merely from shifting economic arrangements.”127 

A plaintiff suffers irreparable injury when the court would be unable to grant an effective
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monetary remedy after a full trial because such damages would be inadequate or difficult to

ascertain.128 

In a recent Tenth Circuit decision, the Court explained, “the injury must be both certain

and great, and that it must not be merely serious or substantial.”129  Here, unless Ms. Kralicek is

provided with time to comply with her treatment plan, and longer visitation time, her parental

rights will be terminated.  That injury is certain.  The Defendants are poised to terminate her

rights at this time, and have suggested they will file a motion to terminate her parental rights

immediately, in response to her lawsuit and motion for a temporary restraining order.130  

The consequences that flow from that injury are great: She will not only lose custody of

her son, but her relationship with her son will be irretrievably ended.131  Without this injunction,

Ms. Kralicek faces a certain battle for her parental rights, and without having had an opportunity

to comply with her treatment plan, it is inevitable she will lose parental rights to her son,

Montana.   Colorado allows for the termination of parental rights when “an appropriate treatment

plan approved by the court has not been reasonably complied with by the parent or parents or has

not been successful.”132  The Colorado Court of Appeals has ruled, the failure to comply with the
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ADA “cannot be raised as a defense to a termination of parental rights proceeding.”133  The

Appeals Court relied upon Stone v. Daviess County Div. of Children and Family Services, an

Indiana case that reviewed the applicability of the ADA to Indiana’s termination statute.134  The

Stone case suggests the proper remedy for an ADA violation is not a defense to termination of

parental rights, but rather a separate action.135  In the case at bar, Ms. Kralicek is not raising the

ADA or Rehabilitation Act as a defense to a potential termination, but rather requesting a

reasonable modification of Defendants’ policies, which Defendants have denied.

C. The threatened injury to Ms. Kralicek outweighs whatever damage the
proposed injunction may cause the Defendants.

 As the U.S. Supreme Court has said, “Because parents subject to termination

proceedings are often poor, uneducated, or members of minority groups. . .such proceedings are

often vulnerable to judgments based on cultural or class bias.”136  The injunction Ms. Kralicek

requests will simply require the Defendants to give her an opportunity to comply with her

treatment plan free from discrimination, and free from judgments based upon disability bias. 
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The Defendants themselves suffer no harm if this injunction is granted, they simply maintain the

status quo, and allow longer visitation.  

Ms. Kralicek by no means intends to minimize any effect that continuation of this

proceeding may have on her son.  Defendants claim that Ms. Kralicek is incapable of parenting

her son.  Ms. Kralicek disputes this contention, but that dispute is for another court and another

time.   Ms. Kralicek is mindful that there is a possibility that even if she is allowed additional

time to complete her treatment plan, and is given more visitation that she may not complete her

treatment plan to the satisfaction of the Defendants, and in six months, Defendants may still see

termination as a necessary outcome.  However, the ADA and Rehabilitation Act mandates that

Ms. Kralicek be provided with reasonable accommodations for her disability to ensure her a

level playing field in completing her treatment plan. The U.S. Supreme court noted, “[f]or the

child, the likely consequence of an erroneous failure to terminate is preservation of an uneasy

status quo.  For the natural parents, however, the consequence of an erroneous termination is the

unnecessary destruction of their natural family.”137  

Not only does Ms. Kralicek have an interest in preventing the unnecessary destruction of

her family life, but her son holds the same interest.  Montana Kralicek has an interest in

remaining in his family of origin, free from discrimination.  In drafting the ADA, Congress

expressly recognized the effect discrimination has upon the family members of disabled

individuals.  Indeed, the enforcement provision of Title II provides a private right of action for
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“any person alleging discrimination on the basis of disability in violation of section 12132 of this

title.”138  “Person “includes not only individuals with disabilities, but also “individuals who are

not disabled but are discriminated against because of their known association with an person

with a disability.”139  The Title II regulations state: “A public entity shall not exclude or

otherwise deny equal services, programs, or activities to an individual or entity because of the

known disability of an individual with whom the individual or entity is known to have a

relationship or association.”140  This broad language “evinces a congressional intention to define

standing to bring a private action under 504 [and Title II] as broadly as is permitted by Article III

of the Constitution.”141  Children of parents with disabilities who are unable to remain in their

home due to misperceptions about their parents’ abilities or disabilities experience direct

discrimination as well.  This injunction would preserve not only Ms. Kralicek’s right to be free

from disability discrimination, but her son’s as well.   

D. The injunction would not be adverse to the public interest.
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The public has an obvious public interest preventing erroneous terminations of parental

rights.142 The public has an interest in “assur[ing] equality of opportunity, full participation,

independent living, and economic self-sufficiency for . . .  Individuals with disabilities”143

RELIEF SOUGHT

For the reasons set forth above, Plaintiff request that the Court enter a temporary

restraining order and preliminary injunction, directing Defendants Board of County

Commissioners Rio Blanco County and Bonnie Ruckman, as follows:

1) to extend Ms. Kralicek’s treatment plan for an additional period of time, six

months, to allow her time to complete her treatment plan, and advocate this position as

necessary;

2) to refrain from filing a motion to terminate parental rights until after she has had

an additional six months to comply with her treatment plan; 

3) to allow Ms. Kralicek to have five hour visits with her son rather than two hour

visits, with increases in visitation as circumstances warrant.

4) Such other relief as the Court deems proper, including but not limited to,

reasonable attorneys’ fees and costs authorized under the ADA and Rehabilitation Act.

Respectfully submitted,

COLORADO CROSS-DISABILITY COALITION
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 s/Carrie Ann Lucas                                     
Carrie Ann Lucas
Equal Justice Works Fellow
Kevin W. Williams
Legal Program Director
655 Broadway, Suite 775
Denver, CO 80203
(303) 839-1775 (voice)
(303) 839-1782 (fax)
Clucas@ccdconline.org

Amy F. Robertson
Timothy P. Fox
Fox & Robertson. PC
910 - 16th Street, Suite 610
Denver, CO 80202
(303) 595-9700 (voice)
(303) 595-9705 (fax)
Arob@foxrob.com

Dated:  November 14, 2005 Attorneys for Plaintiff
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Certificate of Service

I hereby certify that on November 14, 2005, a copy of the foregoing document was
served by email to borchlaw@nctelecom.net and 

I hereby certify that on November 15, 2005, a copy of the foregoing document was
served overnight mail to:

Kent A. Borchard, Esq.
335 6th Street, Suite 3
P.O Box 896
Meeker, CO 80112 

 s/Carrie Ann Lucas                                     
Carrie Ann Lucas
Colorado Cross-Disability Coalition
655 Broadway, Suite 775
Denver, CO 80203
(303) 839-1775 (voice)
(303) 839-1782 (fax)
clucas@ccdconline.org
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