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December 28, 2021 
 
Spencer Kontnik 
201 Steele Street, Suite 210 
Denver, Colorado 80206 
 
                      
RE:   Complaint No. P2200013397x 
 Spencer Kontnik v. Denver County Court 
 
Enclosed is the Respondent’s Position Statement that was received in response to the 
complaint you filed.  The Position Statement is provided for your review and reply. 
 
Although not required, a written rebuttal is recommended. Please note that a rebuttal 
is your opportunity to respond to the Respondent's version of the events regarding your 
complaint.  
 
You may submit information/evidence that you believe supports your allegations, such 
as witness statements, documents, or other evidence.  
 
If you wish to submit a rebuttal, it must be received by this office no later than 
Thursday, January 27, 2022. If you need additional time to submit your rebuttal, 
please contact me to request an extension. For your convenience, you may mail, fax, 
or email your rebuttal. My direct contact information is listed below. 
 
After your rebuttal is received, additional information may be requested from the 
parties and witnesses, or there may be sufficient information upon which to base a 
report to the Director.  As previously noted when you filed this matter, the burden of 
proof to establish probable cause is on you.  
 
Please notify the Division of any change to your contact information.   
 
In the event you no longer wish to pursue this matter, you may withdraw your complaint 
at any time. 
 
Please contact me with any questions. 
 
 
Sincerely, 
 
Jesse Astrinos 
Investigator 
Colorado Civil Rights Division 
P: 720.450.0970 | F: 303.894.7830 
1560 Broadway, Suite 825 Denver, CO 80202 
jesse.astrinos@state.co.us 
 

COLORADO 
Department of 
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Re: Spencer Kontnik v. Denver County Court - P2200013397x 

Denver County Court (DCC) Response to Request For Information (RFI) from the Colorado Civil Rights 
Division 

This Response was prepared by Theresa Spohn, Presiding Judge of DCC and other administrative staff of 

DCC. Judge Spohn may be contacted through her counsel, Paige Arrants, Assistant City Attorney for the 

City and County of Denver, paige.arrants@denvergov.org; phone (720) 913-3282. 

Question 1-Written Position Statement: 

a.)

Denver County Court (DCC) agent Judge Judith Smith, while acting in the capacity of her judicial duties, 

approved a stipulation to excuse a potential juror, Spencer Kontnik (the complainant). The proposed 

stipulation was tendered on July 15, 2021, by the defense attorney and deputy district attorney in case# 

20M02897. Neither the defense attorney nor the deputy district attorney are DCC employees. This 

matter was set for jury trial in Judge Smith's division, and she was the judge presiding over the jury trial. 

The excused person in the jury panel is the complainant in this matter. A CART interpreter was provided 

and present for the complainant on July 15, 2021. The CART interpreter is not an employee of DCC. The 

stipulation was tendered and approved in open court, but the potential jurors were not present in open 

court. The potential jurors, including the complainant, were outside the courtroom in the hallway of the 

courtroom. The CART interpreter left the courtroom and advised the complainant that he had been 
excused. 

DCC is a court of state and municipal jurisdiction, and is the largest court in Colorado. It handles a wide 

array of legal matters, including state criminal cases, preliminary felony hearings, state civil cases, state 

protection orders, city municipal cases, and traffic matters. Currently, its courtrooms span three 

courthouses in Denver: the City and County Building, the Lindsay Flannigan Courthouse, and the Van 
Cise-Simonet building. 

c.)

Judge Judith Smith made the decision to honor the stipulation of the defense attorney and the deputy 

district attorney to strike the potential juror (the complainant) from the panel. Judge Smith was 

appointed to serve as a judge on the Denver County Court by Denver Mayor Michael Hancock. Judge 

Smith is a white female who has not disclosed any disabilities. Judge Smith may be contacted through 
her counsel, Paige Arrants, Assistant City Attorney for the City and County of Denver, 

paige.arrants@denvergov.org; phone (720) 913-3282. 

d.)

No other DCC agents or employees were involved. 

Other documents are being provided herewith in order to supplement this response, including: a copy of 

the court transcript wherein the stipulation was approved, a copy of the TEAMS audio, a written 



statement from the CART interpreter, an October 7, 2021 email I sent to the District Attorney and Public 

Defender, as well as documents about DCC's ADA training and process to schedule a CART interpreter. 

Question 2- written statements: 

On October 7, 2021, I emailed and requested a written statement from the District Attorney's and Public 

Defender's Office (see email dated October 7, 2021 provided herewith). I also asked Judge Smith and the 
CART interpreter for a statement. 

To date, I have only received written statements from Judge Smith and the CART interpreter. 

The written statements of Judge Smith and the CART Interpreter are provided herewith (see email dated 

October 20, 2021 that Judge Smith sent me and the email dated October 1, 2021 from Patricia 
Messinger, the CART interpreter). 

The CART interpreter, deputy district attorney, and public defender are not employed by DCC. The 

phone number for the CART Interpreter, Patricia Messinger is (720) 288-6211, and her address is 1341 S. 

Crystal Way, Aurora, 80012. I do not have any of the specific requested information regarding the 

deputy district attorney or public defender because the District Attorney's Office and Public Defender's 

Office did not reply to my email. However, the phone number for the Denver District Attorney's Office is 

(720) 913-9000, and the phone number for the Denver State Public Defender's Office is (303) 620-4999. 

*The email addresses and phone number for myself, Judge Smith, and DCC's HR Director were redacted 

from the CART interpreter's written statement, Judge Smith's written statement, and my October 7th

email. Judge Smith, DCC' s HR Director, and I may be contacted through our counsel, Paige Arrants, 

Assistant City Attorney for the City and County of Denver, paige.arrants@denvergov.org; phone (720) 

913-3282; address 201 W. Colfax Dept. 1207 Denver, CO 80202. 

Question 3- any docs or policy relied upon: 

Provided herewith is a legal summary regarding absolute immunity, the scope of the parties' rights to 
strike jurors in criminal cases, and relevant Colorado statutes. 

Question 4- other information relevant an in support of to the merits: 

Same as Question 3., see legal summary. 

Question 5- Is complainant welcome to your place of business? 

Yes, DCC, including the courtrooms, are open to the public. 

Question 6- any other individuals denied services, benefits, or privileges: 

I am not aware of any other individual. 



From: claudette visiblevoices.com <claudette@visiblevoices.com> 
Sent: Wednesday, October 6, 20211:33 PM 
To: Palutke, Dawn - DCC 

Subject: Fwd: Statement 

Hi, Dawn -

Thank you for your patience. Here ya go! 

Thank you, 
Claudette Mondragon 
Visible Vo ices, Inc. 
720-838-3737 
claudette@visiblevoices.com 

Sen t from my iPhone 

Begin forwarded message: 

From: Patricia Messinger <patriciamessinger45@gmail.com> 
Date: October 1, 2021 at 9:42:13 AM MDT 
To: "claudette visiblevoices.com" <claudette@visiblevoices.com> 
Subject: Statement 

On July 15, 2021, I was 
called in to CART for 
Spencer Kontnik, Juror 
No.314,LAS 
Assignment No. 
801345, on his jury 



service summons. His 
number was called for 
a courtroom, and when 

we arrived at the 

courtroom, I explained 
to the clerk who I was 

and that I needed to 
set up for my 

consumer, who was at 

the front of the juror 

line. In the courtroom, 

as the judge was 



deciding where my 
consumer and I would 

sit, I believe it was 

defense counsel 
brought up how CART 
would slow down a 

one-day trial and how 
they would like the 

juror dismissed for that 

reason.The judge left 
the courtroom to 

consult on the matter, 



and then she came 
back in and dismissed 

my juror. Some or all of 

this may have been on 

the record. I left the 
courtroom, informed 

• my juror we were 
dismissed and why, 

and we left the 

courthouse. 

Signed, 



Patricia Messinger 
LAC 65-01 
October 1, 2021 



Barnard, Derek - DCC 

From: 
Sent: 
To: 
Cc: 

Spahn, Theresa - DCC Presiding Judge 
Thursday, October 21 , 2021 9:47 AM 
Paige.Arrants@denvergov.org 
Barnard, Derek - DCC 

Subject: Fwd: Statement for response to complaint 

This is Judge Smith's statement which we can add to the other documents we tendered yesterday. 

Theresa Spahn 

Sent from my iPhone. 
Please excuse any typos or spelling errors. 

Begin forwarded message: 

From: "Smith, Judith - DCC Judge" 
Date : October 20, 2021 at 7:49:58 . 
To: "Spahn, Theresa - DCC Presiding Judge" 
Subject: Statement for response to complaint 

To the Commission, the following is my statement as requested: 

On the morning of the trial, counsel for Defendant and the Deputy District Attorney stipulated that juror 
#1 be removed from the panel of prospective jurors on the grounds stated on the record. The jurors had 
not yet entered the courtroom and they were waiting outside the courtroom ready to be escorted in. 
They had been assigned numbers random ly by the jury commissioner. 

In criminal trials, because the court views stipulations through the lens of the defendant's constitutional 
trial rights, including their right to choose a jury, when a defendant has asked to strike a juror and the 
prosecution agrees, the judge usually honors that stipulation so long as it is not unconstitutional. I was 
under the pressure of time as well: This issue was unexpected, the panel of 21 jurors was standing in the 
hall waiting to be called in, and it is expected that trials like these should conclude in one day to 
accommodate the next day's trial and to reduce the burden on jurors. Consequently, my focus was only 
on whether the parties' stipulation was unconstitutional under Batson v. Kentucky, 476 u. s. 79 (1986) 
and J.E. B. V Alabama ex rel. T. B., 114 S. Ct. 1419 (1994). Those cases held that striking potential jurors 
based on race or gender is unconstitutional. Colorado's Court of Appeals held that striking a person for 
any other reason, even a disability protected by the ADA, is not. Donelson v. Fritz (Colo. Ct. App. 2002). 
Upon reaching the conclusion the stipulation was not unconstitutional, I granted it as the record 
reflects. I then asked the interpreter to inform the juror that his service was no longer needed. The 
interpreter left the courtroom and I did not see or hear what happened outside the courtroom. I 
certainly never intended to embarrass the juror-my intent was utterly the opposite . 

Judith A. Smith I Judge 
Denver County Court I City and County of Denver 
Lindsey-Flanigan Courthouse 
520 W. Colfax, Courtroom 3C 
Denver, CO 80204 



Requesting a Reasonable Accommodation - Non-Employee 

Participant notified 
and accommodation 

provided 

No further action 
required 

Yes 

Yes 

Participant directed 
to complete request 
for accommodation 

on-line form 

ADA Coordinator or 
Jury Commissioner 
receives request for 

accommodation form 

ADA Coordinator or Jury 
Commissioner reviews 

request with 
Administrative Authority 

No 

No 

Participant 
notified and 

accommodation 
not provided 

Participant can 
follow grievance 

procedure 
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- Colorado Judicial Department 

Chief ective 04-07 
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Service Animals 
■ ■ ■ •• ■ ■ ■ •••••• ■ ■ ■ ■• ■• ■ •• ■ ■ ■ ■ ■ ■ ■• ■ ■• ■ •• 

.:.• Sample of Service Animal Tasks 
Guide individuals with impaired vision. • 

Any dog individually trained • Assist before or during seizures. 
Alert people who are deaf or hard of hearing to people or 

11111 

• All breeds and weights 

o o wor or per orm a tas sounds. 

for the benefit of an Provide non-violent protection or rescue work. 
individual with a disability. • Pull a wheelchair. 

• Alert to presence of a11ergens. 
d" • Retrieve items such as medicine or a phone 

• • •• 
■ 

• Provide physical support or assist with balance. 

Miniature horses _ must • Prevent or interrupt impulsive/destructive behavior. 

make reasonable ■ 

modifications to allow them. Inquiries about Service Animals 

Cannot require ID, license, 
certification, cape, and 
leash. 

• Do you have a disability that requires a service 
animal? • 

■ 

■ 
■ • What task or work is the animal trained to do for you? ■ 
■ 

Rule 43 
Colorado Rules of Civil Procedure (C.R.C.P.) 43, sets forth the s tandard for the judge to make a decision as 
to whether telephonic testimony is allowed based on the circumstances of each case. This cannot be ap
proved by the ADA Coordinator. To request telephonic testimony, please do the following: 

(1) Request for absentee testimony. A party may request that testimony be presented at a trial or hearing by 
a person absent from the courtroom by means of telephone or some other suitable and equivalent medium 
of communication. A request for absentee testimony shall be made by written motion or stipulation filed 
as soon as practicable after the need for absentee testimony becomes known. The motion shall include: 

(A) The reason(s)for allowing such testimony. 

(B) A detailed description of all testimony which is proposedto be taken by telephone or other 
medium of communication. 

(C) Copies of all documents or reports which will be used or referred to in such testimony. 



Your local ADA Coordinator is 

Statewide ADA Coordinator for Judicial Department is Janel Bravo 720-625-5908 or 
janel.bravo@judicial.state.co.us 

• Parking 

• Signage 

Ace Rou 

• Bathrooms 

s 

able Ac 

Other Power-Driven Mobility Devices 

• Non-traditional devices (for example, 
Segways) used as mobility aids by people 
with disabilities must be allowed in many 
Circumstances, 



In-Person Hearings with Virtual Sign Language Interpreters/CART 

Under the Americans with Disabilities Act (ADA) Title II, Deaf and hard of hearing people are a 

protected class and have a right to equal access to all phases of court proceedings. Th is includes 
participation as a defendant, w itness, or gallery member. 

*Reminder* CART/ASL Interpret ers must be scheduled in advance of the hearing date. If the 

int erpreter is not scheduled in advance the Denver Office of Sign Language Services may or may 

not be able to accommodate the request. 

Interpreters and Communication Access Real-t ime Translation (CART) transcriptionists w ill 
appear remotely for in-person hearings and trials only if interpreters/CART transcription ist 

cannot be secured for onsite. Unless otherwise ordered by the court, interpreters/CART 
transcription ists are t he on ly parties permitted to participate remotely during in-person hearings 

and tria ls. 

Denver Office of Sign Language Services schedules sign language interpreters for all Municipa l 

and Denver County Court matters. On ly sign language interpreters holding a current Legal 

Credential Authorization (LCA) issued from the State of Colorado are uti lized (CRS 13-90-201; 
Colorado Department of Human Services, Volume IX, 9.600.1-0.600.5). 

*CAUTION * Deaf people ca lling into court through a phone interpreter/ Video Relay Service 

(VRS) are most likely not uti lizing sign language interpreters who hold an LCA from the State of 

Colorado and have not met the Colorado legislat ive qual ifications to provide sign language 

interpreting in t he legal arena. 

This protocol will be followed when interpreters/CART transcriptionist appear virtually for an in
person hearing/trial: 

■ Denver Office of Sign Language Services ( DOSLS) w ill inform the courtroom cle rk when an 

interpreter/CART transcriptionist is not avai lable t o appear onsite but w il l appear virtua lly 

through M icrosoft Teams (Teams). 
■ Interpreters/CART transcription ist will initially enter the vi rtua l courtroom t hrough the 

general Teams link posted on t he Denver County Court page unless a designated 

hearing/trial link has been sent to DOSLS in advance of the hearing date/time. 

■ When it is t ime to move to the in-person hearing, the courtroom clerk will emai l the 
Interpreters/CART transcriptionist the link to the Teams meeting breakout room b- where 

the in-person hearing/trial wi ll take place. 
■ The interpreters/CART t ranscript ionist wi ll ensure t heir email address(s) are given 

t o the courtroom clerk. 
■ If the defendant is deaf/hard of hearing, the courtroom clerk wi ll secure a laptop and 

place it on the defense table or podium. 



• The Court will ensure the deaf/hard of hearing defendant and interpreter are able 
to clearly see each other, and the interpreter can hear a clear record of what is 
being said. 

• The Court will ensure the deaf/hard of hearing defendant is able to clearly see 
and read the real-time captioning being produced, and the CART transcriptionist 
can hear a clear record of what is being said. 

• If a confidential conversation is needed, the interpreter/CART transcriptionist, defendant 

and defense attorney will be placed in a breakout room for that conversation. 

• The courtroom clerk wi ll set up the breakout session. 

• If a witness is deaf/hard of hearing, the courtroom clerk will secure a laptop to be placed 
at the witness stand or use a large screen monitor and station it so that the deaf /hard of 
hearing witness can clearly see the interpreter/rea l-t ime captioning. 

• The Court will ensure that the deaf/hard of hearing witness and the interpreter 
can clearly see each other. 

• The Court wil l ensure that the deaf/hard of hearing witness can clearly see the 
real-time captioning. 

• If deaf/hard of hearing gallery members are present, the courtroom clerk will secure a 
laptop to be given to the observer or use a large screen monitor and station it so that the 
deaf/hard of hearing observer can clearly see the interpreter/rea l-time captioning. The 
ability to accommodate a gallery observer will be dependent on available equipment. 
The clerk my require IT assistance, should a monitor be needed to facilitate CART/ASL 
observation at the LFC. 

It is very important that audio and video are clearly and consistently transmitted th roughout 
the proceedings to al low for the deaf/hard of hearing person to fu lly participate in the court 
matter. All speakers should be directed to speak into microphones for a clear audible record to 
be relayed to the virtual interpreters/CART transcriptionist. ** 

To request either a sign language interpreter or CART transcription ist, enter the request into 
Themis and/or email Denver Office of Sign Language Services, 
SignLanguageServices@denvergov.org. 

4/21 



Posted on CourtConnect: 

DENVER

Communication Preference 

Your choice. Which one? 

Human Rights & Community Partnerships

Office of Sign LanguageServices

201 W. Colfax Ave. Dept. . 1102

Desk 720720.913 8487
Mobile:303.880.3208 

V1=>. 720.458.8486 
SignLanguageServices@denvergov.org

_ Sign Language Interpreter _ Real-time Captions via CART 

Communication AccessReal-time Translation 

Other _ 

Name (pleaseprint Field not required 

y Field not required 
X Signature DateField not required 

ADA ACCOMMODATION REQUESTS 

The Americans with Disabilities Act (ADA) is a law enacted by Congress in 1990. The law is 
intended to protect against discrimination based on disability and imposes requirements on 
public accommodations. 

ADA accommodation requests for both court employees and the public must go to Human 
Resources Manager Amy Burne who serves as the ADA Coordinator for the Court. HR should be 
consulted on any ADA accommodation requests made by persons appearing in court. 

Individuals can make a request via phone at (303) 720-7803 or on the Court's Website at 
http: w1111 denvercountycourt.org



SIGN LANGUAGE INTERPRETER/CART REQUEST 

PROTOCOL 

DENVER CITY/COUNTY COURTS 

Under Federal Law, the Americans with Disabilities Act {ADA Title II), deaf people are a 
protected class and are entitled to effective communication/ equal access to all Denver 
government programs, services, and events. Effective communication includes the provision of 
a credentialed/certified sign language interpreter and real-time captioning via CART 
(communication access rea l-time translation). 

Only interpreters/CART providers holding a valid Legal Credential Authorization from the 
State of Colorado will be util ized in the Denver court setting; Legal Interpret er Statute, CRS 
13-90-201; Colorado Consumer Protection Act 6-1-707 

Date & Time 

M-F 8:00 AM-6:00 PM 

Date & Time 

SAT/ SUN/ HOLIDAYS 

SAT/ SUN/ HOLIDAYS 

MONDAY - FRIDAY COURT 

Contact 

Denver Office of Sign 

Language Services 

- WEEKEND COURT -

On-Call Contact 

Purple Language Services 

24 Hour Sign Language 

Services 

Contact Number 

Mobile/Text: 303.880.3208 

Desk: 720.91 3.8487 

Email: 
Sign SignLanguageServices@denvergov.org

Contact Number 

1.800.549.6000 

Mobile: 1.888.811.2424 

Press "1" 



** CART is not available for Weekend Court . Weekend Interpreter Request Numbers are 
for court cases involving a deaf person that occur on a weekend/Holiday. For all other 
interpreter needs, contact Denver Office of Sign l anguage Services (DOSLS), three (3) business 
days' notice preferred.** 

Please Provide: name of deaf/hard of hearing person, on-site contact person & 
phone number, nature of the request, address, start/end time, case number. 

Billing: DOSLS will handle and pay all invoicing for interpreter/CART services 

• Interpret er for Pretrial Services, Court-Ordered Classes, Court-Ordered 
Competency Evaluations, Probation Appointments, Deaf Gallery 
Observer/Defendant/Victim/Witness: Contact DOSLS, Monday-Friday, during 
regular business hours. 

Questions? Contact Denver Office of Sign Language Services. 

MS Teams Chat Guide 

In th is guide you will find responses to some common ADA requests from someone in the 
gallery. You can copy and paste the responses into the Courtroom's MS Teams chat. 

Someone in the gallery: 
Requests an ADA Accommodation 

MS Teams Chat Response: 

To request ADA accommodations, please submit your request on the ADA form 
https://www.denvercountycourt.org/denver-county-court-ada-request-form/ ) and/or email the ADA 
coordinator dccada@denvercountycourt.org Walk-in requests will be honored to the extent 
possible. 

Requests assistance filling out the ADA request form 

MS Teams Chat Response: 

Please email the ADA coordinator at dccada@denvercountycourt.org. 

Asks how to file an ADA complaint/grievance 

MS Teams Chat Response: 



To file a complaint/grievance, please visit https: www. denvergov.org/content/denvergov/en/ human-
ri rights-and-community-partnerships/our-offices/ disability-rights/ accessibility-complaint-form.html

Asksquestions about the ADA process

MS Teams Chat Response: 

Please emai I the ADA coordinator at dccada@ denvercountycourt.org

If you have any questions please feel to email dccada@ denvercountycourt.org

Rights & C tnerships 

Due to COVID-19, Agency for Human Rights & mmu P rtnerships staff will be working 
Remotely until furtner notice. Contact us at 720-913 450 o fol ow us on 
Facebook: https://www.facebook.com/DenverHRCP/ r Twi r @HRCPDenver) for updates, 

The agency forHuman Rights & Community Partnershi 
one division, eight offices, and ten commissions. 

Human Rights & Community Partnerships works to create lasting change for Denver's residents 
through advocacy, capacity building, partnerships, community engagement, and direct services. 



Note: This does not include information about the Colorado Anti-discrimination Act, but instead looks at 

the issue from a criminal law/constitutional law perspective and how the rights of a person to serve on a 

jury intersect with a defendant's right to due process and a fair trial. In short, the law seems to currently 
support the position that unlike race and gender, either party may strike a juror for just about any other 

reason without violating the Equal Protection Clause of the U.S. Constitution' s 14th Amendment. This 

includes people who have disabilities and are otherwise protected by the ADA. There is no case law in 

Colorado addressing whether striking a person from a jury due to a disability violates the Colorado Anti

Discrimination Act. Colo. Rev. Stat. § 24-34-601 et seq. Further, the Court and the prosecutors are 

protected from civil action by "absolute immunity" when acting in an official capacity in court. 

ABSOLUTE IMMUNITY 

Absolute immunity for judicial officers acting in an official capacity while holding court is a well-rooted 

principle-it is founded on the idea that judges need to be untethered from the fear of civil liability for 

the acts and decisions they make in court so that judges can act independently and without fear of 

collateral consequences. The U.S. Supreme Court first recognized this principle in Bradley v. Fisher, 80 
U.S. 335, 347 (1872): For it is a general principle of the highest importance to the proper administration 

of justice that a judicial officer, in exercising the authority vested in him, shall be free to act upon his 

own convictions, without apprehension of personal consequences to himself. Liability to answer to 

every one who might feel himself aggrieved by the action of the judge, would be inconsistent with the 

possession of this freedom, and would destroy that independence without which no judiciary can be 

either respectable or useful. As observed by a distinguished English judge, it would establish the 

weakness of judicial authority in a degrading responsibility." 

Further, in Imbler v. Pochtmon, 424 U.S. 409,419 (1976) the Supreme Court stated as follows: 

"Few doctrines were more solidly established at common law than the immunity of judges 

from liability for damages for acts committed within their judicia l jurisdiction, as this Court 

recognized when it adopted the doctrine, in Bradley v. Fisher, 13 Wall. 335, 20 L.Ed. 646 

(1872). This immunity applies even when the judge is accused of acting maliciously and 

corruptly, and it 'is not for the protection or benefit of a malicious or corrupt judge, but for 

the benefit of the public, whose interest it is that the judges should be at liberty to exercise 
their functions with independence and without fear of consequences.'" 386 U.S., at 553-554, 
87 S.Ct., at 1217 (citation omitted). 

The Court recognized that cases involving the liberty and character of the parties, and consequently 

exciting the deepest feelings, are being constantly determined in those courts, in which there is great 

conflict in the evidence and great doubt as to the law which should govern their decision .... If civi l 

actions could be maintained in such cases against the judge, ... the protection essential to judicial 

independence would be entirely swept away." Bradley, 80 U.S. at 348. 

Colorado has made clear it likewise applies abso lute immunity when judges are acting in their official 

capacity for the same reasons that the U.S. Supreme Court does. "Judges traditionally have been 

immune from suit for their judicial acts because of the importance of an independent judiciary in which 

a judge may act without apprehension of the personal consequences." State v. Mason, 724 P.2d 1289, 



1290- 91 (Colo. 1986) (relying on Bradley, 80 U.S. at 335. Judges have been granted absolute judicial 

immunity "to promote independent decision making free from undue influence, to prevent unfounded 

litigation, and to protect against disabling threats." Id. (relying on Harlow v. Fitzgerald, 457 U.S. 800, 

(1982); see also Merrick v. Burns, Wall, Smith & Mueller, P.C., 43 P .3d 712, 714 (Colo. Ct. App. 2001)( "it 

is imperative that judicial officers, in exercising their authority, be free to act upon their own convictions 

without apprehension of personal consequences. Therefore, judges are immune from civil liability for 

their judicial acts, even if such acts are in excess of their jurisdiction.) 

The U.S. Supreme Court stated that "an absolute immunity defeats a suit at the outset, so long as the 

official's actions were within the scope of the immunity. Imbler, 414 U.S. 409,419 n.13. 

Scope of the parties rights to strike jurors in criminal cases 

Under Colo. R. Crim P. 24, each party has the right to seek to strike jurors for cause as provided by 

statute. See, Colo. Rev. Stat. §§ 13-71-104; 13-71-105. Under that same rule, in misdemeanor cases, 

each party may exercise three preemptive strikes for any reason. Colo. R. Crim. P. 24. However, the U.S. 

Supreme Court has held there are exceptions to this general rule. A party may not strike a juror due to 

their race or gender since such a strike is in violation of the 14th Amendment's Equal Protection Clause 

since race and gender are protected classes. See Batson v. Kentucky, 476 U.S. 79 (1986); J.E.B. v. 

Alabama ex rel. T.B, 114 S. Ct. 1419 (1994). 

Colorado courts have addressed whether or not those with disabilities are protected classes entitled to 

the same level of scrutiny afforded the protected classes of race and gender. In Donelson v. Fritz, 70 

P.3d 539 (Colo. Ct. App. 2002), Colorado's Court of Appeals held that a party's preemptive strike of 

jurors on account of physical disabilities did not violate the Fourteenth Amendment because even 

though such persons may be protected by the Americans with Disabilities Act, 42 U.S.C. § 1201 et seq., 

such protection did not result in heightened scrutiny under an equal protection analysis. The court 

stated that "Batson does not apply to peremptory challenges to persons with disabilities. Therefore, 

even if we assume that the physical conditions from which these jurors suffered constituted disabilities 

within the meaning of the ADA, the trial court did not err in allowing the defendant to strike them using 

a preemptive cha llenge. Id; relying on United States v. Harris, 197 F.3d 870 (7th Cir.1999) (ho lding 

preemptive strike based on physica l disabi lities not violation of equa l protection) . See also, People v. 

Janes, 942 P.2d 1331, 1335 (Colo. Ct. App. 2014)("Absent an abuse of discretion, a reviewing court will 

not disturb a trial court 's decision concerning a prospective juror's ability to render satisfactory jury 

service when questions of the juror's ability to serve are raised because of a physical disability.") People 

v. Coughlin, 304 P.3d 575 (Colo. Ct. App. 2011) 

Other courts have similarly rejected claims that preemptive strikes of potentia l jurors based on 

disabilities violates the Equal Protection clause: United States v. Santiago-Martinez, 58 F.3d 422 (9th 

Cir.1995)(recognition of obese persons as disabled for purposes of ADA does not subject them to 

heightened scrutiny under Equal Protection Clause and thus does not prohibit peremptory strikes on the 

basis of obesity); Williams v. State, 634 So.2d 1034 (Ala. Crim. Ct. App. 1993)(fact that venire member's 

physical disability or discomfort might hinder her ability to serve on jury was legitimate race-neutral 

reason for peremptory challenge); State v. Kleypas, 40 P.3d 139 (Kan.2001) (Batson does not prohibit 

strikes based on alcoholism even though alcoholism meets definition of disability for ADA purposes); 

People v. Falkenstein, 288 A.D.2d 922, (2001)(no Equal Protection violation to strike disabled juror 

where prosecutor was concerned that her hearing impairment would affect her ability to assess 



audiotape evidence); United States v. Watson, 483 F.3d 828, 829-835 (D.C. Cir. 2007) (disability was not 
to be accorded heightened scrutiny for equal prote,ction analysis) 

Note: in Donelson, the statutory provision addressing the right of persons with disabilities to serve on 

juries,§ 13-71-104(3)(b), C.R.S.2002, was not raised by the parties in the trial court or on appeal. 

Colorado Statutes: 

Colo. Rev. Stat. 13-71-104 states in relevant part as follows: 

(3)(a) A person shall not be exempted or excluded from serving as a trial juror or grand juror because of 

race, color, religion, sex, sexual orientation, gender identity, gender expression, marital status, national 

origin, ancestry, economic status, or occupation. 

(b) A person with a disability shall serve except: 

(I) As otherwise provided in section 13-71-105 or 13-71-119.S; or 

(II) Where the court finds that such person's disability prevents the person from performing the 

duties and responsibilities of a juror. 

(c) Before dismissing a person with a disability pursuant to paragraph (b) of this subsection (3), the court 

shall interview the person to determine the reasonable accommodations, if any, consistent with federa l 

and state law, that the court may make available to permit the person to perform the duties of a juror. 

Colo. Rev. Stat. § 13-71-105 states in relevant part: 

(2) A prospective trial or grand juror shall be disqualified, based on the following grounds: 

(c) Inability, by reason of a physical or mental disability, to render satisfactory juror service. Any 

person claiming this disqualification shall submit a letter, if the jury commissioner requests it, 
from a licensed physician, licensed physician assistant authorized under section 12-240-107(6), 

licensed advanced practice nurse, or authorized Christian science practit ioner, stating the nature 
of the disability and an opinion that such disability prevents the person from rendering 

satisfactory juror service. The physician, physician assistant, licensed advanced practice nurse, 

or authorized Christian science practitioner shall apply the fol lowing guideline: A person shall be 

capable of rendering satisfactory juror service if the person is able to perform a sedentary job 

requiring close attention for three consecutive business days for six hours per day, with short 

breaks in the morning and afternoon sessions. 

Here, the Court did not interview the potential juror. However, the thrust of the statutory right is aimed 

at reasonable accommodations. Such accommodations were clearly available so that was simply not the 

issue. Instead, the parties jointly stipulated that the prospective j uror would be unable to serve by 

reason of a physical disability. The Court very well could have been in violation of the Defendant's right 

to a fair trial and due process had it denied the parties' stipulation. People v. Pineda, 40 P.3d 60 (Colo. 

Ct. App. 2001); See also, State v. Janes, 942 P.2d 1331 (Colo. Ct. App. 1997); People v. Coughlin, 304 P.2d 
575 (Colo. Ct. App. 2011). 



Spahn, Theresa - DCC Presiding Judge 

From: 

Sent: 
To: 
Subject: 

Dear Deme and Beth and or Zach, 

Spahn, Theresa - DCC Presiding Judge 
Thursday, October 7, 2021 9:19 AM 
Trujillo, Demetria; Beth Mccann; Zach McCabe 
Spencer Kontnik-Colorado Civil Rights Complaint 

I received a letter from the Colorado Civil Rights Division that Denver County Court (DCC) was a named respondent in a 
matter involving Spencer Kontnik. He filed a complaint alleging discrimination. The DCC is represented by the Denver 
City Attorney's Office, and I have been instructed by counsel to complete all Request For Information (RFI) by October 
21, 2021. Part of the RFI requires I reach out to any individual who has direct knowledge of any of the issues raised. My 
counsel, Paige Arrants, specifically instructed me to do the following: 

Questions 2 and 4 of the RFls ask for written statements from and contact information for any individual who has 
personal, direct knowledge "of either the issues raised in the administrative complaint; and/or reason(s) for 
Complainant's asserted denial of the goods, services, benefits or privileges offered." Thus, this necessitates you 
contacting and requesting a written statement from Judge Smith, the PD, the DA, and the CART interpreter. 

Im sure you are all aware, but in case you're not, the allegations are that on July 15, 2021, Mr. Knotnik, was in a jury 
panel for 3C and the Deputy District Attorney and Deputy Public Defender stipulated to excuse Mr. Kontnik because he 
had a CART interpreter and that would cause delay in a one-day trial and the stipulation was approved by the court. 

In conclusion, Im requesting a written statement from the attorneys in your office who may have direct knowledge of 
the incident. 

Thank you and please feel free to call my cell if you have any questions. 

1 



 

Transcribing Solutions 
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People of the State of 

Colorado  

vs. 

Mukhtaar Aadan 

Defendant, 

Case No. 20M2897 

Division 3D 

 

For People: 

UNIDENTIFIED 

For Defendant: 

UNIDENTIFIED 

 

     The matter came on for hearing on July 15, 2021, before the 

HONORABLE Judith Smith, Judge of the County Court, and the 

following FTR proceedings were had. 
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JULY 15, 2021 

JURY TRIAL 

(EXCERPT ONLY PER REQUEST) 

  THE COURT:   All right. So, an issue’s come up with a 

juror who is hearing impaired and under the ADA we have a Court 

Interpreter who’s here and present and all set up to help him.  

 But the parties have approached and stipulated to allowing 

him to be excused just on the grounds that things might be tough 

for him and also THE COURT would be required to have alternate 

just in the event there’s -– there’s issues with the interpre-

tation or with the juror’s ability to serve.   

 So, just based on that and given that this will likely be a 

one-day trial I’ll agree with the stipulation and allow for that 

juror to be excused.  

 And I want to say thank you so much to the Interpreter for 

being here. But it would have been a cool experience but.  

  INTERPRETER: (Inaudible).  

  THE COURT:  Yes. Okay.   

  INTERPRETER: Out in the hallway? 

  THE COURT:  Yes. Thank you, so much. Okay. Turn on the 

white noise I want to talk to the Interpreter when she’s just 

when you have a sec. (inaudible) 
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CERTIFICATE 

 

  I, Sherrie O’Brien, certify that the foregoing is a  

correct transcript from the electronic sound recording of the 

proceedings in the above-entitled matter. 

 

  Signed this 20th day of October, 2021. 

 

         
SHERRIE O’BRIEN 

 

 

 

 

 

 

 


