
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No.:  10-cv-03135-RPM-MJW

TIMOTHY P. FOX,
JON JAIME LEWIS,
JULIE REISKIN, and
COLORADO CROSS-DISABILITY COALITION, a Colorado Non-profit Corporation,

Plaintiffs,

v.

MORREALE HOTELS, LLC., a Colorado limited liability company, and
SKETCH RESTAURANT, LLC d/b/a EL DIABLO, a Colorado limited liability company, 

Defendants.
                                                                                                                                                            

PLAINTIFFS’ MOTION REQUESTING ENTRY OF FINAL PERMANENT
INJUNCTION AND FINAL JUDGMENT

                                                                                                                                                            

Plaintiffs, by and through undersigned counsel, hereby move for entry of a final

permanent injunction and, pursuant to Fed. R. Civ. P. 58(d), for entry of final judgment.

INTRODUCTION

It has been more than seven months since this Court ordered Defendants to submit a

remedial plan for removing the barriers to wheelchair access in the restaurant -- the two raised

seating areas -- and Defendants still have not done so.  In the meantime, the restaurant remains

open and inaccessible to persons who use wheelchairs for mobility.  Yet Defendants now seek an

indefinite stay of their obligation to even submit a remedial plan until some point when they
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resolves their dispute with the City building department.1

Defendants’ ongoing efforts to delay making their restaurant accessible contradict the

purpose of the ADA.  As detailed below, there are several concrete and important steps that

Defendants can take now towards making their restaurant accessible to persons who use

wheelchairs or scooters for mobility.  Plaintiffs respectfully request that the Court order

Defendants to take these steps, and enter final judgment in favor of Plaintiffs.

BACKGROUND

This lawsuit was filed on December 27, 2010.  On November 11, 2011, this Court held

that Defendants had engaged in unlawful discriminatory treatment under the Americans with

Disabilities Act (“ADA”) when they made alterations to what is now the El Diablo restaurant by

creating two elevated dining areas that exclude customers who use wheelchairs.  Order on Cross

Motions for Partial Summary Judgment (doc. no. 132 entered November 9, 2011).  On March 5,

2012, this Court ordered injunctive relief, holding, “The elimination of that discriminatory

treatment goes to the very purpose of the ADA and it can only be remedied by requiring such

modification to those areas as to make them accessible to wheelchairs.”  Order Granting

Injunctive Relief (“Injunction Order”) (doc. no. 142) at 2.  This Court ordered Defendants to

“file a remedial plan for removing the barrier to wheelchair access to be included in a Final

Permanent Injunction.”  Injunction Order at 3 (emphasis added).  There are, essentially, three

ways Defendants can make the inaccessible dining areas accessible: (1) installing ramps; (2)

1  Meanwhile, Defendants “anticipate further enlargement of time to resolve Building
Code issues,” during which the restaurant would presumably remain open and inaccessible.  See
Def.’s Mot. for Ext. (doc. no. 156 filed October 5, 2012) at 2.

2

Case 1:10-cv-03135-RPM-MJW   Document 157   Filed 10/09/12   USDC Colorado   Page 2 of 9



removing the wooden platforms altogether; or (3) installing platform lifts.2

Defendants have never submitted a remedial plan that addresses removal of the

inaccessible barriers.  Defendants requested and obtained an extension of time, then submitted

their “alternative” Remedial Plan on May 23, 2012 (doc. no. 145).  Contrary to this Court’s

order, Defendants’ plan did not provide for the modification of the dining areas to make them

accessible to wheelchairs.  Defendants “alternative” plan involved expanding the restaurant into

the adjacent vacant tenant space and ensuring that new additional restaurant space “will comply

fully with applicable accessibility standards.”  Remedial Plan at 7-8 ¶ 15, Morreale Dec. at 6 ¶

18.  Although Mr. Morreale stated with regard to simply removing the raised wooden dining

areas, “I know that the City of Denver would not issue permits to El Diablo for such significant

demolition and construction in the landmark building[,]” Mr. Morreale was confident that “no

building permit would be required to open the [adjacent vacant space] to the public as a

restaurant.”  Morreale Dec. at 6 ¶ 17; 7 ¶ 19. 

Plaintiffs filed their Objections explaining that Defendants raised what is essentially an

impossibility defense to complying with this Court’s Injunction order.  The cause of the

impossibility, according to Defendants, was Mr. Morreale’s speculation that the City would

refuse to issue permits necessary to allow the modification to the inaccessible dining areas.  As a

result of Defendants’ statements speculating that the City would deny permits, undersigned

counsel contacted the City’s building code agency and was referred to Michael Roach, the

2  See, e.g., Declaration of Jesse Morreale (“Morreale Dec.”) at 5-6 ¶¶ 14-17 (doc. no.
145-1, filed May 23, 2012), filed in support of Defendants’ Remedial Plan.  

3
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Building Official for the agency.  See Declaration of Kevin W. Williams (“Williams Dec.”) at 1-

2 ¶ 6.  Mr. Roach confirmed that a building permit or permits would, in fact, be required in order

for Defendants to modify the dining areas to make them accessible, and for the owner to expand

the restaurant into the adjacent vacant space as Defendants had proposed in their alternative plan. 

Declaration of Michael Roach (“Roach Dec.”) at 2 ¶ 4; 3 ¶ 12-14 (doc. no. 148-2, filed June 19,

2012).  Mr. Roach also confirmed, “the business could submit an application for a permit for

installation of a ramp or removing the raised dining areas at any time.  The Agency would not

reject it.”  Id. at 3 ¶ 11. And, as is the case with all permit applications, if the application

demonstrates compliance with the Building Code, “the Agency will issue a building permit to

install a wheelchair ramp or to remove the areas.”  Id. at 3 ¶ 10 (emphasis added).  Mr. Roach

explained, “the Agency [will] issue any and all permits necessary to allow business owners the

ability to perform any construction project they desire.”  Id. at 2 ¶ 5.  The only contingency is

that the project must be constructed in compliance with the Denver Building Code.  Id. 

Therefore, Defendants are free to pursue any course of action they choose to make the dining

areas accessible, but they must prepare applications for permits and submit them, and the

applications and design and work performed must comply with the Denver Building Code.  

At the time of Mr. Roach’s declaration, Defendants had not applied for permits to make

the areas accessible.  Id. at 3 ¶ 9.  Undersigned counsel’s office has confirmed from the agency

that Defendants have not applied for permits at the time of the filing of this motion.  Williams

Dec. at 2 ¶ 7.  In addition, undersigned counsel contacted the agency on November 5, 2012 to

inquire if any applications for permits had been submitted.  Id. at 2 ¶ 9.  The agency has

4
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confirmed there have been no applications.  Id. 

It is clear that the first step in making the dining areas accessible is the preparation and

submission of an application for permits. 

Defendants are also correct that the City will only issue permits for construction or

alteration at the property “upon completion of all unresolved Building Code issues.”  Roach Dec.

at 3 ¶ 10.   The City will not issue any new permits right now because Defendants do not yet

comply with the Denver Building Code and the Community Planning and Development Board of

Appeals’ directives and therefore do not have a current certificate of occupancy.  Mot. for

Extension at 1-3.  However, as Mr. Roach made clear, the permit applications will not be

rejected or denied.  Rather, the moment Defendants finalize what is required by the City to

comply with the Building Code, the City “will issue permits.”  Roach Dec. at 3 ¶ 10.

Defendants ask the Court to wait until all building code violations are resolved “before

turning to the development of a remedial plan.”  Mot. for Extension at 2.  While Defendants and

the City continue to resolve the remaining building code violations, the restaurant remains open

to the public, except for customers who use wheelchairs who continue to suffer the indignity of

being denied access to the inaccessible dining areas.  The fastest way to get customers who use

wheelchairs equal access to the restaurant is by ordering Defendants to prepare and submit

permit applications now, so that they can be implemented promptly when the current disputes

between the City and Defendants are resolved.

In the interim, Defendants should be ordered to place an accessible table in an area of the

restaurant that is currently accessible to persons who use wheelchairs, and to reserve that table,

5
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at all times the restaurant is open to the public, for customers who use wheelchairs and their

companions.

ARGUMENT

I. This Court Should Issue A Final Permanent Injunction Now.

This Court has found that Defendants have violated the alterations provisions of Title III

of the ADA, and thus entry of an injunction is mandatory.  See 42 U.S.C. § 12188(a)(2) (relief

for violations of the alterations requirements “shall include an order to alter facilities to make

such facilities readily accessible to and usable by individuals with disabilities.”); Moreno v. La

Curacao, 463 Fed. Appx. 669, 670 (9th Cir. 2011).  Further, even if this Court believes, in light

of Defendants’ ongoing dispute with the City, that ordering Defendants to install a ramp at the

raised seating areas is improper, it should still require Defendants to take those steps that it can

towards remedying their violations of the ADA.  See West v. Secretary of Dep’t. of

Transportation, 206 F.3d 920, 925 (9th Cir. 2000) (In the mootness context, holding that “the

question is not whether the precise relief sought at the time an application for injunctive relief

was filed is still available.  The question is whether there can be any effective relief.”) (emphasis

in original).  Here, there are a number of steps that this Court can Order Defendants to take

notwithstanding their ongoing dispute with the City.  These steps will ensure the required

modifications happen sooner rather than later.

First, Defendants can be ordered to submit an application to install ramps or lifts, or

remove the raised seating areas altogether, and to engage in the application and permitting

process diligently and in good faith, and to make the raised seating areas accessible when final
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construction permits are granted.  By ordering Defendants to submit an application for a permit,

the City will, upon Defendants correcting their current violations, grant permits, or it will spell

out the steps necessary for it to be granted.  Defendants should start the process by submitting 

applications now, rather than start the process after all other issues are resolved.

Second, although Defendants’ restaurant is now open and serving nondisabled customers,

persons who use wheelchairs continue effectively to be denied access because of the lack of

accessible seating, and will continue to be denied access until the raised seating areas are made

accessible.

To address the situation, Plaintiffs respectfully request that the injunction require

Defendants to place an accessible table in an area of the restaurant that is currently accessible to

persons who use wheelchairs, and to reserve that table, at all times the restaurant is open to the

public, for customers who use wheelchairs and their companions, until Defendants remedy the

inaccessibility of the raised seating areas.  This requirement would ameliorate the ongoing

discrimination at the restaurant while Defendants work with the City.

III. Entry of Final Judgment is Appropriate.

Pursuant to Fed. R. Civ. P. 58(d), Plaintiffs request this Court also enter final judgment in

favor of Plaintiffs.  Once this Court enters the Final Permanent Injunction, no further relief can

be provided.  Plaintiffs submit a proposed Order Entering Final Judgment with this motion.

CONCLUSION

 WHEREFORE, Plaintiffs respectfully request that the Court enter Plaintiffs’ proposed

injunctive order, and enter Final Judgment in their favor.
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Dated: October 9, 2012 Respectfully submitted,

 /s/ Kevin W. Williams                                            
                                                                   Kevin W. Williams

Andrew C. Montoya
Colorado Cross-Disability Coalition
655 Broadway, Suite 775
Denver, CO 80203
Telephone:  (303) 839-1775
Facsimile: (720) 210-9819
E-mail: kwilliams@ccdconline.org
E-mail: amontoya@ccdconline.org

                                            Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I hereby certify that on October 9, 2012, I electronically filed the foregoing document
with the Clerk of Court using the CM/ECF system, which will provide electronic service to the
following:

Philip L. Gordon
Daniel M. Combs
pgordon@littler.com
dcombs@littler.com 

 /s/ Briana McCarten       
Briana McCarten
Legal Program Assistant
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