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 UNITED STATES COURT OF APPEALS FOR THE TENTH CIRCUIT 

  
 

COLORADO CROSS-DISABILITY COALITION, ANITA HANSEN and  

JULIE FARRAR, on behalf of themselves and all others similarly situated,  

 

Plaintiffs-Appellees, 

 

v.  

 

ABERCROMBIE & FITCH CO., ABERCROMBIE & FITCH STORES, INC., 

and J.M. HOLLISTER, LLC,  

 

Defendants-Appellants. 

  
 

 Appeal from the U. S. District Court for the District of Colorado 

 The Honorable Wiley Y. Daniel, Senior United States District Judge 

 Civil Action No. 09-cv-2757-WYD-KMT 
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ASSOCIATION OF PEOPLE WITH DISABILITIES, CENTER FOR RIGHTS OF 

PARENTS WITH DISABILITIES, DISABILITY RIGHTS ADVOCATES, 

DISABILITY RIGHTS CALIFORNIA, DISABILITY RIGHTS EDUCATION 

AND DEFENSE FUND, LEGAL AID SOCIETY –EMPLOYMENT LAW 

CENTER, NATIONAL DISABILITY RIGHTS NETWORK AND NATIONAL 

FEDERATION OF THE BLIND IN SUPPORT OF PLAINTIFFS-APPELLEES’ 

PETITION FOR REHEARING AND REHEARING EN BANC 
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MOTION FOR LEAVE TO FILE BRIEF OF AMICI CURIAE 

Pursuant to Federal Rule of Appellate Procedure 29(b), the Legal Center for 

People with Disabilities and Older People, American Association of People with 

Disabilities, Center for Rights of Parents with Disabilities, Disability Rights 

Advocates, Disability Rights California, Disability Rights Education and Defense 

Fund, Legal Aid Society-Employment Law Center, National Disability Rights 

Network and National Federation of the Blind (collectively Amici) respectfully 

move for leave to file the accompanying brief in support of the Petition for 

Rehearing and Rehearing En Banc of Plaintiffs-Appellees Colorado Cross-

Disability Coalition, Anita Hansen and Julie Farrar, on behalf of themselves and all 

others similarly situated. 

This motion is filed with the consent of Amy F. Robertson, Counsel for 

Plaintiffs-Appellees, and Mark A. Knueve, Counsel for Defendants-Appellants 

Abercrombie & Fitch Co., Abercrombie & Fitch Stores, Inc., and J.M. Hollister, 

LLC. 

 

INTERESTS OF AMICI CURIAE AND  

NEED FOR AMICI PARTICIPATION 

Amici are all organizations dedicated to advancing and protecting the civil 

rights of people with disabilities and have a direct interest in this matter. Amici 

have extensive policy and litigation experience, and are recognized for their 

expertise in the interpretation and analysis of civil rights laws affecting individuals 

with disabilities including, but not limited to the Americans with Disabilities Act, 

42 U.S.C. §§ 12101-12213.  

The Legal Center for People with Disabilities and Older People (“The Legal 

Center”) is a Colorado non-profit corporation established to protect and promote 

the legal and human rights of persons with disabilities. It serves as the federally-
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mandated and state-designated Protection and Advocacy System for Individual 

Rights pursuant to federal and state laws to protect persons with disabilities, 

including in particular Title III of the American with Disabilities Act, 42 U.S.C. §§ 

12181, et seq., as well as other laws such as Section 504 of the Rehabilitation Act, 

29 U.S.C.  § 794, and Title II of the Americans with Disabilities Act, 42 U.S.C. §§ 

12131, et seq. Pursuant to this authority, The Legal Center has a keen interest and 

responsibility in ensuring that places of public accommodation, including in 

particular retail stores, do not discriminate against people with disabilities in 

violation of the American with Disabilities Act, 42 U.S.C. §§ 12181, et seq. 42 

U.S.C. § 12182(b)(1)(A)(iii) prohibits providing individuals with disabilities with 

“a good, service, facility, privilege, advantage, or accommodation that is different 

from that provided to other individuals.” Furthermore, 42 U.S.C. § 12182(b)(1)(B) 

requires that “[g]oods, services, facilities, privileges, advantages, and 

accommodations shall be afforded to an individual with a disability in the most 

integrated setting appropriate to the needs of the individual.” 

The American Association of People with Disabilities (“AAPD”), founded 

in 1995 and headquartered in Washington, D.C., is the largest national nonprofit 

disability rights organization in the United States. AAPD promotes equal 

opportunity, economic power, independent living, and political participation for 

people with disabilities. Its members, including people with disabilities and family, 

friends, and supporters, represent a powerful force for change. AAPD advocates 

for the full implementation of the Americans with Disabilities Act, the landmark 

civil rights bill for Americans with disabilities that ensures accessibility in public 

places for all Americans and supports Americans with disabilities to live and thrive 

in their communities. AAPD and its members benefit from public places that 

maintain their commitment to equality and fairness for people with disabilities and 

thus have a direct interest in the outcome of this litigation.   

Appellate Case: 13-1377     Document: 01019329909     Date Filed: 10/23/2014     Page: 3     



 

 3 

 

The Center for Rights of Parents with Disabilities ("Center") is a Colorado 

non-profit organization whose mission is to combat discrimination that impacts 

parents with disabilities and children with disabilities. The Center accomplishes its 

goals through direct representation, education, research, and training. The Center's 

effort to prevent discrimination that affects parents and children with disabilities 

extends to all walks of life, including access to public accommodations. The 

Center represents parents and children throughout the state of Colorado.  

Disability Rights Advocates (“DRA”) is a non-profit public interest law firm 

that specializes in high impact civil rights litigation and other advocacy on behalf 

of persons with disabilities throughout the United States. DRA works to end 

discrimination in areas such as access to public accommodations, public services, 

employment, transportation, education, employment and housing. DRA’s clients, 

staff and board of directors include people with various types of disabilities. Based 

in Berkeley, California, DRA strives to protect the civil rights of people with all 

types of disabilities.   

Disability Rights California (“DRC”) is the State of California’s designated 

protection and advocacy agency under federal and state law for people with 

disabilities. DRC has been in operation for more than 30 years, and works in 

partnership with people with disabilities towards a society that values all people 

and supports their rights to access, integration, dignity, freedom, choice, and 

quality of life. DRC uses its advocacy tools to ensure that people can live, work, 

and participate in barrier-free communities of their choice; to maintain access to 

the businesses and services available to the general public; and to eliminate stigma, 

inequality, and segregation. Last year DRC provided legal assistance on 

approximately 23,600 matters to individuals with disabilities, many of whom 

experience accessibility barriers at places of public accommodation.  DRC has 

extensive litigation and policy experience securing the rights of people with 
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disabilities to public accommodations pursuant to the Americans with Disabilities 

Act.  

The Disability Rights Education and Defense Fund (“DREDF”), based in 

Berkeley, California, is a national law and policy center dedicated to protecting 

and advancing the civil rights of people with disabilities. Founded in 1979, 

DREDF pursues its mission through education, advocacy, and law reform efforts, 

and is nationally recognized for its expertise in the interpretation of federal 

disability civil rights laws.  

The Legal Aid Society – Employment Law Center (“LAS-ELC”) is a public 

interest legal organization that advocates to improve the working lives of 

disadvantaged people. Since 1970, the LAS-ELC has represented clients in cases 

covering a broad range of employment-related issues including discrimination on 

the basis of race, gender, age, disability, pregnancy, and national origin. The LAS-

ELC has represented, and continues to represent, clients faced with discrimination 

on the basis on their disabilities, including those with claims brought under the 

Americans with Disabilities Act. The LAS-ELC has also filed amicus briefs in 

cases of importance to disabled persons. The LAS-ELC has particular expertise in 

the interpretation and application of federal disability nondiscrimination statutes. 

The National Disability Rights Network (“NDRN”) is the non-profit 

membership association of protection and advocacy (“P&A”) agencies that are 

located in all 50 states, the District of Columbia, Puerto Rico, and the United States 

Territories. P&A agencies are authorized under various federal statutes to provide 

legal representation and related advocacy services, and to investigate abuse and 

neglect of individuals with disabilities in a variety of settings. The P&A System 

comprises the nation’s largest provider of legally-based advocacy services for 

persons with disabilities. NDRN supports its members through the provision of 

training and technical assistance, legal support, and legislative advocacy, and 
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works to create a society in which people with disabilities are afforded equality of 

opportunity and are able to fully participate by exercising choice and self-

determination.  

The National Federation of the Blind (“NFB”) is a national nonprofit 

membership organization with over 50,000 members that is recognized by the 

public, Congress, executive agencies of government, and the courts as a collective 

and representative voice of blind Americans and their families. The NFB has over 

700 local chapters in all 50 states, Washington, D.C., and Puerto Rico. The NFB 

promotes the general welfare of blind people by assisting them in their efforts to 

integrate themselves into society on terms of equality and independence, and by 

removing barriers and changing social attitudes, stereotypes and mistaken beliefs 

about blindness that result in the denial of opportunity to blind people. The NFB is 

keenly interested in this case because the organization believes the regulations 

promulgated by the Department of Justice under the Americans with Disabilities 

Act should be given deference to realize Congress’s intent that individuals with 

disabilities be permitted to live the lives they want through the removal of artificial 

barriers.    

Amici are all recognized authorities in the field of disability rights. A number 

of the Amici have appeared before this court, the Supreme Court and other circuit 

courts as amici curiae previously. See e.g. Am. Ass'n of People with Disabilities v. 

Harris, 647 F.3d 1093 (11th Cir. 2011) (NFB, DRA, DREDF and NDRN as amici); 

Antoninetti v. Chipotle Mexican Grill 614 F.3d 971 (9th Cir. 2010) (DREDF, 

DRA, NDRN, and DRC as amici); Disability Advocates Inc. v. Paterson 653 

F.Supp.2d 184 (E.D.N.Y 2009) (NDRN as amicus); Boose v. Tri-County Metro. 

Transp. Dist. of Oregon, 587 F.3d 997 (9th Cir. 2009) (DRC as amicus); United 

States v. AMC Entm’t Inc., 549 F.3d 760 (9th Cir. 2008) (DREDF and NDRN as 

amici); Van Duyn ex rel. Van Duyn v. Baker Sch. Dist. 5J, 502 F.3d 811 (9th Cir. 
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2007) (LAS-ELC as amicus); Bates v. United Parcel Serv., 511 F.3d 974 (9th Cir. 

2007) (AAPD as amicus); United States v. Georgia, 546 U.S. 151 (2006) (DREDF 

and NDRN as amici); Carolina Casualty Ins. Co. v. Pinnacol Assurance, 425 F.3d 

921 (10th Cir. 2005) (AAPD as amicus); United States v. Kincade, 379 F.3d 813 

(9th Cir. 2004) (DRC as amicus); Tennessee v. Lane, 541 U.S. 509 (2004) 

(DREDF and NDRN as amici); Barrios v. Cal. Interscholastic Fed’n, 277 F.3d 

1128 (9th Cir. 2002) (DREDF as amicus); Sch. Bd. of Nassau County v. Arline, 

480 U.S. 273 (1987) (DREDF as  amicus); and Bowen v. Am. Hosp. Ass’n, 476 

U.S. 610 (1986) (DREDF as amicus). 

  Amici regularly represent the disability community in the investigation and 

litigation of cases under federal anti-discrimination statutes, including Title III of 

the Americans with Disabilities Act (“ADA”). Amici also engage in other forms of 

advocacy under these laws, challenging stigma, inequality and discrimination in all 

its forms. Collectively and individually, Amici are interested in ensuring that the 

ADA is properly interpreted and enforced, consistent with Congress’s intent to 

eliminate discrimination and address the stigma associated with segregation. Amici 

are similarly interested in ensuring that the ADA and its implementing regulations 

are interpreted by the courts in a manner that is consistent with, and provides 

substantial deference to, the Department of Justice (“DOJ”). 

  Given Amici’s strong interests, the September 2, 2014 Majority Opinion is of 

significant concern, in that it: (1) endorses the idea of segregated and less 

privileged entrances to newly constructed places of public accommodation for 

individuals with disabilities, in conflict with congressional intent and the liberal 

construction that is to be afforded the ADA; (2) ignores the DOJ’s interpretation of 

the ADA, a law within the agency’s statutory purview; and (3) holds that spaces in 

newly constructed facilities need not be accessible unless a specific accessibility 
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standard requires as much, creating a new and uncontemplated statutory defense to 

full and equal access in new construction.  

  Amici will provide the Court with briefing on the ADA’s broad remedial 

purpose and role in addressing the historic isolation and segregation of people with 

disabilities. Amici will also provide briefing in support of its contention that the 

Majority Opinion interprets a public accommodation’s obligations under the ADA 

in an overly-narrow manner that conflicts with congressional intent, frustrates the 

ADA’s remedial purpose and belies well-established rules of statutory 

construction. Finally, Amici will argue that the Majority Opinion creates an 

unintended loophole that will result in decreased accessibility in the marketplace 

and disasterous outcomes for individuals with disabilities. The issues to be briefed 

by Amici are not expected to be addressed by the parties to the case-in-chief. 

 

CONCLUSION 

  This case is of exceptional importance to the disability community; amicus 

participation by knowledgeable and respected members of the disability 

community is therefore particularly appropriate. Amici therefore respectfully 

request that this Court grant leave to file the attached amici curiae brief. 

 

Dated: October 23, 2014   Respectfully submitted, 

 

/s/ Michelle Uzeta   

MICHELLE UZETA 

LAW OFFICES OF MICHELLE UZETA 

710 S. Myrtle Ave., #306 

Monrovia, CA 91016 

 

Counsel for Amici Curiae   
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CERTIFICATE OF COMPLIANCE 

 I certify that pursuant to 10
th
 Cir. R. 25.5, (1) all required privacy redactions 

have been made, (2) that the hard copies to be submitted to the court are exact 

copies of the version submitted electronically, and (3) that the electronic 

submission was scanned for viruses with the most recent version of a commercial 

virus scanning program, and is free of viruses. Pursuant to Federal Rule of 

Appellate Procedure 27(d) and 10
th
 Cir. R. 27, the attached motion is 

proportionately spaced, has a typeface of 14 points or more, and contains 1959 

words. In making this statement, the undersigned relied in the word count of 

Microsoft Word 2010, the word processing program used to prepare this motion.  

 

Dated: October 23, 2014  LAW OFFICES OF MICHELLE UZETA 

 

 

By: /s/Michelle Uzeta   

MICHELLE UZETA 

 

      Counsel for Amici Curiae 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Appellate Case: 13-1377     Document: 01019329909     Date Filed: 10/23/2014     Page: 9     



 

 9 

 

 

CERTIFICATE OF SERVICE 

I hereby certify that on October 23, 2014, I have caused to be 

electronically filed the foregoing with the Clerk of Courts using CM/ECF system 

which will send notification of such filing to the following e-mail addresses: 

 

Amy F. Robertson 

Tim Fox 

Civil Rights Education and Enforcement Center 

104 Broadway, Suite 400 

Denver, Colorado 80203 

E-mail: arobertson@creeclaw.org 

E-mail: tfox@creeclaw.org 

 

Kevin W. Williams 

Andrew Montoya 

Colorado Cross-Disability Coalition Legal Program 

655 Broadway, Suite 775 

Denver, CO 80203 

E-mail: kwilliams@ccdconline.org 

E-mail: amontoya@ccdconline.org 

 

Julia Campins 

Hillary Benham-Baker 

Campins Benham-Baker, LLP 

8 California Street, Suite 703 

San Francisco, CA 94111 

E-mail: julia@cbbllp.com 

E-mail: hillary@cbbllp.com 

 

Bill Lann Lee 

Lewis, Feinberg, Lee, Renaker & Jackson, P.C. 

476 – 9th Street 

Oakland, CA 94607 

E-mail: blee@lewisfeinberg.com 
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Mark A. Knueve 

Michael J. Ball 

VORYS, SATER, SEYMOUR AND 

PEASE LLP 

52 E. Gay Street 

P.O. Box 1008 

Columbus, Ohio 43215 

Tel: (614) 464-6387 

Fax: (614) 719-4808 

maknueve@vorys.com 

 

OF COUNSEL: 

HOLLAND & HART LLP 

555 Seventeenth Street, Suite 3200 

Post Office Box 8749 

Denver, CO 80201-8749 

Tel: (303) 295-8749 

Fax: (303) 975-5464 

geurich@hollandhart.com 

 

 

Dated: October 23, 2014  LAW OFFICES OF MICHELLE UZETA 

 

 

By: /s/Michelle Uzeta   

MICHELLE UZETA 

 

      Counsel for Amici Curiae 
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