
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 

Civil Action No. 09-cv-02757-WYD-KMT 

COLORADO CROSS-DISABILITY COALITION, a Colorado non-profit Corporation, 
ANITA HANSEN, and 
JULIE FARRAR, on behalf of themselves and all others similarly situated, 

Plaintiffs, 
 
v. 
 
ABERCROMBIE & FITCH CO.; 
ABERCROMBIE & FITCH STORES, INC.; and 
J.M HOLLISTER LLC, d/b/a HOLLISTER CO., 

Defendants. 

______________________________________________________________________________ 

PLAINTIFFS’ UNOPPOSED MOTION FOR PRELIMINARY APPROVAL OF CLASS 
ACTION SETTLEMENT AGREEMENT AND FOR FAIRNESS HEARING 

_____________________________________________________________________________ 

Plaintiffs, by and through their undersigned counsel, hereby submit this Unopposed 

Motion for Preliminary Approval of the Settlement Agreement and for Fairness Hearing.  

Plaintiffs brought this lawsuit challenging the raised porch entrances at approximately 

250 Hollister stores nationwide. After six years of litigation, extensive briefing and litigation 

concerning issues of standing, class action certification, and cross-motions for summary 

judgment regarding the issue of whether the stores at issue comply with the Americans with 

Disabilities (“ADA”), and an appeal to the Tenth Circuit on that question, the parties have 

worked together to settle this case in the form of a Settlement Agreement, a copy of which is 

attached as Exhibit 1 hereto.  

The Settlement Agreement contemplates that approximately half of the original 250 

stores with steps will either be closed or remodeled to remove the raised entrance. This will 
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happen by January 31, 2016. This relief is in addition to the over $11 million in accessibility 

measures that Defendants represent they have taken in response to this litigation.   

The Settlement Agreement contemplates that Plaintiffs’ claims will be resolved on a class 

action basis. Because the Settlement Agreement provides for comprehensive relief for the 

accessibility barriers alleged by the Plaintiffs and Defendants, and because it is the result of 

extensive arm’s-length negotiations, it is fair, reasonable and adequate. Plaintiffs thus 

respectively request, pursuant to Rule 23(e) of the Federal Rules of Civil Procedure, that this 

Court: 

1. Grant preliminary approval of the Settlement Agreement; 

2. Find that the proposed plan to provide notice to the class in the proposed form of 

notice, Exhibit 2 to this filing, satisfies the requirements of due process and Rule 

23; and 

3. Schedule a Fairness Hearing for the earliest convenient date, 120 days after 

preliminary approval, to determine whether the proposed Settlement Agreement is 

fair, reasonable, and adequate, and therefore should be approved. 

Background 

 Plaintiffs -- individuals who use wheelchairs for mobility and the Colorado 

Cross-Disability Coalition (“CCDC”) -- filed suit against the Defendants, the owners and 
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operators of Hollister Co. stores, alleging violations of Title III of the Americans with 

Disabilities Act (“ADA”), 42 U.S.C. § 12181 et seq. 

 All Hollister Co. stores were designed and constructed and opened after the passage of 

the ADA. Therefore, all of the stores fall under the new construction provisions of the ADA. 

Hollister Co. is a nationwide retail store chain. During times relevant to this litigation, 

Defendants owned and/or operated approximately 500 Hollister Co. stores nationwide. 

Approximately half of those stores had an entrance at the front of the store that had two steps and 

a platform. Those entrances were not accessible to customers who use wheelchairs. 

Members of Plaintiff CCDC (a statewide disability advocacy organization), including 

Anita Hansen and Julie Farrar, alleged that this entrance violated the ADA for a number of 

reasons. (For purposes of summary judgment, Plaintiffs conceded that separate, side entrances 

were available for customers who use wheelchairs and were accessible.) Before filing suit, 

however, Plaintiffs spent many months attempting to resolve the differences. These discussions 

were amicable but ultimately unsuccessful, and Plaintiffs filed suit in December 2009. 

The original lawsuit raised essentially three issues: (1) The entrances with steps violated 

the ADA; (2) service counters inside the stores did not have a lower portion that was accessible 

to patrons who use wheelchairs, which Plaintiffs also alleged violated the ADA; and (3) interior 

circulation routes throughout the store prevented access to much of the merchandise for 

customers who use wheelchairs. Before the lawsuit was filed, and in the early stages of the 
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lawsuit, Defendants installed additional side entrances in their stores nationwide that did not 

have steps, lowered portions of their service counters and devised a plan for increasing interior 

circulation space for customers who use wheelchairs. They have informed Plaintiffs’ counsel that 

they are using this plan in all the stores. 

Numerous motions were filed and opposed in this case, including, without limitation, the 

following: 

• Defendants’ Motion to Dismiss [ECF No. 35]; 

• Plaintiffs’ Motions to Amend Complaint [ECF Nos. 18, 24, 70, 123] (Plaintiffs 

sought to add parties and claims, and later to drop certain claims);  

• Defendants’ Renewed Motion to Dismiss [ECF 76]; 

• Plaintiffs’ Motion for Partial Summary Judgment [ECF No. 87];  

• Plaintiffs’ Motion to Certify Class [ECF No. 125]; 

• Plaintiffs’ Motion for Summary Judgment, Final Judgment and for Issuance of 

Injunction [ECF No. 162];  

• Defendants’ Motion for Summary Judgment or, in the Alternative, to Vacate 

August 31, 2011 Order [ECF 164]; 

• Plaintiffs’ Proposed Permanent Injunction [ECF 203]; 

• Plaintiffs’ Motion for Attorneys’ Fees and Costs [ECF No. 231]. 

In addition to these motions, discovery motions were filed as well. [ECF Nos. 55 & 126]. 

Case 1:09-cv-02757-WYD-KMT   Document 254   Filed 04/03/15   USDC Colorado   Page 4 of 18



 

5 
 

On March 16, 2011, Plaintiffs amended their complaint to narrow the case to the singular 

issue of whether the stepped porch-like entrances at Hollister Co. stores violated the ADA [ECF 

No. 87]. The Parties ultimately filed cross-motions for summary judgment [See ECF No. 164]. 

Twice, the United States Department of Justice submitted Statements of Interest in support of 

Plaintiffs’ positions on issues in the case [ECF Nos. 97 & 181].  

The Court granted Plaintiffs’ Motion for Class Certification [ECF No. 161], ruled against 

Defendants on their Motion to Dismiss [ECF No. 98], granted Plaintiffs’ Motion for Partial 

Summary Judgment [ECF No. 109], and granted Plaintiffs’ request for a nationwide Permanent 

Injunction, requiring all of Defendants’ stores with elevated entrances to become equally 

accessible to customers who use wheelchairs [ECF No. 211]. The Court also granted Plaintiffs’ 

Motion for Attorneys’ Fees and Costs [ECF No. 245].  

Defendants appealed to the Tenth Circuit Court of Appeals, Case No. 13-1377. In its 

ruling, the majority of the panel held in Plaintiffs’ favor on questions relating to class 

certification and standing -- setting important precedents for the enforcement of Title III -- but 

ultimately held that Hollister Co.’s elevated entrances did not violate the ADA. Colorado 

Cross-Disability Coalition v. Abercrombie & Fitch Co., 765 F.3d 1205 (10th Cir. 2014). Since 

that time, Defendants have been making changes to the storefronts of their Hollister Co. stores, 

as explained below. The changes that they are making eliminate the elevated entrances and 

provide accessibility for customers who use wheelchairs at Hollister Co. stores to the same 
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locations as all other customers. Defendants have closed or may close some of their Hollister Co. 

stores and have been making changes to the storefronts, as described, at other Hollister Co. stores 

with elevated entrances. 

Summary of the Settlement 

 The Settlement Agreement addresses and provides relief with respect to Hollister Co. 

stores with elevated entrances and the claims in this lawsuit in the following ways, subject to 

Court approval: 

• As of February 2, 2014, Defendants represent they operated approximately 218 

Hollister Co. stores nationwide with elevated entrances. Settlement Agreement ¶ 

2.1. 

• Defendants represent that prior to the effective date of the Settlement Agreement, 

they converted 31 Hollister Co. stores that had elevated entrances to a new design 

without an elevated entrance and closed 14 Hollister Co. stores that had elevated 

entrances. Id. ¶ 4.1. Defendants converted the Park Meadows Mall store in 

Colorado, which had an elevated entrance, during the time of this litigation. See 

Declaration of Amy F. Robertson ¶ 12(b).  

• Going forward, Defendants will either close to the public or convert to a new 

entrance design 47 additional Hollister stores that currently have elevated 

entrances. Settlement Agreement ¶ 4.2. Thus, out of the original approximately 
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250 stores with elevated entrances, following full implementation of the proposed 

settlement, only at most 126 stores will have such entrances. Id. 

• Defendants will not design and construct elevated entrances and will ensure all 

entrances to Hollister Co. stores after the settlement are designed and constructed 

without elevated entrances. Id. ¶ 4.3. 

• Defendants will provide Plaintiffs’ counsel with the store name and location of 

each Hollister Co. post-settlement store in writing. Id. ¶ 4.4. 

In the Settlement Agreement, Plaintiffs agreed to seek this Court’s approval for 

settlement on a class action basis. On April 20, 2012, this Court certified the following class: 

All people with disabilities who use wheelchairs for mobility who, during the two 
years prior to the filing of the Complaint in this case, were denied the full and 
equal enjoyment of the goods, services, facilities, privileges, advantages, or 
accommodations of any Hollister Co. Store in the United States on the basis of 
disability because of the presence of an Elevated Entrance (“Class Parties”). 

ECF 161 at 13-14.  

The Settlement Agreement provides for injunctive relief, as described above, but does not 

provide for an award of damages to the Class; accordingly, the claims released by the Class are 

limited to claims for injunctive relief and associated attorneys’ fees and costs.1 Settlement 

                                                                                    

 1 Under Title III of the ADA, the only available remedies are injunctive relief, 42 
U.S.C. § 12188(a), and the recovery of reasonable attorneys’ fees and costs. 42 U.S.C. § 12205. 
Monetary damages are not available as a remedy under Title III. 
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Agreement ¶¶ 5.3-5.4. Finally, with respect to attorneys’ fees and costs, Defendants will pay 

$190,000.00 to resolve the claims of the class for attorneys’ fees and costs. Id. ¶ 4.5. 

ARGUMENT 

I. The Settlement Agreement Should Be Granted Preliminary Approval 

 “The settlement of a class action may be approved where the Court finds that the 

settlement is fair, reasonable, and adequate.” Tuten v. United Airlines, Inc., 41 F.Supp.3d 1003, 

1007 (D. Colo. May 19, 2014) (citing Rutter & Wilbanks Corp. v. Shell Oil, 314 F.3d 1180, 1186 

(10th Cir. 2002)). “The Court reviews a proposed class action settlement by considering four 

factors: (1) whether the proposed settlement was fairly and honestly negotiated; (2) whether 

serious questions of law and fact exist, placing the ultimate outcome of the litigation in doubt; 

(3) whether the value of an immediate recovery outweighs the mere possibility of future relief 

after protracted and expensive litigation; and (4) the judgment of the parties that the settlement is 

fair and reasonable.” Id. (citing Gottlieb v. Wiles, 11 F.3d 1004, 1014 (10th Cir. 1993).  

The purpose of the preliminary hearing is to ascertain whether there is a reason to notify 

the class members of the proposed settlement and proceed with the fairness hearing. See, e.g., 

Gautreaux v. Pierce, 690 F.2d 616, 621 n.3 (7th Cir. 1982). Under Federal Rule of Civil 

Procedure 23(e), once a class is certified, the action may not be settled, dismissed or 

compromised without court approval.  
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“If the preliminary evaluation of the proposed settlement does not disclose grounds to 

doubt its fairness or other obvious deficiencies . . . and appears to fall within the range of 

possible approval, the court should direct that notice under Rule 23(e) be given to the class 

members of a formal fairness hearing . . . .” 4 Alba Conte and Herbert B. Newberg, Newberg on 

Class Actions (“Newberg”) § 11:25 at 38 (4th ed. 2002) (citing Manual for Complex Litigation 

(Third) § 30.41). The Settlement Agreement in this case easily satisfies this standard. The 

proposed Settlement Agreement meets each of these four prongs set forth in Gottlieb v. Wiles, 11 

F.3d at 1014; see also Rutter & Wilbanks Corp. v. Shell Oil Co, 314 F.3d 1180, 1188 (10th Cir. 

2002). 

A. The Settlement Agreement Was Fairly and Honestly Negotiated. 

 The settlement negotiations have been fair, honest, and at arm’s length, and there are 

numerous examples of this. 

 First, Plaintiffs have “vigorously advocated their respective positions throughout the 

pendency of the case.” Lucas v. Kmart Corp., 234 F.R.D. 688, 693 (D. Colo. 2006) (quoting 

Wilkerson v. Martin Marietta Corp., 171 F.R.D. 273, 284 (D. Colo. 1997)). This case has been 

litigated over the course of over six years, during which time Plaintiffs engaged in extensive 

motions practice and an appeal. 

 In addition, the settlement is the result of a long process of arms’ length negotiations. As 

Defendants have represented, initial negotiations led to significant changes, albeit without a 
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written agreement. Plaintiffs corresponded and met from time to time throughout the litigation in 

an attempt to resolve it. Specifically, the Parties met in person on two occasions in 2013, the 

second with the assistance of Judge Steve Briggs of the Judicial Arbiter Group. They exchanged 

numerous emails and phone calls but were unable to resolve the litigation before the appeal. 

 Following the appeal and denial of rehearing, Plaintiffs began a process of telephone 

meetings and exchanges of drafts that led to the current proposed settlement agreement. 

(Robertson Decl. ¶¶ 15-17.)   

 Because the settlement resulted from arm’s length negotiations between experienced 

counsel after both parties conducted discovery, after a significant number of motions were 

brought and contested, and after extensive prior settlement discussions failed, the settlement 

should be presumed to be fair and adequate. Lucas, 234 F.R.D. at 693 (citing Wal-Mart Stores, 

Inc. v. Visa U.S.A., Inc., 396 F.3d 96, 116 (2d Cir. 2005) (holding that a “‘presumption of 

fairness, adequacy, and reasonableness may attach to a class settlement reached in arm’s-length 

negotiations between experienced, capable counsel after meaningful discovery.’” (quoting 

Manual for Complex Litigation (Third) § 30.42 (1995)))). The settlement in this case eliminates 

many of the barriers to access about which Plaintiffs complained and provides equal access to 

Hollister Co. stores for many more customers who use wheelchairs. 

 With respect to attorneys’ fees and costs, this Court previously agreed that Plaintiffs’ 

work merited an award of attorneys’ fees and costs. The award amount was $370,352.57 for fees 
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and $20,342.51 in costs. Although, on appeal, the Tenth Circuit reversed this Court on the 

merits, Plaintiffs now have reached a settlement with Defendants and achieved substantial results 

for the class. For example, Defendants represent that, as a result of this lawsuit, they have taken 

or will take the following actions:  

• Closing or altering at least 92 Hollister stores to remove the steps and replace 

them with a level entrance; 

• Lowering the height of primary sales counters;  

• Adding a second automatic push button on the side entrances; 

• Changing store procedures to attempt to ensure doors are unlocked during 

business hours and not blocked by merchandise;  

• Re-merchandising to attempt to ensure a 36-inch path of travel (with occasional 

32-inch pinch points for distances of less than 24 inches). 

See ECF No. 167.  

 This case seeks only injunctive relief for the class relating to the elevated entrances, and 

attorneys’ fees and costs. The settlement only releases the class from claims related to the 

elevated entrances. Because Title III does not have a damages remedy, 42 U.S.C. § 12188(a), 

any award of attorneys’ fees will not have the effect of diminishing monetary relief for the class. 

In light of the results achieved for the class, Plaintiffs’ request for $190,000 in fees is reasonable 

and appropriate. 
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B. Serious Questions of Law and Fact Exist, Placing the Ultimate Outcome of 
the Litigation in Doubt. 

 Although it is not appropriate at this stage of the litigation to evaluate the merits, 

Wilkerson, 171 F.R.D. at 284 (citing Carson v. American Brands, Inc., 450 U.S. 79, 88 n. 14 

(1981), Defendants prevailed on the core issue in this case on appeal to the Tenth Circuit. 

Although Plaintiffs could have sought certiorari or litigated further regarding the accessibility of 

the side entrances, they determined that it was in the best interests of the class to secure the 

above-described settlement terms from Defendants. The changes that Defendants have made 

throughout the course of the litigation and that they will make pursuant to the settlement 

agreement are substantial, especially in light of the legal status of case. 

C. The Value of an Immediate Recovery Outweighs the Mere Possibility of 
Future Relief After Protracted and Expensive Litigation. 

 
 Following settlement, over half of the Hollister Co. stores that, at the beginning of the 

litigation, allegedly had non-compliant entrances will be either closed or compliant. Where new 

entrances are constructed, all customers -- whether they use wheelchairs or not -- will enter and 

exit the stores the same way. This will happen before the end of 2016. Had the parties continued 

litigating to the United States Supreme Court, or tried the case before this court on the question 

of accessibility of the side entrances, it could have taken significantly longer before the case 

would be resolved. The stores to be remedied are distributed evenly around the country, and thus 

do not unduly prejudice one part of the class over another. While it is true that not all of the 
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stepped entrances are being remediated, in the Plaintiffs’ view, the proposed settlement 

represents a reasonable compromise between Defendants’ position that the Tenth Circuit’s 

decision essentially endorsed Hollister’s entrance configuration, and Plaintiffs’ position that a 

trial would demonstrate a pattern and practice of barriers making the side entrances 

non-compliant. (Robertson Decl. ¶ 20)   

D. The Judgment of the Parties That the Settlement Is Fair and Reasonable. 

 “Counsels’ judgment as to the fairness of the agreement is entitled to considerable 

weight.” Lucas, at 695 (quoting Marcus v. Kansas Dept. of Revenue, 209 F.Supp.2d 1179 

(D.Kan.2002), at 1183). Here, Plaintiffs’ counsel -- among whom are attorneys with substantial 

experience in complex litigation and disability class actions -- unanimously recommend this 

settlement as fair, adequate and reasonable. (See Robertson Decl. ¶¶ 3, 20.) 

 For example, as demonstrated by Plaintiffs’ Motion for Partial Summary Judgment (and 

the Statement of Interest submitted by the Department of Justice), Plaintiffs disagreed sharply 

concerning the proper number, location and appearance of accessible entrances required at the 

Hollister Co. stores. The outcome of either of the issues discussed above would have had a 

direct impact on the outcome of this litigation and the injunctive relief that could be obtained for 

the Settlement Class. Defendants’ proposed changes eliminate the need to litigate the issue 

further. 

II. The Notice, Notice Program and Objections Procedures Should Be Approved. 
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Rule 23(e)(1) requires that the Court “direct notice in a reasonable manner to all class 

members who would be bound by the proposal.” Here, Plaintiffs propose to mail notice to 

disability-related organizations throughout the country and distribute it through CCDC’s email 

alert system as well as posting it on CCDC’s website and in its offices. Plaintiff CCDC has a 

membership of over 2,000, including people with disabilities, their friends, family members and 

allies, making it the largest disability rights organization in the state. (Robertson Decl. ¶ 21.) 

Plaintiffs respectfully request that the Court approve this notice program and hold that it 

satisfies the requirements of due process and Rule 23. Plaintiffs further ask the Court to approve 

the form of notice, attached as Exhibit 2, that they propose using to effectuate notice to the 

members of the Settlement Class. Finally, Plaintiffs request that the Court approve the 

procedures for class members to object to the Settlement Agreement.  

 “The hallmark of the notice inquiry . . . is reasonableness.” Lucas, 234 F.R.D. at 696 

(quoting Sollenbarger v. Mountain States Tel. and Tel. Co., 121 F.R.D. 417, 436 (D.N.M. 

1988)). This is not a case like many other class actions where there is a list of shareholders of a 

company or purchasers of a product that can be obtained through reasonable efforts. To the 

contrary, Plaintiffs are not aware of any available list of individuals who use wheelchairs or 

scooters and patronize Hollister Co. stores. Nor do Plaintiffs believe that one could be created 

without months of effort and huge expenditure. Under such circumstances, individual notice is 

not required. Lucas, 234 F.R.D. at 696 (citing Sollenbarger, 121 F.R.D. at 437 (publication 
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notice sufficient to subgroup of class when efforts required for creating list of individuals would 

be excessive under the circumstances); see also 3 James Wm. Moore, et al., Moore’s Federal 

Practice 3d § 23.103[2][b], at 23 390.  

Plaintiffs also respectfully request that the Court approve the form of notice and hold that 

it satisfies Rule 23 and due process. “For due process purposes, rather than looking at actual 

notice rates, our precedent focuses upon whether the district court gave the best notice 

practicable under the circumstances . . . .” DeJulius v. New England Health Care Employees 

Pension Fund, 429 F.3d 935, 944 (10th Cir. 2005) (internal citations and quotations omitted ). 

“The legal standards for satisfying Rule 23(c)(2)(B) and the constitutional guarantee of 

procedural due process are coextensive and substantially similar.” Id. The proposed notice 

describes the Settlement Class, summarizes the proposed settlement, and explains to class 

members their right to object in writing and be heard in open court. See Notice, Ex. 2. Finally, 

Plaintiffs respectfully request that this Court approve the procedures for presenting objections, 

which will give class members one month from the publication of the notice to object, and 

require that class members file written objections in order to be heard at the Fairness Hearing. 

See Notice at p. 2. 

CONCLUSION 

For the foregoing reasons, Plaintiffs in this matter respectfully request that this Court:  

1. Grant preliminary approval of the Settlement Agreement;  
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2. Find that the proposed plan to provide notice to the class and the proposed form 

of notice satisfies the requirements of due process and Rule 23;  

3. Schedule a Fairness Hearing for the earliest convenient date 120 days after 

preliminary approval to determine whether the proposed Settlement Agreement is fair, 

reasonable and adequate and therefore should be approved.  
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Dated: April 3, 2015  Respectfully submitted,

/s/ Kevin W. Williams               
Kevin W. Williams 
Andrew C. Montoya 
Colorado Cross-Disability Coalition 
655 Broadway, Suite 775 
Denver, CO 80203 
Telephone: (720) 336-3584 
Email: kwilliams@ccdconline.org 
 
Amy F. Robertson 
Civil Rights Education and 

Enforcement Center 
104 Broadway, Suite 400 
Denver, CO 80203 
Telephone: (720) 757-7901 
Email: arobertson@creeclaw.org 
 
Bill Lann Lee 
Lewis, Feinberg, Lee, & Jackson, P.C. 
476 – 9th Street  
Oakland, CA 94607 
Telephone: (510) 839-6824 
Email: blee@lewisfeinberg.com 
 
Julia Campins 
Campins Benham-Baker, LLP 
8 California Street, Suite 703 
San Francisco, CA 94111 
Telephone: (415) 373-5376 
Email: julia@cbbllp.com 
 
Attorneys for Plaintiffs 
 
 
 

 
/s/ Mark A Knueve                
Thomas B. Ridgley 
Richard T. Miller 
Mark A. Knueve 
Vorys, Sater, Seymour and Pease LLP 
52 E. Gay Street 
Columbus, OH 43215 
Telephone: (614) 464-6387 
Email: maknueve@vorys.com 
 
Gregory A. Eurich 
Holland & Hart LLP 
555 17th Street, Suite 3200 
Denver, CO 80202 
Telephone: (303) 295-8749 
Email: geurich@hollandhart.com 
 
Attorneys for Defendants
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CERTIFICATE OF SERVICE 
 

I hereby certify that on April 3, 2015, I have caused to be electronically filed the foregoing 
with the Clerk of Courts using the CM/ECF system which will send notification of such filing to 
the following e-mail addresses: 

 
Mark A. Knueve 
Thomas B. Ridgley 
Vorys, Sater, Seymour and Pease LLP 
52 E. Gay Street 
Columbus, OH 43215 
Telephone: (614) 464-6387 
Email: maknueve@vorys.com 
Email: tbridgley@vorys.com 
 
 
Gregory A. Eurich 
Holland & Hart LLP 
555 17th Street, Suite 3200 
Denver, CO 80202 
Telephone: (303) 295-8749 
Email: geurich@hollandhart.com 

 
 

     /s/ Lauren Haefliger                        

 Lauren Haefliger 
 Legal Program Assistant 
 Colorado Cross-Disability Coalition 
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