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SUMMARY OF ARGUMENT 
 
The Department has at its disposal under the existing NEMT rules a plethora 

of possible means to “assure” that Leslie Taylor (or anyone else within its 

jurisdiction) gets to her medically necessary medical appointments. 42 C.F.R. § 

431.53; see also Opening Brief at 14, n.2 (the Department’s State Plan); Aplt. App. 

22-23 ¶ 125. In its response brief (“Response”), the Department does not deny that 

it has great discretion in providing such services. In addition, the Department 

ignores key facts in this case, which, if proven, demonstrate that the Department 

was fully aware of the tools at its disposal for providing reimbursement to  Ms. 

Taylor for NEMT services and even tried to use those tools to pay the attendants, 

which it now tell us it is unable to do. 

Beyond the multitude of services that were available to the Department 

under the NEMT program, the Department ignores that it has a duty and 

responsibility under Title II of the Americans with Disabilities Act (“Title II” and 

“ADA”), 42 U.S.C. § 12131 et seq., 28 C.F.R. § 36.130(b)(7) and Section 504 of 

the Rehabilitation Act (“Section 504”), 29 U.S.C. § 794(a) et seq., 45 C.F.R. § 84.4 

(general prohibitions against discrimination by programs and services that receive 

Federal financial assistance from the Department of Health and Human Services 

against qualified individuals with handicaps), to make reasonable modifications to 

its policies, practices and procedures when doing so is necessary to avoid 
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discrimination on the basis of disability. The facts in this case demonstrate the 

Department’s recognition of its obligations because the Department did, in fact, 

authorize payment to the attendants for the services they provided to Ms. Taylor. 

For these reasons the Department should be ordered to pay Ms. Taylor’s attendants 

for the time they spent driving her to and accompanying her for her medical 

appointments throughout the course of this case. 

The District Court erred in determining that the services for which Ms. 

Taylor sought reimbursement (payment to the attendants beyond the per-mile 

reimbursement rate) were not covered under the existing NEMT program. The 

District Court also erred in determining that the Department did not fail to 

appropriately modify its policies, practices and procedures as the ADA and Section 

504 require. The Department or the County should pay the attendants for the time 

they have already spent. “Meaningful access” to the NEMT service means access 

to the entire panoply of services available if that is what it takes to “assure” 

NEMT. 

This Court should also order the Department to establish a system of 

payment for Ms. Taylor’s attendants in those situations in which they must travel 

with her for medically necessary medical appointments in the future. 

ARGUMENT 
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I. Appellants’ Amended Complaint Sets Forth Sufficient Facts, 
Which, If Proven, Demonstrate the Department’s Treatment of Leslie Taylor 
Constituted Discrimination Based on Her Disability. 

 
The parties agree on the standard of review at issue, including any 

“heightened”
1
 review that might need to be applied by this Court as a result of the 

United States Supreme Court’s decisions in Bell Atl. Corp. v. Twombly, 550 U.S. 

544 (2007) and Ashcroft v. Iqbal, 556 U.S. 662 (2009) and this Court’s subsequent 

decisions applying those standards. None of the allegations in Appellants’ 

Amended Complaint amounts to a “conclusory allegation” (Twombly, 550 at 557). 

The Department does not argue and the District Court did not find that Appellants’ 

allegations are in any way implausible. See Iqbal, 556 U.S. at 695 (J. Souter, 

dissenting). Strangely, the Department does not even try to explain allegations in 

the Amended Complaint that demonstrate the Department knew that it could and 

should have reimbursed Ms. Taylor’s attendants for the time they spent driving her 

                                           
 1  In observing that “[t]here is disagreement as to whether this 
new [Twombly/ Iqbal] standard requires minimal change or whether it in fact 
requires a significantly heightened fact-pleading standard,” we concluded 
that the Twombly/Iqbal standard is a middle ground between heightened fact 
pleading, which is expressly rejected, and allowing complaints that are no 
more than labels and conclusions or a formulaic recitation of the elements of 
a cause of action, which the Court stated will not do. In other words, Rule 
8(a)(2) still lives. Under Rule 8, specific facts are not necessary; the 
statement need only give the defendant fair notice of what the claim is and 
the grounds upon which it rests. Burnett v. Mortgage Elec. Registration Sys., 
Inc., 706 F.3d 1231, 1235-36 (10th Cir. 2013) (quoting Khalik v. United Air 
Lines, 671 F.3d 1188, 1191 (10th Cir.2012) (internal quotations and citations 
omitted); see also S.E.C. v. Shields, 744 F.3d 633, 641 (10th Cir. 2014). 
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to medical appointments and accompanying her that was separate and apart from 

attendant care time. 

 The State Plan itself provides numerous ways the Department could 

reimburse Ms. Taylor’s attendants for their time. The entirety of the State Plan and 

the Department’s regulatory NEMT system is set forth in the Appellants’ 

Appendix (“App. App.”) at 16-17, 22-23 ¶¶ 82, 125. Under “METHODS FOR 

ASSURING TRANPORTATION,” the Department is not and has never been 

restricted to providing reimbursement at a per-mile rate. Under the State 

regulation: 

The Colorado Medical Assistance Program provides non-emergent 
medical transportation (NEMT) as an administrative service and 
administrative expense. The state-designated entity shall assure that 
necessary NEMT services covered by the Colorado Medical 
Assistance Program for clients with no other means of transportation 
are provided. The state-designated entity shall assure that necessary 
NEMT services covered by the Colorado Medical Assistance Program 
for clients who have no other means of transportation are provided. 
The state-designated entity can be either county departments of 
human/social services or a designated broker.  
 

Aplt. App. 22-23 ¶ 125 of the Amended Complaint. Contrary to the Department’s 

assertion that in rural areas, the “per-mile reimbursement” is and has always been 

the method it has used to assure NEMT services in rural areas is simply untruthful 

under the facts of this case and not consistent with its own regulatory scheme. The 

State regulation continues as follows: 
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Payment will be made for the least expensive transportation suitable 
to the client’s condition. The distance to be traveled, transportation 
methods available, treatment facilities available, and the physical 
condition and welfare of the client shall all determine the type of 
NEMT authorized. The type of transportation available may vary by 
region because of rural and urban conditions. 

 
Id. Although it is true that the Department handles NEMT differently depending on 

whether the service is provided in an urban or rural area, there is no restriction 

whatsoever specifying that a per-mile reimbursement is the only means available to 

the Department in rural areas. The Department’s regulation states the following: 

“Reimbursable NEMT methods shall include personal vehicle, ambulance, taxi, 

mobility vehicle, wheelchair van, bus, train, air, and other forms of public and 

private conveyance.” Id. The regulation in no way restricts payment to a per-mile 

reimbursement. Instead, it, like its federal counterpart, requires an analysis of the 

situation at hand and may require the Department pay for airfare if necessary to 

assure medically necessary transportation is provided. Id. That is precisely why, 

during the administrative proceedings in this case, the Department authorized the 

County to send Ms. Taylor a check in the amount of $1,107.00, separate and apart 

from the mileage reimbursements Ms. Taylor had been receiving from the 

Department County for her NEMT trip. Id. at 19 ¶¶ 102-105. 

 In its Response Brief, the Department argues that Ms. Taylor was somehow 

confused about the Department’s policy regarding payment for NEMT services in 

rural areas, and that because “the Department was not originally represented by 
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counsel,” see Response at 25, there was confusion as to the rules governing NEMT 

reimbursement outside of the brokered areas. Exactly the opposite is true. As the 

Amended Complaint alleges, counsel for the Department (Assistant Attorney 

General Joan E. Smith) attempted to get the administrative action dismissed 

because, in the words of the Department’s counsel, the Department had  

reimbursed [Ms. Taylor] for non-emergent medical transportation 
attendant care and mileage to and from medical appointments. Check 
number 004172 covers mileage reimbursement. Exhibit 1. Check 
number 001557 covers attendant reimbursement. Exhibit 2. 
 

Aplt. App. at 20 ¶ 106. Nothing could be clearer. Counsel for the Department 

attempted to have the administrative action dismissed because, as she explained, 

the attendants had been paid for their time separately and apart from the per-mile 

reimbursement given to Ms. Taylor for purposes of using her own vehicle. These 

facts in the Amended Complaint show the Department, represented by counsel, 

understood that under the NEMT program, the Department had the ability, power 

and authority to pay for the time the attendants spent driving and accompanying 

Ms. Taylor on her non-emergency medical trips. If the Department’s only method 

for NEMT reimbursement for rural areas was to pay a per-mile reimbursement to 

the individual Medicaid recipient, counsel representing the Department failed to 

inform the administrative law judge of that fact during the administrative 

proceedings. There has been no question in this case that the Department has taken 

the position that the Consumer Directed Attendant Support Services (“CDASS”) 
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program does not and will not pay for reimbursement for transporting a client, and 

the Department has reinforced its position with respect to that rule again in its 

Response Brief. See Resp. at 2 (“the CDASS program never compensates for the 

transportation itself.”). Id. (emphasis added); see also Aplt. App. at 17-18 (the 

Department refused Ms. Taylor’s and Ms. Reiskin’s request that CDASS hours be 

adjusted to allow for transportation time). But see Argument regarding reasonable 

modifications in policies, practices and procedures discussed infra. Nevertheless, 

the Department’s own lawyer made it clear to the administrative law court that the 

Department expected it would have to pay the drivers separately under the NEMT 

program. 

 Throughout the entirety of this case, Ms. Taylor, CCDC and Ms. Taylor’s 

attendants had every reason to believe that the attendants would be reimbursed for 

the time spent driving and accompanying Ms. Taylor separate and apart from the 

per-mile reimbursement rate is provided to all Medicaid recipients who can drive 

themselves to medical appointments outside of urban, brokered service areas. The 

allegations in the Amended Complaint show that Ms. Taylor and Ms. Reiskin were 

working with Department and the County transportation provider for an extended 

period of time to try to figure out a way to get Ms. Taylor’s attendants paid for this 

additional time. See Aplt App. at 12-20 ¶¶ 34-106. The County sent a check to Ms. 

Taylor for $1,107.00, but the Department does not explain why it so suddenly and 
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abruptly changed its mind. Ms. Taylor was provided with no explanation of why 

the attendants were not paid and instead was left trying to pay them out of 

whatever remaining funds she had. Instead, she had to use the per-mile 

reimbursement that she received to keep her vehicle, a very old Cadillac Celera, 

running and insured. Aplt. App. at 22 ¶¶ 122-123. 

 Regardless of which method the Department used to reimburse NEMT 

services for Ms. Taylor -- whether it be by “ambulance, taxi, mobility vehicle, 

wheelchair van, bus, train, air, and other forms of public and private conveyance” -

- there can be no doubt that the reimbursement by the Department would have 

included payment of the ambulance driver, taxi driver, mobility vehicle driver, 

wheelchair van driver, bus driver, train driver, airline pilot or any other operator 

any other form of public or private conveyance. Again, the per-mile reimbursement 

to any Medicaid recipient comes when that individual must use his or her own 

vehicle because the Department has not provided another way for that person 

travel to his or her medical appointments. To the extent the Department disputes 

this fact, this case should move forward into discovery and not be decided on 

conclusory allegations made by the Department to the contrary. 

 In its Response, the Department now claims that, even though their own 

regulations allow payment for overnight hotel stays, airfare and many other 

sources of transportation and means of getting Medicaid clients to medical 
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appointments, a particular code only allows payment for an attendant if a trip 

cannot be completed in one calendar day. See Resp. at 31. A particular code may 

only apply under those circumstances, but the District Court dismissed this case 

pursuant to Fed. R. Civ. P. 12(b)(6), ignoring that it must construe all allegations 

Plaintiffs made as true. The question of whether the Department (under the advice 

of its lawyer) attempted to pay the attendants separately from the per-mile 

reimbursement given to Ms. Taylor should be construed as an admission by the 

Department that it was able to pay Ms. Taylor’s attendants for their time driving 

and accompanying her to her medical appointments, and not be decided on a 

procedural motion.  

 In addition, as set forth in the Amended Complaint, Ms. Taylor’s attendants 

have said that, in the absence of meaningful compensation, they cannot and will 

not continue to provide the service of driving her to appointments and spending the 

amount of time they need to spend apart from their normal CDASS work in order 

to assist her. Aplt. App. 27 ¶ 147. “In reviewing a dismissal, a court must accept as 

true all well-pleaded facts, as distinguished from conclusory allegations, and those 

facts must be viewed in the light most favorable to the non-moving party. Shero v. 

City of Grove, Okl., 510 F.3d 1196, 1200 (10th Cir. 2007) (citing Moya v. 

Schollenbarger, 465 F.3d 444, 455 (10th Cir. 2006). “The complaint must plead 

sufficient facts, taken as true, to provide ‘plausible grounds’ that discovery will 
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reveal evidence to support the plaintiff’s allegations. Shero, 510 F3d at 455 

(quoting Twombly, 550 U.S. at 544). The Department has not explained why it 

believes that the allegations made by Ms. Taylor’s attendants are not “plausible.” It 

seems quite plausible that employees will not work if they are not paid. See 

Robbins v. Oklahoma, 519 F.3d 1242 (10th Cir. 2008). 

The most difficult question in interpreting Twombly is what the Court 
means by “plausibility.” The Court states that the complaint must 
contain “enough facts to state a claim to relief that is plausible on its 
face.” Id. at 1974. But it reiterates the bedrock principle that a judge 
ruling on a motion to dismiss must accept all allegations as true and 
may not dismiss on the ground that it appears unlikely the allegations 
can be proven. “[A] well-pleaded complaint may proceed even if it 
strikes a savvy judge that actual proof of those facts is improbable, 
and ‘that a recovery is very remote and unlikely.’” Id. at 1965 . . . . 
Thus, “plausible” cannot mean “likely to be true.” Rather, 
“plausibility” in this context must refer to the scope of the allegations 
in a complaint: if they are so general that they encompass a wide 
swath of conduct, much of it innocent, then the plaintiffs “have not 
nudged their claims across the line from conceivable to plausible.” Id. 
at 1974. The allegations must be enough that, if assumed to be true, 
the plaintiff plausibly (not just speculatively) has a claim for relief. 

 
Robbins, 519 F.3d at 1247 (internal citations omitted). There is no reason to 

discredit or find implausible or “sketchy,” see Robbins at 1248 (quoting Airborne 

Beepers & Video, Inc. v. AT & T Mobility L.L.C., 499 F.3d 663, 667 (7th 

Cir.2007)), the allegation made by Ms. Taylor’s attendants that they will no longer 

accompany her in the absence of a commitment the Department once made that 

they were to be paid for the time they have already spent and to be paid for the 

time that they will spend going forward. In fact, in light of circumstances and other 
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allegations in the Amended Complaint, it makes perfect sense that Ms. Taylor’s 

attendants would not continue to provide the service without just compensation. 

The only allegation that does not make sense in this case is why, suddenly and 

without explanation, the Department changed its mind and decided not to pay the 

attendants separately and apart from the mileage reimbursements to Ms. Taylor.  

 Despite the arguments concerning whether payment to Ms. Taylor on the 

per-mile reimbursement would be sufficient to pay for her gasoline, wear and tear 

her vehicle, insurance and still provide for appropriate wage for her attendants, that 

is not the question that should be testing purposes of a motion to dismiss.  

The question is whether Ms. Taylor was treated differently from other 

Medicaid recipients: those with disabilities and those without. The Department has 

said, without any basis or proof whatsoever, that she has been treated the same, but 

there is no evidence of that in the record. This case should go forward, this Court 

should allow discovery on these questions to determine whether all Medicaid 

recipients in Ms. Taylor’s situation truly receive the same treatment. In this case 

Plaintiff allege that Ms. Taylor requires the assistance of her attendants when she 

attends NEMT appointments. In the absence of any discovery whatsoever, it is the 

Department, not Appellants, who are setting forth conclusory allegations.  
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Ms. Taylor and her attendants
2
 were denied meaningful access under the 

NEMT program, because everyone else is entitled to individualized consideration 

as to their needs under the NEMT program. Ms. Taylor’s claims are disability-

based because she would not need her attendants to travel with her if her disability 

did not prevent her from driving, and if, as a result of her disabilities, she did not 

need her attendants to be with her when she travels to her medical appointments. 

Ms. Taylor will not be provided meaningful access to her medically necessary 

medical appointments if her attendants are not paid to travel with her. The real 

question in this case is not whether Ms. Taylor and her attendants will be denied 

meaningful access to the NEMT program, but rather, whether Ms. Taylor and her 

attendants will be denied meaningful access to the medical benefits/appointments. 

NEMT is a program the Department uses to assure that end, and the Department 

clearly provides a lesser service to Leslie Taylor than it does to all of its other 

Medicaid recipients who use any of the services. Therefore, the Department 

discriminates in providing NEMT services to Ms. Taylor and her attendants. 

II.  The Department Failed to Make a Reasonable Modification of 
Policy, Practice and/or Procedure As Is Required by the ADA and Section 504 

 
 Even if under the NEMT program the Department is unable for some reason 

to pay Ms. Taylor’s attendants for the time they spend accompanying her and 

                                           
2  The attendants’ ADA relationship/Association claims have 

been explained in Appellants' Opening Brief at 41-42. 
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driving her to her appointments, the ADA and Section 504 require the Department 

to make reasonable modifications to their policies, practices and procedures. Ms. 

Taylor and Ms. Reiskin requested that the Department do so under the CDASS 

program, that they modify the NEMT program, that they modify the rule that only 

people over the age of 60 can use Dolores County’s transportation service or that 

they modify the CDASS rule stating that the Department will not pay for the time 

attendants spend driving or accompanying CDASS clients. Aplt. App. at 13-20 ¶¶ 

43-109. The Department refused to make any modification whatsoever to its 

CDASS rule, it refused to change the age limit on the Dolores County Senior 

Shuttle, and it refused to provide services under the NEMT program after deciding 

that it would no longer pay the drivers.  

 Under the ADA, “no qualified individual with a disability shall, by reason of 

such disability, be excluded from participation in or be denied the benefits of the 

services, programs, or activities of a public entity, or be subjected to discrimination 

by any such entity.” 42 U.S.C. § 12132; 28 C.F.R. § 35.130(a) (same); 45 C.F.R. § 

84.4 (under Section 504, same). Ms. Taylor, who, because of her disability, 

requires an attendant to travel with her, is limited by (treated differently from or 

discriminated against by) what the Department provides to all Medicaid NEMT 

users -- the per-mile reimbursement.  This is discrimination because only Ms. 
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Taylor must pay the attendants who must travel with her out of that mileage 

reimbursement.  

 Under the ADA: it is unlawful discrimination to “[a]fford a qualified 

individual with a disability an opportunity to participate in or benefit from the aid, 

benefit, or service that is not equal to that afforded others[,]” 28 C.F.R. § 

35.130(b)(1)(ii); 45 C.F.R. § 84.4(b)(ii) (under Section 504, same); to “[p]rovide a 

qualified handicapped person with an aid, benefit, or service that is not as effective 

as that provided to others[,]” 28 C.F.R. § 35.130(b)(1)(iii); 45 CFR § 

84.4(b)(1)(iii) (under Section 504, same); “[o]therwise limit a qualified 

handicapped person  in the enjoyment of any right, privilege, advantage, or 

opportunity enjoyed by others receiving an aid, benefit, or service[,]” 28 C.F.R. § 

35.130(b)(1)(vii); 45 C.F.R. § 84.4(b)(vii). When the Department has at its 

disposal the ability to pay for services such as airline travel, ambulance travel, taxi 

travel and the like, and it also has available to it the ability to pay the per-mile 

reimbursement to nondisabled and disabled Medicaid NEMT users who can drive 

themselves, the Department cannot claim that Ms. Taylor is receiving the same 

treatment when she must use her per-mile reimbursement to pay others to travel 

with her. 

 In addition, Ms. Taylor and Ms. Reiskin suggested several reasonable 

modifications in policies, practices and procedures that would have avoided this 
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discrimination on the basis of Ms. Taylor’s disability. “Once the plaintiff produces 

evidence sufficient to make a facial showing that accommodation is possible, the 

burden of production shifts to the [defendant] to present evidence of its inability to 

accommodate.” White v. York Int’l Corp., 45 F.3d 357, 361 (10th Cir. 1995). The 

Department has produced no evidence whatsoever in this case that it could not 

modify any one of these policies. It simply refused to do so. Once the plaintiff 

“demonstrate[s] that an accommodation appears reasonable on its face[,] [t]he 

burden of production then shifts to the [defendant] to present evidence of its 

inability to accommodate.” Mason v. Avaya Commc’ns, Inc., 357 F.3d 1114, 1122 

(10th Cir. 2004) (internal citations and quotations omitted). The Department has 

put forth no argument whatsoever regarding these defenses. It simply said, “No,” 

to Ms. Taylor’s and Ms. Reiskin’s requests. 

 
Respectfully submitted on this 2nd day of February, 2015, 
 
COLORADO CROSS-DISABILITY COALITION LEGAL PROGRAM 
 
  /s/ Kevin W. Williams       
Kevin W. Williams 
 
Counsel for Plaintiffs-Appellants 
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STATEMENT REGARDING ORAL ARGUMENT 
 

Plaintiff-Appellants request oral argument in this case. 
 

CERTIFICATE OF COMPLIANCE WITH FED. R. APP. P. 32(A) 
 
I hereby certify that this brief complies with the type-limitation set forth in 

Fed. R. App. P. 32(a)(7)(B). According to CCDC’s word processing system, 

Microsoft Word, there are 3,729 words in the foregoing brief, excluding the 

corporate disclosure statement, table of contents, table of authorities, statement 

regarding oral argument, this certificate, the title page, and the addendum.  

I further certify that is brief has been prepared in a proportionally spaced 

typeface using Microsoft Word 2010 in 14-point Times New Roman typeface and 

therefore complies with the typeface requirements of Fed. R. App. P. 32(a)(5) and 

the type style requirements of Fed. R. App. P. 32(a)(6).  

  /s/ Kevin W. Williams   
Kevin W. Williams.   
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CERTIFICATE OF DIGITAL SUBMISSION 
 

I hereby certify that with respect to the foregoing: 
 
1. All required privacy redactions have been made per 10th Cir. R. 25.5; 

2. If required to file additional hard copies, that the ECF submission is an exact 

copy of those documents; and  

3. The digital submissions have been scanned for viruses with the most recent 

version of a commercial virus scanning program, ESET Security, and according 

to the program are free of viruses.  

 /s/ Kevin W. Williams   
Kevin W. Williams  

Appellate Case: 14-1161     Document: 01019379414     Date Filed: 02/02/2015     Page: 21     



18 
 

 
CERTIFICATE OF SERVICE 

 
I hereby certify that on February 2, 2015, I have caused to be electronically 

filed the foregoing document with the Clerk of Courts using the CM/ECF system 

which will send notification of such filing to the following:  

W. Eric Kuhn 
eric.kuhn@state.co.us 

 
  /s/Lauren Haefliger  

      Lauren Haefliger 
CCDC Legal Program Assistant 
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