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Glossary 

 

 
NEMT: The Medicaid Non-Emergent Medical Transportation program. This 
program provides transportation to medical appointments for Medicaid recipients. 
The transportation is provided in different ways depending on the recipient’s 
location. 
 
CDASS: Consumer Directed Attendant Support Services. CDASS is a service 
delivery option available under Colorado Medicaid through which a Medicaid client 
receives a budgetary allocation and can select, train, supervise, dismiss, and 
manage her own care attendants. 
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STATEMENT OF THE CASE 

The Colorado Department of Health Care Policy and Financing is the single 

state agency that administers the Medicaid program in Colorado under Title XIX of 

the Social Security Act. Colo. Rev. Stat. § 25.5-4-104 (2014). Leslie Taylor is a long-

time client of the Medicaid program. Ms. Taylor has disabilities and requires 

services to assist her in her home. Aplt. App. at 12, ¶¶ 32–35.  

Ms. Taylor accesses these home health services under the Medicaid program. 

Id. at 13, ¶ 51. The program she is enrolled in provides extra benefits to Ms. Taylor 

over those that are included with the basic level of Medicaid eligibility. Ms. Taylor 

has elected to receive the delivery of these Medicaid services through the 

Consumer Directed Attendant Support Services (CDASS) option. Id. at 13, ¶ 53. 

CDASS permits Ms. Taylor to select her own attendants. She may train, supervise, 

and dismiss those attendants who provide personal care. Under the CDASS 

program, Ms. Taylor receives a budget for authorized services. Ms. Taylor manages 

her own budget and decides when these services are provided. 

Jacob Cooke and Nicole Cooke are the attendants that Ms. Taylor has selected 

to provide personal care. Id. at 11, ¶¶ 20, 24. CDASS pays an hourly wage to Ms. 

Cooke and Mr. Cooke when they are providing authorized services to Ms. Taylor 

under her direction. Id.at 14, ¶ 60.  
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The dispute in this appeal centers on reimbursement for transporting Ms. 

Taylor to her medical appointments. Transporting a client is not an authorized 

service under CDASS and cannot be reimbursed under that program’s rules. Id. at 

16, ¶ 70; 10 Colo. Code Regs. 2505-10 §§ 8.489.22.B1, 8.489.31.Q.22. Attendants 

can be compensated for performing approved, necessary personal care tasks during 

a trip. However, the CDASS program never compensates for the transportation 

itself. Id. 

Rather, transportation is provided through the Non-Emergent Medical 

Transportation (NEMT) benefit, which is a separate and distinct Medicaid 

program from CDASS. The NEMT program offers transportation to and from 

necessary medical appointments for Medicaid clients who have no other means of 

transportation. NEMT is an administrative benefit, not a medical benefit. 

Transportation under NEMT is provided in two primary ways—brokered 

rides and mileage reimbursement. First, clients who reside in a nine-county region 

                                      
1 “Personal care staff shall not perform tasks that are not included under INCLUSIONS for each 
personal care task listed in Section 8.489.30, or tasks that are not listed. For example, personal 
care staff shall not provide transportation services and shall not provide financial management 
services. Clients, family, or others may choose to make private pay arrangements with the 
provider agency for services that are not Medicaid benefits, such as companionship.”  
10 Colo. Code Regs. 2505-10 § 8.489.22.B. 
2 “Accompanying is considered skilled when any of the tasks performed in conjunction with the 
accompanying are skilled tasks. Accompanying does not include transporting the client.”  
10 Colo. Code Regs. 2505-10 § 8.489.31.Q.2. 
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along the front-range can access transportation through a brokered service. In the 

brokered area, a Medicaid client can call the transportation broker and the broker 

will arrange a ride.  

For individuals who reside outside of the brokered transportation area, the 

manner in which transportation is provided under the NEMT program varies by 

county. Some counties are able to provide or arrange rides directly. The other 

service delivery model available to counties is mileage reimbursement. Under this 

option, a Medicaid client is reimbursed for the miles they travel to a medical 

appointment. The mileage reimbursement rate varied between 37¢ and 39¢ per mile 

for the time periods in question in the lawsuit below. All Medicaid clients in the 

same areas receive the same method of reimbursement for their trips. All clients 

receiving mileage reimbursement are paid the same per-mile rate. 

Ms. Taylor lives in Cahone, Colorado, which is in Montezuma County. 

Aplt. App. at 12, ¶¶ 31, 39. Montezuma County is outside of the brokered 

transportation area. Id. ¶ 39. NEMT services are provided to Ms. Taylor through 

the neighboring Dolores County. Dolores County provides service under NEMT in 

two ways. First, the County senior service center provides wheelchair-accessible 

vans. Id. at 15, ¶ 68–69. This service is provided for all Medicaid NEMT clients 

regardless of age. For clients who are unable to use that service, the County 

provides per-mile reimbursement. 
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Ms. Taylor asserts in her complaint that the wheelchair-accessible van service 

was only available to individuals who are older than 60. Id. ¶ 71. While the County 

disagrees with this assertion, it must be taken as true for the purposes of this appeal 

under the applicable standard of review. Regardless, Ms. Taylor is now older than 

60 and can access the wheelchair van in her county. Br. of Appellants at 3, n. 1. 

Ms. Taylor has taken exception with the per-mile reimbursement method for 

some time. In 2009, she filed an administrative appeal with the Colorado Office of 

Administrative Courts. Aplt. App. at 40, n. 3. In that appeal, she sought to compel 

the Department to pay her attendants an hourly wage to drive her. Id. She prevailed 

in front of an administrative law judge, but that decision was subsequently 

overturned in the Department’s Final Agency Decision. Id. 

Ms. Taylor sought judicial review of that decision in state district court, 

adding § 1983 claims to her complaint. Id. The district court bifurcated the judicial 

review from the § 1983 claims. Id. In its decision, the state district court determined 

that the Department “was not violating applicable statutes and regulations by 

refusing to pay attendants an hourly wage for travel time on top of the mileage 

reimbursements.” Id. Accordingly, the court affirmed the Department’s Final 

Agency Decision. 

Before the state court could address the § 1983 claims, the parties agreed to 

dismiss the state court lawsuit. Id. Ms. Taylor then filed her complaint, and a first 
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amended complaint, in federal district court. In that suit, she sought an order 

declaring the Department and its executive director to be in violation of the 

Americans with Disabilities Act and the Rehabilitation Act. Id. at 34–35. She 

further sought an injunction compelling the Department to modify its programs so 

that attendants could be reimbursed for accompanying Medicaid clients on NEMT 

trips, presumably in addition to the mileage reimbursement. Id.  

The Department filed a motion to dismiss, which was fully briefed. The 

federal district court concluded that the Department’s “policy does not deny 

meaningful access to the offered benefits” and, thus, “plaintiffs fail to state a claim 

upon which relief can be granted.” Id. at 52. The district court dismissed the first 

amended complaint. 

Ms. Taylor now appeals seeking review of the district court’s decision and 

asking whether the Department’s policy denies her meaningful access to the 

NEMT program, whether the Department’s policy violates the ADA and the 

Rehabilitation Act, and whether the district court so misunderstood her arguments 

that it would be manifestly unjust not to reverse its decision. 

SUMMARY OF THE ARGUMENT 

In order to state a claim for relief under the Rehabilitation Act or the 

Americans with Disabilities Act, Ms. Taylor would have to demonstrate that she 
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was denied “meaningful access” to Medicaid services. She failed to make plausible 

allegations in her amended complaint that would support such a claim.  

Rather than showing that she was denied meaningful access to the program, 

her complaint demonstrates that she had full participation. She requested and 

received reimbursement for her mileage at the full reimbursement rate. She 

arranged with individuals to drive her and compensated those individuals for their 

time. There is not a single allegation of a single missed medical appointment due to 

transportation. 

Instead, her complaint reveals that it is her geography and her individual 

circumstances that make the neutral NEMT reimbursement level insufficient for 

her. She receives a mileage reimbursement and is treated in the same way as every 

other Medicaid recipient in the same region. She receives the full amount of the 

benefit. 

Further, it is settled law that it is not a denial of meaningful access under the 

ADA simply because a benefit allotment does not fully meet an individual’s needs. 

The Medicaid benefit in this case is a per-mile reimbursement and Ms. Taylor fully 

accessed that benefit. Thus, there is no showing that Ms. Taylor was excluded from 

a government program. 

Further, the complaint fails to demonstrate that there was any discrimination 

on the basis of disability for either Ms. Taylor or the Cookes. Ms. Taylor was 
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treated in the same way as ever other Medicaid recipient in her area. The Cookes 

were not paid for driving Ms. Taylor. They were not paid because they were never 

hired to be drivers, not because of any discrimination based on their association 

with the disabled. Instead, they are attendants under CDASS and were 

compensated as appropriate under that program’s rules. 

Nor is the Department required to “modify” its program to accommodate Ms. 

Taylor. A modification is only required when it would allow her to access a benefit 

that she could not because of her disability and not some quality she shares with the 

public at large. The determining quality here is where she lives—one she shares 

with everyone in her region. The benefit that she seeks—a paid driver—is not a 

benefit available to anyone in her region, regardless of disability. Accordingly, even 

if she did not have a disability, it is not a benefit she could access. 

Nor would the district court’s “misapprehension” of the NEMT rules work a 

“manifest injustice” here. If anything, the third issue on appeal is a nullity. The 

district court considered and reconsidered the same legal questions and reached the 

same result. That result was not the result of misapprehension, but rather the 

district court disagreed with Ms. Taylor. This Court will consider those same 

questions for a third time. Given that the district court reached the same conclusion 

both times, it will have no bearing on the ultimate outcome. There was simply no 

abuse of discretion by the district court.  
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ARGUMENT 

I. Standard of Review 

The legal sufficiency of a complaint is a question of law. Smith v. United States, 

561 F.3d 1090, 1098 (10th Cir. 2009). The Department agrees that the court 

reviews de novo the grant of a motion to dismiss under Fed. R. Civ. P. 12(b)(6) for 

failure to state a claim. Howard v. Waide, 534 F.3d 1227, 1242–43 (10th Cir. 2010). 

In doing so, the court will “accept as true all well-pleaded facts, as distinguished 

from conclusory allegations, and view those facts in the light most favorable to the 

nonmoving party.” Moya v. Schollenbarger, 465 F.3d 444, 455 (10th Cir. 2006) 

(quoting Maher v. Durango Metals, Inc., 144 F.3d 1302, 1304 (10th Cir. 1998)).  

The United States Supreme Court put forth a new inquiry in recent years for 

federal courts to use in determining motions to dismiss. See, e.g., Bell Atl. Corp. v. 

Twombly, 550 U.S. 544, 570 (2007). The Supreme Court held that to survive a Rule 

12(b)(6) motion, the complaint must contain “enough facts to state a claim to relief 

that is plausible on its face.” Id. at 570; see also, Ridge at Red Hawk, L.L.C. v. 

Schneider, 493 F.3d 1174, 1177 (10th Cir. 2007). The plausibility standard “asks for 

more than a sheer possibility that a defendant has acted unlawfully.” Ashcroft v. 

Iqbal, 556 U.S. 662, 678 (2009). To withstand a motion to dismiss, plaintiffs must 

include enough facts to “nudge[] their claims across the line from conceivable to 

plausible.” Twombly, 550 U.S. at 570. 
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Fed. R. Civ. P. 8(a) does not require detailed factual allegations, but it does 

require more than “an unadorned, the-defendant-unlawfully-harmed-me 

accusation.” Ashcroft, 556 U.S. at 678. “A pleading that offers ‘labels and 

conclusions’ or a ‘formulaic recitation of the elements of a cause of action will not 

do.’” Iqbal, 556 U.S. at 678 (quoting Twombly, 550 U.S. at 555). “Nor does a 

complaint suffice if it tenders ‘naked assertion[s]’ devoid of ‘further factual 

enhancement.’” Id. (quoting Twombly, 550 U.S. at 557). 

In Iqbal, the Supreme Court provided a framework for a court considering a 

motion to dismiss. First, the court should identify statements in the pleadings that 

are not entitled to the assumption of truth because they are mere conclusions 

unsupported by factual allegations. Iqbal, 556 U.S. at 680. Second, where there are 

well-pleaded factual allegations, a court should assume their veracity and then 

determine whether they plausibly give rise to an entitlement to relief. Id. at 679. 

These standards are applicable to Ms. Taylor’s first two issues on appeal.  

Ms. Taylor’s third issue on appeal challenges the district court’s denial of her 

Motion to Reconsider. A motion to reconsider is reviewed for abuse of discretion. 

Buell v. Security Gen. Life Ins. Co., 987 F.2d 1467, 1472 (10th Cir. 1993) (citing 

Comm. for First Amendment v. Campbell, 962 F.2d 1517, 1523 (10th Cir. 1992)). 
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II. The Department provides NEMT services to all Medicaid clients in the 
same ways and has not discriminated against Ms. Taylor or the other 
plaintiffs on the basis of disability. 

This case boils down to four facts. NEMT services are provided in Ms. 

Taylor’s home area through a per-mile reimbursement. Aplt. App. at 19, ¶ 98. Ms. 

Taylor requested reimbursement for trips she had taken to medical appointments. 

Id. at 18, ¶¶ 95–96. The County reimbursed her for those trips at the program’s 

mileage rate. Id. at 18–19, ¶¶ 97–98. Ms. Taylor now claims that reimbursement 

discriminates against her because it is insufficient payment due to her particular 

individualized circumstances. Id. at 22, ¶ 123. 

This is exactly the situation that this Circuit and the United States Supreme 

Court have previously addressed. Where a regulation is “neutral on its face, is not 

alleged to rest on a discriminatory motive, and does not deny the handicapped 

access to or exclude them from the particular package of Medicaid services” the 

state does not violate the Rehabilitation Act. Alexander v. Choate, 469 U.S. 287, 309 

(1985). Nor must a state modify its Medicaid program in such a situation. Id.  

A. The Rehabilitation Act and the ADA prohibit discrimination on the 
basis of disability but do not require that services are increased for 
those with disabilities. 

The starting point for the analysis in this case is the Americans with 

Disabilities Act (ADA) and the Rehabilitation Act. The ADA provides that “no 

Appellate Case: 14-1161     Document: 01019370045     Date Filed: 01/14/2015     Page: 16     



11 
 

qualified individual with a disability shall, by reason of such disability, be excluded 

from participation in or be denied the benefits of the services, programs, or 

activities of a public entity, or be subjected to discrimination by any such entity.” 

42 U.S.C. § 12132. In order to sustain a claim under Title II of the ADA, a plaintiff 

must prove “(1) that he [or she] is a qualified individual with a disability; (2) that he 

[or she] was either excluded from participation in or denied the benefits of some 

public entity’s services, programs, or activities, or was otherwise discriminated 

against by the public entity; and (3) that such exclusion, denial of benefits, or 

discrimination was by reason of the plaintiff’s disability.” Gohier v. Enright, 

186 F.3d 1216, 1219 (10th Cir. 1999). 

Similarly, section 504 of the Rehabilitation Act provides that “[n]o otherwise 

qualified individual with a disability … shall, solely by reason of her or his disability, 

be excluded from the participation in, be denied the benefits of, or be subjected to 

discrimination under any program or activity receiving Federal financial 

assistance.” 29 U.S.C. § 794(a). A plaintiff must satisfy a four-prong test in order to 

state a viable claim under § 504. A “plaintiff must prove (1) that he is a 

‘handicapped individual’ under the Act, (2) that he is ‘otherwise qualified’ for the 

[benefit] sought, (3) that he was [discriminated against] solely by reason of his 

handicap, and (4) that the program or activity in question receives federal financial 
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assistance.” Cohon v. New Mexico Dep’t of Health, 646 F.3d 717, 725 (10th Cir. 2011) 

(quoting Johnson by Johnson v. Thompson, 971 F.2d 1487, 1492 (10th Cir. 1992)).  

Claims under the ADA and the Rehabilitation Act share common standards 

for evaluation. Wilkerson v. Shinseki, 606 F.3d 1256, 1262 (10th Cir. 2010); Cohon, 

646 F.3d at 725 (quoting Patton v. TIC United Corp., 77 F.3d 1235, 1245 10th Cir. 

1996)). The district court considered the claims under the two statutes together. 

Aplt. App. at 44. Ms. Taylor frames her first two issues in a way that implicates 

both the ADA and the Rehabilitation Act.  

Her first two issues on appeal ask (1) whether the Department’s policies 

“deny such disabled Medicaid recipients meaningful access to the NEMT 

program” and (2) whether those policies “requir[ing] such disabled Medicaid 

recipients to make payments to the attendant and act in the role of an employer 

discriminate against such disabled Medicaid recipients in violation of Title II of the 

Americans with Disabilities Act and Section 504 of the Rehabilitation Act[.]”  

Br. for Appellants 1.  

As a threshold matter, both questions begin with the same clause: “Does the 

Department’s restriction of per-mile reimbursement only to NEMT-eligible 

Medicaid recipients who have disabilities that require them to have an attendant 

travel with them…” Id. If this opening clause is meant to suggest that the per-mile 

reimbursement is only restricted to recipients with disabilities, that is not supported 
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by the complaint or the brief itself. There is no question that reimbursement 

outside the brokered service area is through a per-mile rate. Aplt. App. at 50. Thus 

the questions, as framed, do not represent this case. There is no allegation that the 

Colorado Medicaid program restricts per-mile reimbursement to NEMT-eligible 

Medicaid recipients with disabilities only, or to those with disabilities who require 

an attendant to drive them. Mileage reimbursement is used for all Medicaid 

recipients outside the brokered service area.  

Taking this issue aside, it seems that Ms. Taylor’s first two questions ask 

whether she was denied meaningful access to the NEMT program and, if she was 

denied access to the program, whether that denial was on the basis of her disability 

in violation of the ADA and the Rehabilitation Act. The United States Supreme 

Court and the Tenth Circuit have previously examined the legal issues that control 

this appeal.  

B. A provision of services that is neutral on its face, is not alleged to 
rest on a discriminatory motive, and does not deny the 
handicapped access to or exclude them from the particular 
package of services, is not actionable under § 504. 

In Alexander v. Choate, a unanimous United States Supreme Court examined 

whether the impact of Tennessee’s reduction in the number of covered inpatient 

days under its Medicaid program on disabled recipients would be a cognizable claim 

under § 504 of the Rehabilitation Act of 1973 or its implementing regulations. 
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Choate, 469 U.S. at 289. As part of cost-cutting measures, Tennessee enacted 

various cost-controls, including cutting the covered number of inpatient hospital 

days from 20 to 14 in a given fiscal year. Id. A group of plaintiffs brought a class 

action for declaratory and injunctive relief claiming that the 14-day limitation would 

have a discriminatory effect on those with disabilities. Id. The plaintiffs in that case 

claimed that 27.4% of “handicapped” users required more than 14 days of care 

while only 7.8% of “non-handicapped” users required more than 14 days of 

inpatient care. Id. at 289–90. Based on this evidence, they asserted that the 

reduction would violate § 504 of the Rehabilitation Act. Id. at 290. 

The plaintiffs’ positions in that case were remarkably similar to Ms. Taylor’s 

here. First, the plaintiffs argued that any impact would disproportionately affect 

people with disabilities and would thus be discriminatory. Id. They stated, as Ms. 

Taylor does here, that federal law does not require states to impose any limitation 

on the number of inpatient days. Id. They proposed an alternate plan, which 

Tennessee declined to adopt. Id.at 291. The Choate plaintiffs argued that 

Tennessee’s refusal to adopt this plan resulted in “gratuitous costs on the 

handicapped” and thus constituted discrimination under § 504. Id.  

The Supreme Court’s decision thoroughly analyzes § 504 of the Rehabilitation 

Act. Its analysis examines the tension between the two competing positions urged 

by the parties. Individuals with disabilities urged the Court to “interpret § 504 to 
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reach all action disparately affecting the handicapped.” Id.at 298. Tennessee 

wanted a finding that “§ 504 reaches only purposeful discrimination against the 

handicapped.” Id. at 292. The Court rejected “the boundless notion that all 

disparate-impact showings constitute prima facie cases under § 504, [but] also 

assume[ed] without deciding that § 504 reaches at least some conduct that has an 

unjustifiable disparate impact upon the handicapped.” Id. at 299. It is against this 

backdrop that the court examined the complaints about Tennessee’s actions. 

The starting point for the Court’s analysis was Southeastern Community College 

v. Davis, 442 U.S. 397 (1979), which involved a plaintiff with major hearing 

disabilities who wanted to be trained to be a registered nurse. Choate, 469 U.S. at 

299–300. Davis “struck a balance between the statutory rights of the handicapped 

to be integrated into society and the legitimate interests of federal grantees in 

preserving the integrity of their programs.” Id. at 300. The Court found that “while 

a grantee need not be required to make ‘fundamental’ or ‘substantial’ modifications 

to accommodate the handicapped, it may be required to make ‘reasonable’ ones.” 

Id. The Court’s decision in Davis was that qualified individuals with a disability 

must be provided with meaningful access to the benefit a federal grantee offers. Id. 

at 301. That benefit “cannot be defined in a way that effectively denies otherwise 

qualified handicapped individuals the meaningful access to which they are 

entitled.” Id.  
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The Court then turned to the question in the Choate case itself—the reduction 

of covered inpatient Medicaid days from 20 to 14. It asked whether this limitation 

“denies meaningful access to Medicaid services in Tennessee.” Id. at 302. The 

Court found that reducing the number of days would not deny meaningful access to 

Medicaid. Id. The limitation did not have any particular exclusionary effect on 

individuals with disabilities. Id. Rather, the court determined that “the reduction, 

neutral on its face, does not distinguish between those whose coverage will be 

reduced and those whose coverage will not on the basis of any test, judgment, or 

trait that the handicapped as a class are less capable of meeting or less likely of 

having.” Id.  

The Court next examined the notion that in order to achieve “meaningful 

access” the plaintiffs wanted the Medicaid program to single out those with 

disabilities for more than 14 days of coverage. Id. at 302–03. The Court found this 

suggestion “simply unsound.” Id. at 303. The suggestion rests “on the notion that 

the benefit provided through state Medicaid programs is the amorphous objective 

of ‘adequate health care.’” Id. The Court went on that “Medicaid programs do not 

guarantee that each recipient will receive that level of health care precisely tailored 

to his or her particular needs.” Id. Medicaid programs offer “a particular package of 

health care services,” like the 14-day benefit in Choate. Id. While the “package of 

services has the general aim of assuring that individuals will receive necessary 
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medical care, [] the benefit provided remains the individual services offered – not 

‘adequate health care.’” Id. 

The Court reviewed the substantial discretion given to the states to determine 

that “proper mix of amount, scope, and duration limitations on coverage, as long as 

care and services are provided in ‘the best interests of the recipients.’” Id. (citing 

42 U.S.C. § 1396a(a)(19)). It found that § 504 “does not require the State to alter 

this definition of the benefit being offered simply to meet the reality that the 

handicapped have greater medical needs.” Id. at 304. The Rehabilitation Act does 

not “guarantee the handicapped equal results from the provision of state Medicaid, 

even assuming some measure of equality of health could be constructed.” Id.  

Having completed this analysis, the Supreme Court held that the 14-day rule 

“is neutral on its face, is not alleged to rest on a discriminatory motive, and does 

not deny the handicapped access to or exclude them from the particular package of 

services Tennessee has chosen to provide.” Id. at 309. Tennessee had made the 

same benefit “equally accessible to both handicapped and nonhandicapped persons, 

and the State is not required to assure the handicapped ‘adequate health care’ by 

providing them with more coverage than the nonhandicapped.” Id. 
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C. A financial limitation is not discriminatory simply because a 
particular individual with a disability requires more money than the 
average program participant. 

This Court has also looked at whether program limits constitute 

discrimination on the basis of disability. In Cohon v. New Mexico Department of 

Health, the court reviewed financial limits to the New Mexico Mi Via waiver 

program. 643 F.3d at 719. That program offered home and community-based 

alternatives to institutional care. Id. The program had a budget allowance cap of 

$59,449, over which funding could be increased on a showing of certain criteria. 

Id. at 721. Ms. Cohon alleged that the administration of the program discriminated 

against the severely disabled, including herself. Id. at 720. Her claims included 

alleged violations of the Rehabilitation Act and the ADA. Id.  

Under the program, Ms. Cohon proposed a budget request for funding under 

the waiver. Id. at 721. She submitted a budget request of $116,080, which was in 

excess of the program budget allowance. Id. The program partially approved her 

request for a total amount of $97,007.24. Id. Some items were not approved. Id. Of 

the denied expenses, all but one were items that could have been approved if the 

budget cap had not been in place. Id. New Mexico asserted that only items in excess 

of the budget allowance that were necessary to “keep the participant safe” were 

approved. Id. at 722. 
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Ms. Cohon asserted violations of § 504 and the ADA and claimed that the 

state discriminated against her in the way it determined approval of the budget 

requests. Id. She asserted that except for the budget allowance, her additional 

services would have been approved. Id. Her core argument was that because her 

disability was severe, all of her requests for services were effectively subject to the 

safety standard, which was not the case for participants with less severe disabilities. 

Id. She alleged that participants with severe disabilities were precluded from 

accessing Mi Via services that address the program goals of self-direction and self-

determination. Id.at 725. 

The Tenth Circuit found that in order to have an actionable claim under 

controlling Supreme Court precedent, Ms. Cohon would have to “allege facts 

demonstrating that she has been denied meaningful access to the $59,449 

individual budget allotment provided by the Mi Via Waiver Program.” Id. at 726. 

First, the court found that Ms. Cohon did not allege that she was denied 

meaningful access to the budget allotment. Id. She had been granted the full 

amount. Id. The court found that “under Patton, this does not amount to a denial of 

meaningful access under the ADA solely because it is insufficient to meet her 

needs.” Id. (citing Patton v. TIC United Corp., 77 F.3d 1235 (10th Cir. 1996)).  

Under Choate, the court stated that “states have the discretion to determine 

the mix of programs and services that Medicaid beneficiaries will be afforded so 
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long as they serve the interests of the Medicaid population.” Id., 646 F.3d at 726 

(citing Choate, 469 U.S. at 303). Ms. Cohon asserted that the budget allocation was 

insufficient to meet her needs, but she did not allege that it was insufficient to meet 

the needs of the Medicaid population as a whole. Id. The court found that the fact 

that Ms. Cohon “requires more money than the average developmentally disabled 

Mi Via Waiver participant is a matter of mathematical truth: for any average, some 

individuals will require more money than the average and some will require less.” 

Id. at 726–27. The court found this not to be discriminatory, although in that case it 

was the starting point rather than the maximum. This Circuit then quoted the D.C. 

Circuit that “[i]f § 504 permits across-the-board limits on coverage, as [Choate] 

holds, then it cannot forbid partial limits that leave some disabled individuals better 

off and the remainder no worse off.” Id. at 727 (quoting Modderno v. King, 82 F.3d 

1059, 1062 (D.C. Cir. 1996)). 

The Cohon court also rejected the attempt to repackage a concrete Medicaid 

benefit into something more amorphous, in that case “self-direction” and “self-

determination.” Id. at 727. Ms. Cohon had argued that the benefit was not the 

budget allocation. Id. Instead, she argued, the benefit were those goals established 

by the program. Id. The court soundly rejected these arguments in finding that she 

had not stated a claim for relief under either the ADA or the Rehabilitation Act. Id. 
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D. The Department provided Ms. Taylor with the same package of 
services as every other Medicaid recipient and did not discriminate 
against her on the basis of disability. 

The facts of this case are striking in their similarity to those in both Choate and 

Cohon. The Department has established an NEMT benefit under its Medicaid 

program. The NEMT benefit is administered either as a brokered service or in the 

form of a mileage reimbursement, depending on the recipient’s geography. Where 

Ms. Taylor lives, transportation to non-emergent medical appointments is provided 

through mileage reimbursement. It is this reimbursement—a fixed payment per 

mile driven to non-emergent medical appointments—that is the Medicaid benefit at 

question in this case. 

Ms. Taylor has fully accessed this benefit. She has requested and received 

reimbursement under the NEMT program. Aplt. App. 18–19, ¶¶ 95–98. She has 

provided compensation to her attendants who have driven her. Id. at 27, ¶ 142. Her 

attendants have continued to drive her to her medical appointments. Id. ¶ 147. Her 

complaint is devoid of a single allegation that she has missed a medical 

appointment. Rather, she complains that she cannot pay her attendants “their 

hourly wages” for driving her. Id. ¶ 142.  

While accepting this argument for its analysis, the district court found the 

assertion “not entirely persuasive.” Id. at 60, n. 1. The court found that at the 

mileage reimbursement rate, Ms. Taylor would have been able to compensate her 
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attendants at the minimum wage and pay for gasoline during a trip to a medical 

appointment in Farmington, New Mexico. Id. 

As with both Choate and Cohon, Ms. Taylor has attempted to recast the actual 

Medicaid benefit into the one she wants—guaranteed transportation under the 

facts of her particular case. She asserts that she “lives on a fixed income and cannot 

afford to pay her attendants for the time spent driving and for gas, wear-and-tear on 

her vehicle, maintenance and insurance” with the mileage rate reimbursement. 

Id. at 22, ¶ 123. Instead, she wants to force the Department to pay for a driver in 

addition to the reimbursement rate. Id. at 23, ¶ 126. 

That is not the NEMT benefit provided under the Colorado Medicaid 

program. There is no guarantee that the mileage rate will compensate any 

individual recipient for her individual expenses. Each recipient in Ms. Taylor’s 

region who accesses NEMT under the mileage reimbursement model receives 

precisely the same reimbursement rate. There are myriad circumstances in which 

this rate might not meet an individual’s need. A recipient with an older car might 

spend more on fuel and maintenance. A recipient with a bad driving record might 

spend more on insurance. A recipient without a car could conceivably rent one for 

the trip. All of these recipients might have individual circumstances in which the 

mileage rate did not fully cover their expenses—none of them would have any more 

of a claim for discrimination. 
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The Department does not guarantee that it will cover the cost of any of these 

circumstances. For those outside a brokered transportation area, it pays the mileage 

rate. That rate is designed to compensate recipients for the expenses associated 

with their trip. For the vast majority of Medicaid recipients, it does precisely that—

regardless of disability. It is not designed to fully fund the ownership of a car, or to 

provide a driver, to each recipient.  

In fact, Ms. Taylor was reimbursed for her mileage at the full NEMT mileage 

reimbursement rate. Id. at 18–19, ¶¶ 95–98. She does not allege that she did not 

access the package of services provided by the Department. To the contrary, she 

alleges that she received full reimbursement.  

Her real complaint, it seems, is that NEMT services are provided in a 

different way in a geography different from her own. She rightly observes that in the 

counties covered by the brokered service she would receive NEMT services in the 

form of a ride arranged through the broker, and would not bear any expenses for 

that ride. Aplt. App. at 25, ¶ 134. She claims that this is discrimination on the basis 

of disability. Id. at 26, ¶ 135. But this difference is not based in any way on her 

disability. It is purely a function of where she lives. 

Moreover, defining a brokered area and a mileage-reimbursement area is the 

Department exercising the substantial discretion it is given to determine the 

“proper mix of amount, scope, and duration limitations on coverage, as long as care 
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and services are provided in ‘the best interests of the recipients.’” Choate, 469 U.S. 

at 303 (citing 42 U.S.C. § 1396a(a)(19)). It also represents the practical realities of 

running a transportation program. In rural areas, there are neither enough Medicaid 

recipients nor transportation companies to run a transportation program in the 

same way it is run in metropolitan areas of the state. The Department has exercised 

its discretion to determine the best way to provide NEMT services to different 

regions of the state.  

Further, Congress has explicitly granted this discretion to the Department. 

The Deficit Reduction Act of 2005 added a new section to the Social Security Act. 

The amendment provided that a state could establish a non-emergency medical 

transportation program without complying with the requirements for freedom of 

choice, comparability, or state-wideness that would otherwise be required. 

42 U.S.C. § 1396a(a)(70). In doing so, Congress permitted the states to adopt an 

NEMT program that operated in different parts of the state in different ways.  

In response, the Department chose to adopt an NEMT program. The 

amendment to the Colorado Medicaid State Plan, which is approved by the Centers 

for Medicare and Medicaid Services (CMS), contains the structure for the 

program. The district court quoted relevant portions of the State Plan Amendment 

in its order. Aplt. App. At 50. It demonstrates that brokered and non-brokered 

regions will be reimbursed differently. Id. It also shows that “[t]he type of 
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transportation available may vary by region because of rural and urban conditions.” 

Id. 

Contrary to Ms. Taylor’s assertions, the fundamental structure of the NEMT 

program with regard to brokered and per-mile reimbursement have not changed 

since its inception. See, e.g., Br. of Appellants at 14–15. The allegations in the 

amended complaint reveal that she did not understand that difference until the 

administrative appeal. Aplt. App. at 21–22, ¶¶ 120–122. Given the complicated 

procedural history below, and that the Department was not originally represented 

by counsel, it is not surprising that later pleadings contained better explanations of 

the program rules. Regardless, the complaint does not allege that the rule changed, 

because it did not. The complaint only alleges that her understanding of that rule 

changed over time. Per-mile reimbursement in rural Colorado exists merely because 

of the practical realities of that setting. 

Moreover, Ms. Taylor is not seeking a modification of the Department’s 

NEMT program for individuals with disabilities. She is not seeking a modification 

for individuals who cannot drive themselves. She is instead seeking a modification 

for those individuals with disabilities that prevent them from driving themselves 

and who reside in a rural area where the mileage reimbursement rate does not fully 

reimburse all of their individual costs. In other words, Ms. Taylor does not seek to 
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change a circumstance that is affecting the Colorado Medicaid population—she is 

seeking only to affect her own individual situation. 

This is precisely the problem. A careful reading of the complaint reveals that it 

is Ms. Taylor’s unique circumstances that are the reason the mileage 

reimbursement is allegedly not sufficient for her. It is not that she is a person with 

disabilities. It is not that there is discrimination on the basis of disability. It is 

merely that her individual expenses allegedly exceed the reimbursement rate for the 

service. As this Court observed in Cohon, the fact that a recipient “requires more 

money than the average developmentally disabled Mi Via Waiver participant is a 

matter of mathematical truth: for any average, some individuals will require more 

money than the average and some will require less.” Cohon, 646 F.3d at 726–27. So 

it is here, where Ms. Taylor’s individual needs exceed the amount of NEMT 

transportation. 

III. The Cookes have not raised any issues on appeal and failed to state a 
claim for relief below. 

Ms. Cooke and Mr. Cooke have one sole paragraph of argument in the 

appellants’ brief. They cite 28 C.F.R. § 35.130(g), which states a governmental 

entity “shall not exclude or otherwise deny equal services, programs, or activities to 

an individual or entity because of the known disability of an individual with whom 

the individual or entity is known to have a relationship or association.”  
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Br. of Appellants at 41. They argue that “in all other circumstances, under the 

NEMT program, drivers … are compensated for their time spent transporting 

NEMT clients to appointments and for the time waiting for them at those 

appointments.” Id. at 41–42.   

It is true that drivers under the NEMT program are compensated for 

driving—that is the job that they are hired to do. The Cookes are not NEMT 

drivers. That is not the job they were hired to do. They have no relationship with 

the Department or with a county department to provide NEMT services.  

Rather, they are attendants under the CDASS program. Aplt. App. at 11, 13, 

¶¶ 20, 24, 53. Department regulations prohibit the Cookes from being paid under 

the CDASS program for driving Ms. Taylor. 10 Colo. Code Regs. 2505-10 

§ 8.489.31.Q.2. The plaintiffs acknowledge that this is the case, which is why they 

want a change to the program. Aplt. App. at 16, 25, ¶¶ 79, 132.  

The Cookes are also not Medicaid clients. They are not entitled to NEMT 

services. The Cookes are not employed by any entity that provides NEMT services. 

Rather, Ms. Taylor was compensated for her rides at a per-mile rate. Id. at 19, ¶ 98. 

She paid the Cookes for their time, even if it was not as much as she would have 

liked. Id. at 27, ¶ 142. This transaction was entirely between Ms. Taylor and the 

Cookes and did not involve the Department. It is difficult to see how the Cookes 

have any claim for relief under these facts—particularly since they have no 
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entitlement to any service or payment for transportation from the Medicaid 

program for transporting Ms. Taylor. 

Certainly, there is no claim under 28 C.F.R. § 35.130(g). The amended 

complaint is full of conclusory statements that the Cookes “are individuals with a 

relationship or association with an individual with a disability and have been 

harmed by the Department’s unlawful conduct.” Aplt. App. at 33, ¶ 191. These 

allegations do not form the basis of a claim under this regulation. 

The Cookes have alleged that they have a relationship with Ms. Taylor and 

that Ms. Taylor has a disability. They do not allege that they were excluded from a 

program, service, or activity. To do so, they would have to claim that they have a 

right to serve as a driver under the NEMT program, which they do not. Nor do 

they allege that they have tried to enroll in the NEMT program as service 

providers. Nor do they allege that they were denied enrollment because of Ms. 

Taylor’s disability. 

Rather, the complaint reveals that it is Ms. Taylor who can and did participate 

in the NEMT program. The Cookes took her to appointments. They did so even 

though they are attendants under the CDASS program and cannot be compensated 

by the Medicaid program for those rides. Ms. Taylor received payment for those 

rides and provided the Cookes with reimbursement.  
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The stated issues on appeal do not include the Cookes. To the extent they have 

nevertheless preserved an argument as to themselves, they wholly failed to plead 

facts that would support either claim for relief in the complaint. 

Rather, their claims reflect the desire of the plaintiffs that the NEMT program 

was structured in a different way or provided them with more compensation. This 

desire does not constitute discrimination on the basis of association with someone 

with a disability. To the contrary, to the extent the Cookes are not being 

compensated for driving Ms. Taylor directly by the Department, it is because the 

Department never hired them to do so. 

IV. The district court properly addressed the fee schedule in its orders. 

The last issue advanced by Ms. Taylor asks whether the district court’s 

“misapprehension” of the Department’s rules would “lead to manifest injustice as 

applied to disabled Medicaid recipients who require a driver for NEMT 

appointments who must also have that person travel with them to provide personal 

care assistance.” Br. of Appellants at 2. This issue is centered on the Department’s 

NEMT fee schedule, which was not submitted until Ms. Taylor’s Motion for 

Reconsideration. The district court properly observed that the fee schedule was 

previously available evidence that was not submitted, and that such evidence is not 

the proper basis for a motion under Rule 59. Aplt. App. at 59. Ms. Taylor claims 
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that the “fee schedule has been available since the inception of the NEMT 

program” and the district court “should have considered the fee schedule as part of 

the State Plan,” id. at 38, but offers no explanation for why she failed to raise it 

earlier. Nevertheless, even considering the new evidence, the court found Ms. 

Taylor’s arguments unavailing. Id. 

The fee schedule supplied in the appendix with this appeal is not the version 

that was supplied to the district court as part of the Motion for Reconsideration. 

See, id. at 54–55. After reviewing the documents, the rates are different each. The 

version in the appendix appears to be a later edition of the one included submitted 

to the district court, but with version information removed. It seems that in the 

copy included with the appendix, the basic purpose for which Ms. Taylor uses it—

the existence of code T2001—is unchanged. As a matter of practice, the 

Department objects to the inclusion of material in the Appendix that was not in the 

record in violation of Fed. R. App. P. 28.  

Regardless, in support of her argument that permitting the district court’s 

misapprehension to stand would lead to manifest injustice, Ms. Taylor repeatedly 

argues that the fee schedule shows that the Department can pay for attendants 

under the NEMT program. Aplt. App. at 36–39.  

As a threshold matter, there is no context provided for the code on the fee 

schedule. The code itself is defined by CMS as part of its Healthcare Common 
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Procedure Coding System. It is true that the code T2001 appears on the NEMT fee 

schedule. That reveals only that the code might be used under some circumstances 

and that use of the code requires manual pricing; it does not reveal when it can be 

used. Id. at 55. The State Plan provides some context for attendants under the 

NEMT program: 

Services ancillary to NEMT shall include meals and lodging and are 
only covered if the trip cannot be completed in one calendar day. The 
maximum per diem reimbursement rates for meals and lodging and 
NEMT prior authorization requirements can be found on the official 
Web site of the Department of Health Care Policy and Financing at 
www.colorado.gov/hcpf. NEMT, meals, and lodging for one escort 
attending to an at-risk adult or child may be provided. 

Colorado State Plan, Attachment 3.1-D at 2, available at 
https://www.colorado.gov/pacific/sites/default/files/3.1_D%20-
%20Methods%20of%20Assuring%20Transportation.pdf. 

Thus, if there is an at-risk adult or child who needs to take a trip that cannot be 

completed in one calendar day, and the trip meets the other requirements, then an 

escort may be provided. The amended complaint is wholly lacking any allegations 

that would support any of these prerequisites. Even assuming that it did for 

argument’s sake, the entirety of Ms. Taylor’s appeal becomes wholly untenable. 

If the Department is authorized to pay for an attendant in her circumstances, 

then Ms. Taylor could have what she wants. In that case, there could be no further 

claim of discrimination on the basis of disability because she could have an 
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attendant travel with her.  Her assertions in support of her third issue do nothing 

but harm her appeal. Were her arguments here true, she could have pleaded no 

facts in support of her two claims for relief based on disability discrimination. If 

they are false, then the review of the first two issues controls. 

And while she now argues that she is treated differently from other NEMT 

clients, Aplt. App. at 37, that was in no way a claim in her district court lawsuit. As 

with her first two issues on appeal, her claims below were that the structure of the 

NEMT program discriminated against her on the basis of her disability in violation 

of the ADA and the Rehabilitation Act. Id. at 29, 32–33.  

The district court did not misapprehend the nature of the fee schedule. It 

properly determined that the package of benefits in question in this case is 

transportation through brokered services and transportation through mileage 

reimbursements. Id. at 50. It was unconvinced that the newly supplied fee schedule 

made any difference in the analysis. It concluded, for a second time, that Ms. 

Taylor does “not argue that the use of a per-mile reimbursement is in itself 

discriminatory, but rather that the current rate of reimbursement is insufficient to 

meet Ms. Taylor’s individual needs.” Id. at 60. It then rightly concluded that this is 

the same argument that was rejected in Choate and Cohon. Id. 

Moreover, the outcome of this issue will not affect the outcome of this appeal. 

A motion to reconsider is reviewed for abuse of discretion. Buell, 987 F.2d at 1472 
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(citing Comm. for First Amendment v. Campbell, 962 F.2d 1517, 1523 (10th Cir. 1992). 

The structure of the district court’s order reveals that it did consider Ms. Taylor’s 

arguments in reaching its decision on reconsideration. Aplt. App. at 59 (“Even 

considering this new evidence, however, plaintiffs’ arguments are unavailing.”). 

Ms. Taylor never explains how the district court abused its discretion. At its heart, 

the Motion for Reconsideration rehashed the same arguments through a new lens. 

The district court reconsidered the arguments and reached the same conclusion in 

rejecting them. 

Thus, the third stated issue on appeal is a nullity. If this Court agrees with the 

district court’s decision about the package of services and the applicable precedent, 

then it will affirm the judgment. Ms. Taylor effectively asks this Court to re-review 

the district court’s re-review of the exact same legal issue—whether the NEMT 

program violates the ADA and the Rehabilitation Act. The district court reviewed 

the same arguments and reached the same outcome on this question twice. This 

Court’s review will be of precisely the same questions, whether packaged through 

the original order or the order from the Motion for Reconsideration.  

V. The Department is not obligated to modify its program because there are 
no benefits Ms. Taylor would receive if it were not for her disability. 

Ms. Taylor also claims that the Department has to modify its programs to pay 

her attendants directly for driving her as a reasonable modification. Under the 
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implementing regulations to the ADA, “[a] public entity shall make reasonable 

modifications in policies, practices, or procedures when the modifications are 

necessary to avoid discrimination on the basis of disability, unless the public entity 

can demonstrate that making the modifications would fundamentally alter the 

nature of the service, program, or activity.” 28 C.F.R. § 35.130(b)(7). Modifications 

are not required in this case. 

First, as observed by the district court, “[a] modification is ‘necessary’ only 

when it allows the disabled to obtain benefits that they ordinarily could not have by 

reason of their disabilities, and not because of some quality that they share with the 

public generally.” Aplt. App. at 52–53 (quoting Wisc. Cmty. Servs., Inc. v. City of 

Milwaukee, 465 F.3d 737, 754 (7th Cir. 2006)). Thus, “the element is satisfied only 

when the plaintiff shows that, ‘but for’ his disability, he would have been able to 

access the services or benefits desired.” Wisc. Cmty. Servs., Inc. v. City of Milwaukee, 

465 F.3d 737, 754 (7th Cir. 2006).  

The district court went on to state that “plaintiffs do not allege that the benefit 

they seek—hourly compensation for the time that Ms. Taylor’s personal attendants 

spend driving her to medical appointments—would be available if Ms. Taylor were 

not disabled.” Aplt. App. at 53. This analysis is exactly right.  
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There is no discrimination on the basis of Ms. Taylor’s disability. As 

described, her situation is a result of her geography. Every other Medicaid recipient 

in her geography receives the same benefit she does.  

The modifications will not “avoid discrimination on the basis of disability” 

because there is no discrimination on the basis of disability. 28 C.F.R. 

§ 35.130(b)(7). The benefit that the plaintiffs desire does not exist. They do not 

seek a modification. They want to create a new benefit out of whole cloth. The 

ADA does not compel such a result. 

CONCLUSION 

The Department’s NEMT program is designed and administered in a way that 

does not discriminate on the basis of disability. Every Medicaid recipient in Ms. 

Taylor’s area receives the identical NEMT benefit—mileage reimbursement for 

transportation to medical appointments. Her real complaint is premised on her own 

geography and her individual circumstances.  

The precedent from the Supreme Court and this Circuit are clear: a neutral 

regulation that does not deny people with disabilities meaningful access to a 

program does not violate the ADA or the Rehabilitation Act, even if it is insufficient 

to meet their individual needs. Ms. Taylor has achieved not only meaningful access; 

she has achieved full access of the NEMT benefit. 
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Moreover, modification is not required unless it can be shown that the 

individual could access a service “but for” her disability. The service she seeks here 

does not exist and thus, she could not access it even if she had no disability.  

The plaintiffs have failed to demonstrate through plausible allegations that 

they were denied meaningful access to the NEMT program. They have failed to 

demonstrate that they were excluded from any program because of a disability. 

They have failed to state a claim for a violation of the ADA or the Rehabilitation 

Act. Accordingly, the Department asks this Court to affirm the judgment of 

dismissal. 

Respectfully submitted this 14th day of January, 2015. 
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