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ARGUMENT

The District Court’s ruling below should be reversed and judgment

entered for appellants (“Abercrombie”) on three independent grounds:

1) appellees have not shown that they or the members of their certified class have

standing to obtain injunctive relief against the 231 Hollister stores subject to the

permanent injunction; 2) appellees failed to prove that the entrances to the stores

violate the Americans with Disabilities Act (“ADA”); and 3) appellees’ claims do

not meet the class certification requirements of Civil Rule 23. If the Court does

not reverse the judgment below on these grounds, the permanent injunction should

be reversed and remanded because the trial court also erred by refusing to balance

the equities and by requiring more changes to the store entrances than the ADA

requires.

The legal deficiencies in appellees’ claims are the direct and

inevitable result of the unusual circumstances surrounding this litigation. This is

not a case in which people who use wheelchairs want to shop at 231 Hollister

stores but are deterred from doing so because one of the three entry doors at the

front of each store has steps. Instead, appellee CCDC targeted Hollister stores for

ideological reasons and then recruited its members to go to the Park Meadows

store, even though they had no interest in shopping there, in an attempt to

manufacture standing to bring this nationwide lawsuit. CCDC has been unable to
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2

locate a single person who claims, however implausibly, that they are deterred

from patronizing any of the other 230 stores. The judicial power of federal courts

is constitutionally limited to cases and controversies in which an actual person

seeks redress for an injury-in-fact, and this is not such a case.

CCDC continues to advance its political agenda in this appeal by

asking the Court to adopt extreme legal positions that have been rejected by every

court that has considered them. CCDC seeks to eliminate standing requirements

(by arguing that standing is automatic in ADA class actions); to eliminate class

certification requirements (by arguing that a defined class has standing “as an

entity” even if none of the class members do); to eliminate the ADA Standards (by

arguing that they do not define the standards for ADA liability); to eliminate due

process requirements (by asking the Court to affirm factual findings made on

summary judgment, without a trial, based on no evidence or conflicting evidence);

and to eliminate equitable discretion in ADA cases (by arguing that district courts

cannot balance the equities to determine the nature of appropriate injunctive relief).

The Court should reject each of appellees’ ideological contentions and

review the ruling below pursuant to settled legal principles governing standing,

ADA compliance, class certification, and injunctive relief. This settled law

requires reversal of the district court’s judgment for the following reasons.
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3

I. The District Court erred in finding that Appellees have standing to
obtain the injunctive relief it awarded in this case.

The District Court held that appellees Anita Hansen and Julie Farrar

each have standing to obtain injunctive relief against the 231 Hollister stores that

are subject to the permanent injunction, even though they do not claim that they

will ever go to 230 of those stores and their claimed intent to go to the remaining

store in the future is speculative and implausible. (ECF No. 200, at 7, Aplt. App.

at 1037.) It further held that appellee CCDC has associational standing to assert

their claims on their behalf. (Id.) Finally, the District Court held that the members

of the certified class also have standing to obtain injunctive relief against every

store, without any showing that there is at least one actual class member with

standing for each store. (Id., at 8-9; Aplt. App. at 1038-39.)

Appellees do not attempt to defend most of these rulings. They no

longer claim that Ms. Hansen, Ms. Farrar, and CCDC have standing to obtain

injunctive relief against all 231 Hollister stores; they argue instead that they have

standing as to just one store, located at the Park Meadows mall near Denver,

Colorado. (Appellees’ Response Brief, at 15, 25-26.) Appellees also no longer

claim that the individual class members have standing to obtain relief against all --

or any -- of the 231 stores; they now argue that the certified class itself, “as an

independent judicial entity,” has standing to obtain injunctive relief against every

store. (Id., at 26.) As explained below, appellees and the certified class have not
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established standing as to any of the 231 Hollister stores enjoined by the permanent

injunction.

A. Appellees Hansen and Farrar have no standing to obtain
injunctive relief against any Hollister store.

Appellees recognize that an actual injury-in-fact is an absolute

constitutional prerequisite for standing. Judicial remedies are available only to

“claimants, in individual or class actions, who have suffered, or will imminently

suffer, actual harm.” Lewis v. Casey, 518 U.S. 343, 349 (1996). A federal court is

not “a vehicle for the vindication of the value interests of concerned bystanders.’”

Valley Forge Christian College v. Americans United for Separation of Church and

State, Inc., 454 U.S. 464, 473 (1982) (citation omitted).

Litigants have no standing to obtain prospective injunctive relief

unless they will otherwise sustain a future injury-in-fact that is “imminent, not

conjectural or hypothetical,” and this requires more than a “mere profession of an

intent, some day, to return” to a place where an injury will occur, “without any

description of concrete plans, or indeed even any specification of when.” Lujan v.

Defenders of Wildlife, 504 U.S. 555, 560, 564 (1992) (citation and internal

punctuation omitted).

Although “imminence” is concededly a somewhat elastic
concept, it cannot be stretched beyond its purpose, which
is to ensure that the alleged injury is certainly impending.
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504 U.S. at 564, fn. 2 (original emphasis; citation and internal punctuation

omitted).

Standing “must be supported in the same way as any other matter on

which the plaintiff bears the burden of proof,” and “at the final stage, those

facts…must be supported adequately by the evidence adduced at trial.” 504 U.S.

at 561. In this case, neither Ms. Hansen nor Ms. Farrar claim that they will go to

any Hollister store in the future other than the Park Meadows store, and their

professed intention to return to that store is speculative, implausible, and

contradictory. They had never shopped at any Hollister store -- even though they

live near Hollister stores that have no elevated entry doors -- until they were

recruited by CCDC to go to the Park Meadows store to manufacture standing for

this lawsuit, and they have not proven that they will certainly return there as

shoppers or as “testers.”

1. Appellees did not prove that they will certainly return to the
Park Meadows store in the future as shoppers.

By their own testimony, Ms. Hansen and Ms. Farrar have no

imminent plans to shop at the Park Meadows store in the future. Ms. Hansen is not

interested in the “kind of clothes” Hollister sells (Aplt. App. at 524), and

Ms. Farrar has never shopped at a Hollister store with no elevated entry doors that

is located just a few miles from her home at a mall she regularly visits. (Aplt. App.

at 844, 847.) Courts have repeatedly recognized that ADA plaintiffs are unlikely

Appellate Case: 13-1377     Document: 01019206098     Date Filed: 02/21/2014     Page: 11     



6

to shop at a store if another location of the same store is closer. See, e.g., Anderson

v. Kohl’s Corp., No. 2:12-cv-00822, 2013 U.S. Dist. Lexis 63479, at *12 (W.D.

Pa., May 3, 2013) (finding it “unlikely that Anderson will return to a Kohl’s that is

20.9 miles away…when there are Kohl’s located 4.6 miles…from Plaintiff’s

residence”); Kramer v. Midamco, No. 1:07-CV-3164, 2009 U.S. Dist. Lexis 73828,

at *26 (N.D. Ohio, Aug. 20, 2009) (finding no “real and immediate likelihood” that

plaintiff will return to defendant’s shopping center when “there are many other

shopping centers that are closer and more convenient”); Harris v. Stonecrest Care

Auto Center, 472 F.Supp.2d 1208, 1212 (S.D. Cal. 2007) (finding it “doubtful that

Mr. Harris would frequently travel miles out of his way to visit a particular

McDonald’s restaurant”).

Ms. Hansen has been to the Park Meadows store on only one occasion

and Ms. Farrar has never been there, but they claim that they are deterred by the

presence of steps at one of its three adjacent entry doors. (Appellees’ Response

Brief, at 9-10.) However, Ms. Hansen testified that there has been no occasion

when she was deterred from shopping at any Hollister store (Aplt. App. at 841-42),

and Ms. Farrar testified that she had no interest in shopping at any Hollister store

until she was recruited by CCDC for this litigation (Aplt. App. at 847.) Although

Ms. Hansen speculates that she may someday shop there for her grandsons, she
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admits that she does not “have any current intention to return to a Hollister store

for any reason.” (Aplt. App. at 839-840.)

Appellees’ contention that they are deterred from shopping at the Park

Meadows store is also contradicted by their actions: Ms. Hansen and Ms. Farrar

have never shopped at other nearby Hollister stores that have no elevated entry

doors. ADA plaintiffs are not “deterred” by inaccessible conditions unless they

would patronize the business if those conditions did not exist, i.e., they must be

“deterred from visiting an establishment they would otherwise visit.” Betancourt

v. Ingram Park Mall, 735 F.Supp.2d 587, 602 (W.D. Texas 2010). “Although

plaintiffs need not engage in the ‘futile gesture’ of visiting a building containing

known barriers…they must at least prove…that they would visit the building in the

imminent future but for those barriers.” Steger v. Franco, Inc., 228 F.3d 889, 892

(8th Cir. 2000). See also Pickern v. Holiday Quality Foods, Inc., 293 F.3d 1133,

1136, 1138 (9th Cir. 2002) (ADA plaintiff must prove “that he would shop at

[defendant’s] market if it were accessible”). Appellees have not established that

they have a plausible, non-speculative intention to return to the Park Meadows

store as shoppers but are deterred from doing so.

2. Appellees did not prove that they will certainly return to the
Park Meadows store as “testers.”

Appellees also failed to prove that Ms. Hansen and Ms. Farrar have

standing as “testers.” Their primary authority, Tandy v. City of Wichita, 380 F.3d
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1277 (10th Cir. 2004), found tester standing under Title II of the ADA, not Title

III, and many courts have held that the different language used in Title III

precludes tester standing. See Payne v. Sears, Roebuck and Co., No. 5:11-CV-614,

2012 U.S. Dist. Lexis 75486, at *29 (E.D. N.C., May 31, 2012) (“Plaintiffs do not

cite and research has not produced a case where a court held that an ADA Title III

plaintiff’s tester status affirmatively satisfied [standing requirements]”).

The Court need not resolve that issue here. Even if appellees could

have standing as testers, they would have to prove an imminent injury-in-fact, i.e.,

that they will go to the Park Meadows Hollister store in the future to test it. (Brief

for Appellants, at 20-21.) See Tandy, supra, 380 F.3d at 1285 (plaintiff who

established “that he will test Wichita Transit’s fixed-route bus system several times

per year starting in May 2002” had tester standing under Title II of the ADA);

Houston v. Marod Supermarkets, Inc., 733 F.3d 1323, 1334 (11th Cir. 2013)

(plaintiff tester had no possible standing under Title III of the ADA unless he

proved that he will test the defendant’s store in the future); Brown v. Grand Island

Mall Holdings, No. 4:09-CV-3086, 2010 U.S. Dist. Lexis 10695, at *12, fn. 6 (D.

Neb., Feb. 8, 2010) (“Brown’s ‘tester’ status does not relieve her of the obligation

to prove that she will return to the Grand Island Mall”); Norkunas v. Park Road

Shopping Center, Inc., 777 F.Supp.2d 998, 1004 (W.D. N.C. 2011) (“a desire to

return to a defendant establishment for the sole purpose of confirming ADA
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compliance, without more, is insufficient to establish standing;” plaintiff must

prove “that he will return”), affirmed, 474 Fed. Appx. 369 (4th Cir. 2012).

Ms. Hansen and Ms. Farrar did not establish that they will imminently

return to the Park Meadows store as testers. They did not test it during the many

years that this case has been pending, even after Abercrombie modified the store to

address their complaints, and there is no reason for them to test it after this case is

resolved. See, e.g., Kramer, supra, at *26.

In short, Ms. Hansen and Ms. Farrar have not carried their burden of

proving that they will go to any Hollister store in the future as shoppers or as

testers. The District Court’s ruling that they have standing as to all 231 stores

should be reversed, and their present contention that they have standing as to the

Park Meadows store should be rejected.

B. Appellee CCDC has no standing to obtain injunctive relief against
any Hollister stores.

Appellee CCDC concedes that it has associational standing only to the

extent that its individual members have standing. (Appellee’s Response Brief, at

25.) See Warth v. Seldin, 422 U.S. 490, 516 (1975). Ms. Hansen and Ms. Farrar

claim standing as to only the Park Meadows store, and there is no evidence that

CCDC’s other members have standing as to any Hollister stores. Accordingly,

“CCDC does not assert standing to obtain a nationwide injunction,” and it has no

standing even as to the Park Meadows store unless Ms. Hansen or Ms. Farrar do.
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(Response Brief for Appellees, at 26.) See Nat. Alliance for Accessibility v. Triad

Hospitality Corp., No. 1:11-CV-527, 2012 U.S. Dist. Lexis 40992, at *22 (M.D.

N.C., Mar. 23, 2012) (dismissing an organization’s ADA claims for lack of

standing because “the only member of the [organization] who is identified

specifically in the record is Payne,” and “she lacks standing to sue in her own

right”).

As discussed above, Ms. Hansen and Ms. Farrar failed to establish

standing as to the Park Meadows store, and CCDC does not claim it has standing

with respect to any other Hollister stores. Accordingly, CCDC has no standing to

obtain injunctive relief.

C. The certified class has no standing to obtain injunctive relief
against any Hollister stores as an “entity” separate from its
members.

Abercrombie pointed out in its initial brief that at least one class

member must have standing to obtain injunctive relief against each Hollister store

that is subject to the District Court’s permanent injunction. (Brief for Appellants,

at 29.) However, appellees no longer claim that individual class members have

standing as to any of the stores; they argue instead that “the class itself” as an

“independent juridical entity” has standing to obtain injunctive relief against all

231 stores. (Appellees’ Response Brief, at 27.)
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Appellees are unable to cite even one case that supports that theory.

Their primary authority, Clark v. State Farm Mut. Auto. Ins. Co., 590 F.3d 1134,

1138 (10th Cir. 2009), did not hold that a certified class has standing as an entity

regardless of whether the class members have standing; it held that a class action

can proceed after the named plaintiff’s claims have become moot, citing Sosna v.

Iowa, 419 U.S. 393 (1975), and although the Sosna Court noted that a certified

class has “a legal status separate from the interest asserted by [the named

plaintiff],” it explained that there must be an individual class member with non-

moot claims:

Our conclusion that this case is not moot in no way
detracts from the firmly established requirement that the
judicial power of Art. III courts extends only to “cases
and controversies” specified in that Article…. The
controversy may exist, however, between a named
defendant and a member of the class represented by the
named plaintiff, even though the claim of the named
plaintiff has become moot.

419 U.S. at 402 (emphasis added).

The other cases cited by appellees also fail to support their theory that

a class itself has standing when the class members do not. In DG ex rel. Stricklin

v. DeVaughn, 594 F.3d 1188, 1196-97 (10th Cir. 2010), it was undisputed that

class members existed who had been subjected to the defendant’s illegal policy,

and the Court concluded that “plaintiffs need not prove class members have

actually been subjected to an impermissible risk of harm at this stage.” (Emphasis
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added). See also Garner v. VIST Bank, No. 12-5258, 2013 U.S. Dist. Lexis

179480, at *26 (E.D. Penn., Dec. 20, 2013) (holding that a class representative is

not required to show more than individual standing at the pleadings stage).

In the present case, appellees do not have individual standing to obtain

all of the relief that they seek on behalf of the class, so their failure to show that

individual class members have standing is fatal to the class claims. They concede

that they lack standing as to 230 of the 231 Hollister stores, and they cannot obtain

an injunction against those stores as class representatives unless actual class

members have standing to obtain that relief. See Lewis v. Casey, 518 U.S. 343,

357 (1996) (“[t]he remedy must of course be limited to the inadequacy that

produced the injury-in-fact that the plaintiff has established,” and “[t]his is no less

true with respect to class actions than with respect to other suits”). Appellees insist

that the Lewis decision “had nothing to do with standing” (Appellees’ Response

Brief, at 29), but it expressly self-references “our holding that respondents lacked

standing to complain of injuries to [other class members].” 518 U.S. at 358, fn. 6.

Appellees argue next that they can assert claims for which they have

no standing because the 231 stores purportedly share “a common design.”

(Appellees’ Response Brief, at 30.) But they also admit that “a claim cannot be

asserted on behalf of a class unless at least one named plaintiff has suffered the

injury that gives rise to the claim.” (Id., at 31.) If the elevated entry door at a store
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never causes an ADA injury -- for example, no class members are deterred from

shopping there -- then a court has no constitutional authority to grant injunctive

relief requiring structural changes to that store. Here, there is no evidence that at

least one class member faces an imminent prospective injury-in-fact at each store,

and there can be no remedy in the absence of an injury.

Appellees cite no legal authority supporting their contention that an

ADA plaintiff who demonstrates an injury-in-fact at one store can automatically

obtain injunctive relief against every other store with similar features, despite the

absence of evidence that anyone will sustain an injury-in-fact at the other stores.

In any event, the District Court’s ruling on standing cannot be defended by

asserting a “common plan” when appellees have not established that they have

standing even as to the Park Meadows store.

II. The District Court erred in finding that Hollister stores violate the
ADA.

The District Court’s judgment should also be reversed because the

evidence affirmatively shows that Hollister stores with one elevated entry door

meet all applicable ADA Standards; at the very least, there is a genuine issue of

fact precluding summary judgment.
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A. The elevated entry doors at Hollister stores comply with the ADA
Standards .

The District Court held that the elevated entry doors violate 1991

ADA Standard 4.1.3(8)(a), which requires that only 50 percent of public entrances

be accessible but also provides that, “[w]here feasible, accessible entrances shall be

the entrances used by the majority of people visiting or working in the building.”

Two of the three entry doors at the Hollister stores are fully accessible, but the

Court assumed that a majority of people enter through the elevated entry door.

This was reversible error. Appellees submitted no evidence that a majority of

people use the elevated entry door at any of the stores at issue, and any factual

inferences should have been drawn in Abercrombie’s favor.

The Court’s ruling should also be reversed because the “majority of

people” requirement in the 1991 ADA Standard was eliminated from the current

2010 ADA Standards. All parties and the District Court agree that the 2010 ADA

Standards supersede the 1991 ADA Standards whenever they reduce technical

requirements or the number of required accessible elements. (ECF No. 200, at

11-12, Aplt. App. at 1041-42.) See Appellees’ Response Brief, at 44 (Hollister

stores “are required to comply with the 1991 Standards unless the 2010 Standard is

lower, in which case the newer standard applies”). Appellees nevertheless contend

that the “majority of people” requirement still applies, for three reasons.
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1. Appellees cannot ignore the 2010 ADA Standards on the
grounds that they do not produce the “same result” as the
1991 ADA Standards.

First, the District Court concluded that the 2010 ADA Standards did

not reduce the requirements of the 1991 ADA Standards in this instance, citing an

“Analysis and Commentary” for 2010 ADA Standard 206.4.1 in which the DOJ

opined that the new Standard was intended to “achieve the same results” as the

1991 ADA Standards. (ECF No. 200, at 13, Aplt. App. at 1043.)

However, the Analysis and Commentary does not address the

“majority of people” requirement; it addresses a different provision requiring that

the number of accessible entrances must equal the number of exits required by

local building codes, which was eliminated and replaced by the 2010 ADA

Standard that increased the required number of accessible entrances from 50

percent to 60 percent.1 (See Brief for Appellants, at 39-41.) Significantly, the DOJ

abandoned this argument on appeal, demonstrating that it is not entitled to

deference. (Brief for United States, at 12 fn. 5.) The DOJ’s previous interpretation

conflicted with the plain language of the 2010 ADA Standards and thus would not

1 Appellees argue in a footnote, for the first time during five years of litigation, that
the elevated entry door at each store should be counted twice because it leads to
two separate stairways inside the store, and that Hollister stores therefore violate
this 60 percent requirement. (Appellees’ Response Brief, at 51 fn. 13.) But this
occurs after a customer has already entered the store through the elevated entry
door, and the ADA Standard appellees rely on addresses the required number of
“entrances.”
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be entitled to deference in any event. (Brief for Appellants, at 41-42.) Moreover,

holding Abercrombie liable for violating an ADA Standard that no longer exists

would violate its due process rights. (Id., at 42-43.) At the very least, reversal is

required because the District Court could not assume, without any evidence, that a

majority of customers use the elevated entry door, especially in light of the

changes that Abercrombie made to increase the visibility of the accessible entry

doors.

2. Appellees cannot avoid the ADA Standards for entrances on
the grounds that the Hollister elevated entry doors are
“more than an entrance.”

The District Court also held that the elevated entry doors violate 2010

ADA Standard 206.2.4, which requires an accessible route to “all accessible spaces

and elements within the building or facility which are otherwise connected by a

circulation path.” It reasoned that the porch of the elevated entry door is an

“accessible space” and must therefore be accessible to people who use

wheelchairs. (ECF No. 200, at 16, Aplt. App. at 1046.) This ruling should be

reversed for several reasons.

First, 2010 ADA Standard 106.5 defines an “entrance” to include “the

approach walk, the vertical access leading to the entrance platform, the entrance

platform itself, [and] vestibule if provided.” This definition clearly encompasses

the entire elevated entry door and negates appellees’ contention that the entrance is
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merely the “door stoop.” (Appellees’ Response Brief, at 49.) Moreover, the

elevated entry door is not a “space” where customers congregate or business is

transacted. It is an entrance and it complies with all ADA requirements for

entrances, which allow an inaccessible entry door as long as an accessible entry

door is provided “in the same area” and at least 60 percent of all entry doors are

accessible. 2010 ADA Standards 206.4 and 206.4.1. (See Brief for Appellants, at

36-37.)

In fact, the parties agreed for the first three years of this litigation that

the elevated entry door is an entrance and is subject to the ADA Standards for

entrances. It was not until Abercrombie pointed out that the “majority of persons”

requirement had been removed from the revised ADA Standards that appellees

changed course and argued, for the first time, that the elevated entry door was a

“space” rather than an “entrance.” Appellees submitted no evidence to support that

claim, and the undisputed evidence contradicts it. The elevated entry door is not a

retail space where customers congregate, touch the merchandise, or shop; they pass

through it to enter the store. No merchandise is sold from this area; it is an

entrance with “a display area,” intended “as a visual effect” to draw customers’

attention that can be seen without ascending the steps. (Aplt. App. at 958-59, 961,

963-64, 968.)
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In short, the undisputed evidence shows that the elevated entry door is

an entrance that complies with all ADA Standards; at the very least, a genuine

issue of fact precludes summary judgment.

3. All Hollister customers enjoy the same visual “experience.”

The District Court also found that the elevated entry door violates the

ADA by providing customers with a “different experience” than the accessible

entry doors. However, this “experience” is not a “good” or “service” and it

conveys no “advantage” to shoppers. See 42 U.S.C. 12181(b)(1)(A)(iii). No ADA

Standards require that all shoppers have the same “experience;” if they did, stores

could not have inaccessible doors, escalators, or any other features specifically

authorized by ADA Standards that cannot be “experienced” by people in

wheelchairs.

Moreover, appellees presented no evidence that there is an actionable

difference in “experience.” Neither of the named plaintiffs provided such

testimony, and Abercrombie’s undisputed evidence established that the intended

experience is visual and that no customer is deprived of that experience. (Aplt.

App. at 958-59, 961, 963-64.) The props placed at the elevated entry door are also

placed inside the store, where customers are intended to congregate, shop, and

handle merchandise, and where all circulation paths are exactly the same for all

customers. (Aplt. App. at 737, 749, 785, 833, 835-36, 971-73.)

Appellate Case: 13-1377     Document: 01019206098     Date Filed: 02/21/2014     Page: 24     



19

The District Court was required to resolve all factual inferences in

favor of Abercrombie, but it ignored this evidence and simply assumed that there

was an actionable difference in “experience.” At the very least, there is a genuine

issue of the fact precluding summary judgment, and the ruling below should be

reversed.

B. Compliance with the ADA Standards for accessibility constitutes
compliance with the ADA.

CCDC persists in arguing that the Hollister stores violate the ADA,

even if they comply with all applicable ADA Standards, because they “conflict

with the fundamental purpose and explicit language of the ADA requiring

integration and prohibiting separate-but-equal facilities.” (Appellees’ Response

Brief, at 51-53.) If that were true, many of the 1991 and 2010 ADA Standards

would violate the ADA; for example, there could be no inaccessible entrances at

all, and escalators would be banned from all buildings. Not surprisingly, CCDC is

unable to cite a single legal authority that supports this radical position. See, e.g.,

White v. Divine Investments, Inc., 286 Fed. Appx. 344, 345 (9th Cir. 2008) (“[n]o

court has ever held that a Title III[ADA] discrimination action based on the design

of a public accommodation may be maintained in the absence of an ADAAG

violation, nor does the text of the [ADA] statute support such a reading”); U.S. v.

Hoyts Cinema Corp., 380 F.3d 558, 565-66 (1st Cir. 2004); Lara v. Cinemark

USA, Inc., 207 F.3d 783, 789 (5th Cir. 2000).

Appellate Case: 13-1377     Document: 01019206098     Date Filed: 02/21/2014     Page: 25     



20

Instead, appellees simply assert that it “is clearly not the case” that

compliance with ADA Standards constitutes compliance with the ADA, noting that

otherwise compliant buildings might not be kept “in operable working condition.”

(Appellees’ Response Brief, at 54.) However, any failure to maintain architectural

components required by the ADA Standards would be a violation of those

Standards; for example, if a Hollister store failed to maintain an accessible entry

doors, the store would not have the number of accessible entry doors required by

ADA standards.

Once again, appellees are over-reaching in an attempt to create new

ADA law that has been rejected by every court that has considered it. If

compliance with the ADA standards did not constitute compliance with the ADA,

business owners would not be able to determine whether their facilities comply,

raising substantial due process concerns. This Court should not accept appellees’

invitation to abandon twenty years of ADA jurisprudence. The Hollister stores

comply with the ADA Standards, and the ruling below should be reversed.

III. The District Court erred in certifying Appellees’ claims as a class
action.

Appellees also failed to carry their burden of proving that this case

meets the class certification requirements of Civil Rule 23(a). (Brief for

Appellants, at 48-52.) Appellees ask this Court to grant “wide latitude” to the

ruling below, but “certification is proper only if…a rigorous analysis
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[demonstrates] that the prerequisites of Rule 23(a) have been satisfied.” Wal-Mart

Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2551 (2011) (citation and internal

punctuation omitted).

The impropriety of class certification in this case stems from its

unusual inception. This is not a case where actual customers claim legal injuries

from elevated entry doors at Hollister stores they want to patronize. Instead,

CCDC made an ideological decision to challenge all 231 Hollister stores that have

an elevated entry door and then went looking for plaintiffs. Finding none, CCDC

recruited appellees Anita Hansen and Julie Farrar, who had never had any interest

in shopping at Hollister stores, and sent them on orchestrated trips to a Hollister

store solely for the purpose of manufacturing standing to bring this lawsuit. CCDC

has been unable to find any class members who claim to have standing against the

other 230 stores.

In the absence of any evidence that the putative class has actual

members apart from the two class representatives, appellees failed to satisfy the

numerosity requirement of Civil Rule 23(a)(1). Moreover, both Ms. Hansen and

Ms. Farrar are self-proclaimed “testers” with no plausible desire to shop at

Hollister stores in the future, and they thus have very different interests than the

hypothetical class members; they assert uncommon, atypical claims that are subject

to unique defenses and are improper class representatives.
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A. Appellees failed to prove that they meet the numerosity
requirement of Civil Rule 23(a)(1).

Class certification is improper unless “the class is so numerous that

joinder of all members is impracticable.” Fed.R.Civ.P. 23(a)(1). The District

Court acknowledged that appellees presented no evidence regarding the number of

class members, i.e., individuals who use wheelchairs and would patronize a

Hollister store if none of the entry doors were elevated. (ECF No. 161, at 6, Aplt.

App. at 689.) It nevertheless found that no such evidence was necessary in an

analysis consisting of two sentences:

I find that in this case it is reasonable to infer that
potential class [sic] is so numerous and geographically
diverse as to make joinder impracticable. [Citations
omitted.] In addition, individuals affected by the access
violation would be difficult to identify and unlikely to
bring individual suits. I find that Plaintiffs have met their
burden with respect to the numerosity requirement.

(Id.)

The two cases cited by the District Court did not hold that numerosity

can be “inferred” in the absence of any evidence of the number of class members.

In Colorado Cross-Disability Coalition v. Taco Bell Corp., 184 F.R.D. 354, 358-

59 (D. Colo. 1999), CCDC submitted evidence of numerosity, including:

1) business records establishing that there were more than 12 million customer

transactions at defendant’s restaurants each year; 2) affidavits from 27 people

using wheelchairs who encountered barriers at the restaurants; 3) statistical
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evidence that people who use wheelchairs are more likely than others to eat at

defendant’s restaurants; and 4) survey results establishing that nearly one-sixth of a

sample of 200 people who use wheelchairs had encountered ADA violations at

defendant’s restaurants. In the other case, Arnold v. United Artists Theatre Circuit,

Inc., 158 F.R.D. 439, 448 (N.D. Cal. 1994), the Court certified a class based on

affirmative evidence establishing the number of potential class members in the

class geographical area and their high likelihood of patronizing defendant’s

theaters. Neither of these cases holds that numerosity can be proven through

“common sense” inferences with no supporting evidence. “Actual, not presumed

conformance with Rule 23(a) remains…indispensable.” Wal-Mart, supra, 131 S.

Ct. at 2551.

The caselaw that appellees now cite also found numerosity on the

basis of actual evidence regarding the number of class members. In Young v.

Nationwide Mut. Ins. Co., 693 F.3d 532 (6th Cir. 2012), the Court held that, “a

judge may consider reasonable inferences drawn from facts before him” to

determine numerosity, after plaintiffs presented expert testimony establishing the

total number of policies written by defendants and “market analyses” by the

Kentucky Office of Insurance establishing the percentage of those policyholders

who were class members. “[T]he court applied common sense [in Moeller v. Taco

Bell Corp., 220 F.R.D. 604, 608 (N.D. Cal. 2004)] only to draw statistical
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inferences in light of the evidence in the record.” Shields v. Walt Disney Parks and

Resorts, 279 F.R.D. 529, 546 (C.D. Cal. 2011) (original emphasis). See also

Marcus v. BMW of North America, 687 F.3d 583, 596 (3d Cir. 2012) (holding that

“in the absence of direct evidence [of numerosity], a plaintiff must show sufficient

circumstantial evidence…to make a factual finding,” and “[o]nly then may the

court rely on ‘common sense’ to forgo precise calculations and exact numbers”).

There is no direct or circumstantial evidence in this case from which

the District Court could even imprecisely calculate the number of class members.

“Mere speculation as to the number of class members -- even if such speculation is

‘a bet worth making’ -- cannot support a finding of numerosity.” Hayes v. Wal-

Mart Stores, Inc., 725 F.3d 349, 357 (3d Cir. 2013) (citation omitted).

Appellees recognize their failure of proof on this issue and ask the

Court to find numerosity based on the number of Hollister stores, the fact that they

seek injunctive relief, judicial notice, and “the virtually impossible task of

identifying” class members. (Appellees’ Response Brief, at 38-39.) None of these

things substitute for the missing proof of numerosity.

First, courts have repeatedly held that the number of a defendant’s

business locations, standing alone, does not establish that a putative class is so

large that joinder is impracticable. “[W]here a putative class is some subset of a

larger pool” -- here, all Hollister customers -- “the trial court may not infer
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numerosity from the number in the larger pool alone.” Hayes, supra, 725 F.3d at

358. See, e.g., Celano v. Marriott Intern., Inc., 242 F.R.D. 544, 549 (N.D. Cal.

2007) (numerosity could not be inferred from “the number of Marriott’s golf

courses and the geographical diversity of disabled golfers”); Marcus, supra, 687

F.3d at 597 (defendant’s “nationwide presence” was insufficient where the “only

fact with respect to numerosity proven by a preponderance of the evidence is that

Marcus himself is a member,” and “we are not prepared to read the numerosity

requirement out of the class action rule”) (citation omitted).

Second, appellees cite no legal authority holding that classes seeking

injunctive relief are exempt from the Civil Rule 23(a)(1) numerosity requirement.

The case they rely upon, Sueoka v. United States, 101 Fed. Appx. 649, 653 (9th

Cir. 2004), was discussing a sub-class of unknown future claimants who sought

precisely the same injunctive relief as the sub-class of present claimants, and even

then the Court relied on “plaintiff’s other evidence” showing the number of present

claimants, from which the number of future claimants was a “reasonable

inference.” 101 Fed. Appx. at 653.

Third, appellees invoke “judicial notice,” but they ask this Court to

collect and analyze census data that was never presented to the District Court, and

for which appellees now provide only the website address of the census office.

(Response Brief of Appellees, at 40.) Appellees do not explain which portions of
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census data this Court is supposed to examine or what calculations it is supposed to

make to determine the size of their class. More fundamentally, even if the number

of people who use wheelchairs could be determined from census data, the class in

this case does not include all people who use wheelchairs; by definition, it includes

only those who want to shop at a Hollister store that has one elevated entry door.

Finally, appellees complain that identifying their class members is

“virtually impossible,” but this does not excuse their failure to establish

numerosity. They rely on cases in which courts have considered other factors in

addition to evidence of the number of class members to determine whether joinder

was “impracticable” under Civil Rule 23(a)(1). See, e.g., Colorado Cross-

Disability Coalition, supra. (Appellees’ Response Brief, at 35-36.) None of these

cases hold that a request for injunctive relief relieves appellees from presenting any

evidence of the number of class members.

There is no evidence of the actual or approximate number of class

members in this case, and no evidence from which the District Court could “infer”

through “common sense” that there are so many that class certification is

warranted. It is unknown whether there are any class members who live within

shopping distance of a Hollister store with one elevated entry door and want to

purchase Hollister clothes there but are deterred. Appellees have not established

numerosity, and class certification should be reversed.
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B. Appellees failed to prove that they meet the additional
requirements of Civil Rule 23(a).

Appellees also failed to establish compliance with the other Civil

Rule 23(a) requirements -- commonality, typicality, and adequacy of representation

-- because they are “testers,” who have different interests than the putative class

members and are subject to unique defenses. (Brief for Appellants, at 51-52.)

Appellees argue in response that Ms. Farrar and Ms. Hansen are deterred shoppers,

as well as testers, but they have no plausible intentions to shop at any Hollister

store, as explained supra. Class certification should also be reversed on this

ground.

IV. The District Court erred in awarding injunctive relief.

The permanent injunction entered below should be reversed because

the District Court 1) refused to balance the respective harms and benefits to the

parties and consider whether less expensive and burdensome injunctive relief

would satisfy ADA requirements; and 2) required structural changes to the stores

that exceed ADA requirements. (Brief for Appellants, at 52-56.)

Appellees pretend that Abercrombie is making a different argument:

that the District Court had discretion to deny any injunctive relief even if standing

and ADA violations had been demonstrated. (Appellees’ Response Brief, at

60-62.) That issue is not before the Court in this appeal. Abercrombie argued that

the District Court should have considered injunctive relief that imposed “less
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drastic alternatives that would fully meet ADA requirements.” (Brief for

Appellants, at 55.)

In Rothberg v. Law School Admission Council, 102 Fed. Appx. 122,

126 (10th Cir. 2004), this Court held that “the district court’s failure to examine

how [an injunction] would affect the balance of harms analysis was an abuse of

discretion.” This is the same error that the District Court made in the present case.

Appellees object that the Rothberg Court considered a request for a preliminary

injunction, but the authority it relied on addressed permanent injunctive relief.

Weinberger v. Romero-Barcelo, 456 U.S. 305, 311-12 (1982). Other language in

the Rothberg decision, indicating that the district court had discretion to deny all

injunctive relief, is not at issue here. In fact, appellees’ primary authority,

Antoninetti v. Chipotle Mexican Grill, Inc., 643 F.3d 1165, 1175 (9th Cir. 2010),

actually holds that “we need not address the question…whether the Disabilities Act

authorizes a district court to deny injunctive relief after finding a violation of the

Act.”

Appellees ignore Abercrombie’s actual argument that the District

Court should have balanced the harms and decided whether less drastic injunctive

relief would comply with the ADA. The authorities that appellees cite specifically

recognize that this is proper even when a statute mandates injunctive relief. See,

e.g., United States v. Oakland Cannabis Buyers’ Coop, 532 U.S. 483, 497-98
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(2001) (holding that district courts may properly decide “whether a particular

means of enforcing the statute should be chosen over another permissible means,”

but not “whether enforcement is preferable to no enforcement at all”).

Appellees also ignore Abercrombie’s second argument that the

permanent injunction imposes requirements that exceed ADA requirements. For

example, ADA compliance could have been achieved in a much less disruptive and

burdensome way by allowing more time for the changes to the stores that the

District Court ordered, instead of requiring structural changes to “not less than 77

stores per year.” (ECF No. 211, at 4, Aplt. App. at 1093.)

Accordingly, if this Court does not reverse the judgment below based

on appellees’ failure to establish standing, ADA violations, and class certification,

the permanent injunction should be reversed and remanded to consider whether

less drastic injunctive relief is appropriate.
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