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independent, wholly-owned subsidiary of Appellant Abercrombie & Fitch Co.,
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an independent, wholly-owned subsidiary of Appellant Abercrombie & Fitch Co.,

which is a publicly traded corporation. No other publicly held corporation owns

10 percent or more of its stock.
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1

JURISDICTIONAL STATEMENT

The United States District Court for the District of Colorado had

jurisdiction over this litigation pursuant to 28 U.S.C. 1331 because Appellees

asserted a single claim for injunctive relief under the Americans with Disabilities

Act, 42 U.S.C. 12181, et seq. (Complaint, ECF No. 1, Aplt. App. at 24.) The

District Court entered final judgment on September 5, 2013, granting a permanent

injunction that awarded all of the relief sought by Appellees. (Final Judgment,

ECF No. 214, Aplt. App. at 1095.) Appellants timely appealed from the final

judgment on September 9, 2013. (Notice of Appeal, ECF No. 216, Aplt. App. at

1101.) This Court now has appellate jurisdiction pursuant to 28 U.S.C. 1291.

STATEMENT OF THE ISSUES

The following issues are presented for review in this appeal:

1. Did the District Court err in finding that Appellees CCDC,

Anita Hansen, and Julie Farrar have standing to obtain a nationwide permanent

injunction requiring structural changes to every Hollister store that has one

elevated entry door in addition to two accessible entry doors? (Order, ECF No. 98,

June 2, 2011, Aplt. App. at 356; and Order, ECF No. 200, March 7, 2013, Aplt.

App. 1031.)

Appellate Case: 13-1377     Document: 01019169292     Date Filed: 12/09/2013     Page: 11     



2

2. Did the District Court err in holding as a matter of law that the

presence of the elevated entry door at the Hollister stores violates the accessibility

requirements of the Americans with Disabilities Act? (Order, ECF No. 109,

August 31, 2011, Aplt. App. at 376; and Order, ECF No. 200, March 7, 2013, Aplt.

App. at 1031.)

3. Did the District Court err in finding that the legal requirements

for class certification were met? (Order, ECF No. 161, April 20, 2012, Aplt. App.

at 684.)

4. Did the District Court err when it entered a permanent

injunction without balancing the equities and imposed requirements that exceed the

accessibility requirements of the Americans with Disabilities Act? (Order, ECF

No. 200, March 7, 2013, Aplt. App. at 1031; and Permanent Injunction, ECF

No. 211, August 20, 2013, Aplt. App. at 1090.)

STATEMENT OF THE CASE

A. Relevant proceedings and rulings in the District Court.

Appellees, Anita Hansen, Julie Farrar, and Colorado Cross-Disability

Coalition (“CCDC”), asserted a single claim for injunctive relief under the

Americans with Disabilities Act (“ADA”), 42 U.S.C. 12181, et seq. Appellants,

Abercrombie & Fitch Co., Abercrombie & Fitch Stores, Inc., and J.M. Hollister
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3

LLC (collectively “Abercrombie”), now appeal from the final judgment entered by

the District Court, which granted a permanent injunction requiring Abercrombie to

reconstruct the entrances of 231 Hollister stores that have one elevated entry door

with steps in addition to two adjacent, level, fully accessible entry doors.

The District Court’s final judgment was based on six separate rulings

it had made regarding standing, class certification, summary judgment, and

injunctive relief. First, it found that Appellees had standing to seek an injunction

against two specific Hollister stores, located at the Park Meadows mall and the

Orchard Town Center near Denver, Colorado (ECF No. 98, Aplt. App. at 356), and

against other Hollister stores nationwide (ECF No. 200, Aplt. App. at 1031).

Second, the District Court certified their claim as a class action under Fed. R. Civ.

P. 23(b)(2). (ECF No. 161, Aplt. App. at 684.) Third, it granted their motion for

partial summary judgment, holding that the Park Meadows and Orchard Town

Center Hollister stores violate Title III of the ADA (ECF No. 109, Aplt. App. at

376), and their subsequent motion for summary judgment, holding that all other

Hollister stores in the United States with an elevated entry door (in addition to two

fully accessible entry doors) also violate the ADA (ECF No. 200, Aplt. App. at

1031). Finally, the District Court issued a permanent injunction requiring

Abercrombie to remove the elevated entry doors from all Hollister stores

nationwide under strict deadlines. (ECF No. 211, Aplt. App. at 1090.) It then
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4

entered final judgment incorporating these rulings. (ECF No. 214, Aplt. App. at

1095.)

The District Court held no trial or evidentiary hearing before it

ordered Abercrombie to reconstruct the entrances of these 231 Hollister stores, at

an estimated cost of $8 to $9 million. Indeed, it did not hear live testimony from a

single witness at any point during the litigation. Moreover, the District Court

granted Appellees’ motions for partial summary judgment and summary judgment

even though they were not supported by evidence from any disabled persons who

want to shop at a Hollister store but believe the two fully accessible entry doors are

insufficient.

B. Facts relevant to the District Court’s ADA rulings.

Appellee CCDC notified Abercrombie in May and June of 2009 that it

believed that the entrances, cash register counters, fixed shelving displays, and

access to merchandise at two Hollister stores located near Denver, Colorado

violated accessibility requirements of the Americans with Disabilities Act, 42

U.S.C. 12181, et seq. (“ADA”). (Bondy Declaration, ECF No. 167-1, at ¶ 6, Aplt.

App. at 781.) Abercrombie entered into negotiations with CCDC, but they were

unsuccessful. (Id.) Nevertheless, Abercrombie modified Hollister stores

throughout the country to address CCDC’s concerns, lowering the height of the

primary sales counters, adding a second automatic push button to the two
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accessible entry doors, implementing procedures to ensure that these doors are not

locked or blocked by merchandise, and re-merchandising the stores to ensure a 36-

inch path of travel. (Id., at ¶ 7, Aplt. App. at 782.) The total cost of these changes

was over $11.5 million. (Id.)

Appellee CCDC, Appellee Anita Hansen, and three other individual

plaintiffs filed a Complaint challenging several aspects of Hollister stores under the

ADA. (ECF No. 1, Aplt App. at 24.) They conducted discovery and eventually

filed an amended complaint that dropped all of their claims except their challenge

to the elevated entry doors. (ECF No. 117, Aplt. App. at 388.) One of the two

Hollister stores identified in their pleadings (located at the Orchard Town Center)

later closed for reasons unrelated to this lawsuit. (Bondy Declaration, supra, at

¶ 8, Aplt. App. 782-83.) The other store, located in the Park Meadows mall, has

one elevated entry door on a porch-like structure with steps and two adjacent, fully

accessible entry doors located on either side of the porch-like structure.1 (Id., at

¶¶ 9-10, Aplt. App. at 783.) This is the only Hollister store in Colorado that has an

elevated entry door; the other five Colorado stores have only level entry doors.

(Id., at ¶ 8, Aplt. App. at 782) The porch-like structure is utilized as a visual

1 At the time that the District Court entered the permanent injunction, there were
231 Hollister stores in the United States with an elevated entry door in addition to
fully accessible entry doors. Abercrombie obtained all necessary building permits,
which typically include inspections for ADA compliance, prior to opening any of
these stores. (Hill Declaration, ECF No. 93-2, at ¶ 10, Aplt. App. at 336; Bondy
Declaration, supra, at ¶ 5, Aplt. App. at 781.)
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display, analogous to a store window that is used to draw the attention of shoppers,

and it is designed to invoke the aesthetic appearance of a Southern California surf

shack. (Id., at ¶¶ 4, 17, Aplt. App. at 781, 786; Hill Declaration, ECF No. 93-2, at

¶ 8, Aplt. App. at 336; Bondy Suppl. Declaration, ECF No. 179-2, at ¶¶ 4-6, Aplt.

App. at 971-73.)

The two accessible entry doors at the store are self-powered and have

clearly denoted push-buttons bearing the International Symbol of Accessibility,

which automatically open each door to allow entry into the store; one of these

doors leads into the “Dudes” side of the store, which displays men’s clothing, and

the other leads into the “Bettys” side of the store, which displays women’s

clothing. (Bondy Declaration, supra, ECF No. 167-1, at ¶¶ 3, 9-10, Aplt. App. at

781, 783-84.) Customers who enter through the center elevated entry door must

then turn either to the side of the store marked “Dudes” or to the side marked

“Bettys” and, thus, have the same choice of entering the men’s merchandise area or

the women’s merchandise area as customers who enter the store through one of the

two accessible entry doors. (Id., at ¶ 9; Hill Declaration, supra, at ¶¶ 4-5, Aplt.

App. at 334-35.)

In fact, shoppers who enter the store through the elevated entry door,

turn to the side of the store marked “Dudes,” and descend two steps, will arrive at

the same spot inside the store as shoppers who enter through the accessible entry
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door on the “Dudes” side of the store; similarly, shoppers who enter through the

elevated entry door and turn and descend the other way, into the “Bettys” side of

the store, will arrive at the same spot as shoppers who enter through the accessible

entry door on the “Bettys” side of the store. (Bondy Declaration, supra, at ¶¶ 14-

15, Aplt. App. at 784-86.) The general circulation paths inside the store thus begin

at the same points, and they remain the same throughout the store. (Hill

Declaration, supra, at ¶ 9, Aplt. App. at 336.)

The in-store experience is identical for Hollister customers who enter

through the elevated entry door and those who enter through the accessible entry

doors. All shoppers see the same marketing displays, have access to the same

merchandise, hear the same music, smell the same spritzed Hollister scent, and

interact with the same Hollister employees. (Bondy Declaration, supra, at ¶ 15,

Aplt. App. at 785-86; Hansen Deposition, ECF No. 167-6, at 54-57, Aplt. App. at

833-36.) Customers who enter a Hollister store through any entry door may cross

between the “Dudes” side and the “Bettys” side at points that are accessible to

persons using wheelchairs, and all paths of travel between the two sides of the

store are similarly accessible. (Bondy Declaration, supra, at ¶ 16, Aplt. App. at

786.)

Abercrombie altered the entrance to the Park Meadows Hollister store

in April, 2012, after the District Court granted partial summary judgment. Signage
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was added at each accessible entry door to indicate whether it opens directly into

the “Dudes” side of the store or the “Bettys” side of the store.2 (Bondy

Declaration, supra, at ¶¶ 10-13, Aplt. App. at 783-84.) In addition, manually

operable door handles were added to the automatic, accessible entry doors to

increase their visibility and recognizability as entry doors. (Id.) The new signs

and door hardware are “highly visible” to persons in the mall outside the store,

including those who are directly in front of the elevated entry door. (Id.) The

accessible entry doors are thus denoted by signs, by the push-buttons with the

International Symbol of Accessibility, and by their door handles, and they are

clearly visible and identifiable as accessible entry doors. (Id.)

C. Facts relevant to the District Court’s standing and class
certification rulings.

Appellee CCDC is a Colorado corporation whose members include

people with disabilities and people who advocate for their rights. (Fifth Amended

Complaint, ECF No. 149, at ¶¶ 9, 14, Aplt. App. at 476-77.) CCDC derives most

of its revenue from attorney fees it generates by representing itself and its recruits

in ADA lawsuits -- over $274,000 in 2010. See Reiskin Dep., ECF No. 155-1, at

120, Aplt. App. at 567; Exh. 30, at 398, ECF No. 155-2, Aplt. App. at 585-599;

ECF No. 155-1, Exh. 26, at 316, Aplt. App. at 570.

2 The new signs are the same as the signs at the elevated entry door that direct
customers to the “Dudes” or “Bettys” sides of the stores. (Bondy Declaration II,
ECF No. 167-1, at ¶¶ 10-12, Aplt. App. at 783-84.)
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Appellee Anita Hansen had never entered a Hollister store until she

was told about this litigation. (Hansen Deposition, supra, ECF No. 155-1, at

27-28, Aplt. App. at 525-26.) She is not interested in the “kind of clothes”

Hollister sells. (Id., at 25, 27-29, 31, Aplt. App. at 524-27, 528.) She went to the

Orchard Town Center store, before it permanently closed, specifically because it

had steps, in order to help CCDC bring this litigation. (Id., at 27-28, 31, Aplt.

App. at 525-26, 528.) In fact, she has never been to a Hollister store located at

another shopping center, Cherry Creek Mall, that is closer to her residence, even

though it has no steps at any entry doors. (Id., at 16, 18, Aplt. App. at 520, 521.)

Her trip to the Orchard Town Center store was the first (and only) time in her life

that she went to that mall; she goes to the Cherry Creek Mall “a lot” but has never

shopped at the Hollister store there. (Id., at 22-23, Aplt. App. at 522-23.)

Ms. Hansen called CCDC at the time of her visit to the Orchard Town Center store

to make a report. (Id., at 83, Aplt. App. at 534.) She then went to the Park

Meadows Hollister store, on a single occasion, to return the item of clothing she

had purchased on her only visit to the Orchard Town Center store, in order to

further help CCDC in this lawsuit. (Hansen Deposition, ECF No. 156-2, at 25, 29,

32-33, Aplt. App. at 676-680.)

Ms. Hansen has no interest in shopping at Hollister stores. She

testified at deposition that she may go to Hollister stores that have an elevated
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entry door at some unspecified future time “to test whether accessibility barriers

still exist,” but she also conceded that she does not “have any current intention to

return to a Hollister store for any reason.” (Hansen Deposition, ECF No. 167-6, at

74, 97-98, 104-105, Aplt. App. at 837, 839-842.) There is no evidence that she has

been to any Hollister store in Colorado since she briefly assisted CCDC in 2009, or

that she has ever been to any Hollister store outside Colorado. Indeed, when

Ms. Hansen encountered another Hollister store that had no steps, she “didn’t take

the time” to enter. (Id., at 34-35, Aplt. App. at 830-31.) She admits that there has

been no occasion on which she was deterred from shopping at a Hollister store by

the presence of an elevated entry door. (Id., at 104-105, Aplt. App. at 841-42.)

Appellee Julie Farrar also does not frequent Hollister stores and, in

fact, has never been inside a Hollister store. (Farrar Deposition, ECF No. 167-7, at

50, 66, 76-77, Aplt. App. at 845-49.) She is a former employee and donor of

CCDC who was asked to be a plaintiff in this lawsuit after all but one of the

original plaintiffs decided that they were no longer interested in the case. (Farrar

Deposition, ECF No. 155-1, at 12, 24, 63, 65, Aplt. App. at 542-43, 551-52.)

Ms. Farrar rarely goes to the Park Meadows mall, which is fifteen miles from her

home; she goes to the Cherry Creek mall, which is only five miles from her house,

approximately once a month, but she has never shopped at the Hollister store there

even though it has no elevated entry doors. (Farrar Deposition, ECF No. 167-7, at
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46-48, Aplt. App. at 844.) Ms. Farrar noticed the elevated entry door at the Park

Meadows store while shopping at that mall with a friend, but she had no intention

of shopping at the Hollister store and did not do so. (Id., at 59-61, Aplt. App. at

847.) Indeed, there is no evidence that Ms. Farrar has ever desired to enter any

Hollister store, and neither she nor Ms. Hansen has been to the Park Meadows

Hollister store, to shop or to “test” it, since it was altered more than 18 months ago.

SUMMARY OF ARGUMENT

First, the District Court erred in holding that Appellees CCDC, Anita

Hansen, and Julie Farrar have standing to obtain an injunction requiring

Abercrombie to make structural alterations to the entrances of approximately 231

Hollister stores located across the United States. Ms. Hansen and Ms. Farrar do

not have standing because they have no plausible intention to shop at any Hollister

store in the future. Ms. Hansen visited two Hollister stores in Denver for the sole

purpose of enabling CCDC to bring this lawsuit, and Ms. Farrar has never even

attempted to enter a Hollister store. CCDC does not have standing because it has

not identified even one of its members who would have standing, and there is no

evidence that there are any members of the certified class who have standing.

Simply put, Appellees have never been able to identify a single person who faces a
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prospective injury-in-fact at any of the 231 Hollister stores addressed by the

permanent injunction.

Second, the District Court erred when it granted partial summary

judgment to Appellees with respect to two Hollister stores located near Denver,

Colorado, and later granted their motion for summary judgment with respect to 230

other Hollister stores around the country. The applicable, unambiguous 2010 ADA

Standards do not prohibit a public business from having one inaccessible entrance

or entry door; 2010 ADA Standard 206.4.1 provides that only 60 percent of public

entrances must meet ADA accessibility requirements, and it contains no

restrictions regarding their location. In addition, 2010 ADA Standard 206.5.1

provides that “[e]ach entrance to a building or facility required to comply with

206.4 shall have at least one door, doorway, or gate complying with [ADA

accessibility requirements]” and thus explicitly recognizes that an “entrance” may

consist of more than one entry door, and that it may include inaccessible entry

doors as long as it includes at least one accessible entry door. In this case, the

three adjacent entry doors at the front of a Hollister store constitute a single

entrance with two accessible entry doors and one inaccessible entry door.

The District Court additionally erred by finding that compliance with

the detailed ADA Standards is insufficient to demonstrate compliance with the

ADA. It further erred when it made factual findings regarding the use of the
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elevated entry door without any evidentiary basis and improperly resolved disputes

of fact against Abercrombie at the summary judgment stage. The District Court

ultimately entered a permanent injunction requiring Abercrombie to make

structural alterations at hundreds of stores across the country, at a cost of $8 to $9

million, without ever holding a trial or an evidentiary hearing, and without ever

hearing live testimony from any witness.

Third, the District Court erred when it certified this proceeding as a

class action. In the absence of any evidence demonstrating numerosity, the District

Court purported to rely on “common sense.” But the requisite elements of class

certification must be proven with evidence, not by assumptions and speculative

inferences. Moreover, it is not “common sense” that there are one or more

unidentified class members who intend to shop at each Hollister store across the

country that has an elevated entry door; Appellees have never been able to identify

even one such person who intends to shop at even one of the stores. In addition,

Ms. Hansen and Ms. Farrar do not meet the Rule 23(a) requirements of

commonality, typicality, and adequate representation because, unlike the

hypothetical class members, they are “testers,” with no actual intent to patronize

Hollister stores in the future, who have divergent interests and face unique

defenses.
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Finally, the District Court erred as a matter of law when it entered an

injunction without balancing the equities and imposed requirements on

Abercrombie that exceed the legal requirements of the ADA.

ARGUMENT

I. The District Court erred in finding that Appellees have standing to
obtain the injunctive relief it awarded in this case.

A. The District Court’s rulings on standing.

Abercrombie initially moved the District Court to dismiss this lawsuit

on the pleadings for lack of standing because the five individuals who were

plaintiffs at that time had not alleged that they intended to patronize any Hollister

stores in the future and, thus, had no prospective injury-in-fact for which injunctive

relief could be granted. After the motion was fully briefed, the District Court

granted plaintiffs leave to amend their pleadings. (ECF No. 73, Aplt. App. at 148.)

Abercrombie then filed a renewed motion to dismiss, which the District Court

denied. (ECF No. 98, Aplt. App. at 356.) It held that the individual plaintiffs’

allegations of a general desire to shop at Hollister stores were sufficient to establish

standing to obtain injunctive relief against Hollister stores “nationwide,” and that

Appellee CCDC had representative standing on behalf of its members who had

standing in their own right, i.e., the five individual plaintiffs. (Id., at 5-8, 9-10,

Aplt. App. at 360-63, 364-65.)
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All of the individual plaintiffs except Josh Stapen and Appellee Anita

Hansen then dropped out of this litigation. Mr. Stapen subsequently withdrew

when Abercrombie requested his deposition, nearly two years after this case was

filed, and he was replaced by Appellee Julie Farrar. In a later ruling on class

certification, the District Court sua sponte “affirm[ed]” that the individual

plaintiffs had sufficiently alleged standing, although it had not actually ruled on

Ms. Farrar’s standing. (ECF No. 161, at 9-10, Aplt. App. at 692.)

When Appellees moved for summary judgment, Abercrombie

objected that the factual record did not show that Ms. Hansen or Ms. Farrar had

standing to obtain injunctive relief as to any Hollister stores, and that CCDC

therefore had no representative standing; Ms. Hansen and Ms. Farrar had testified

at their depositions that they are “testers” for CCDC who have no intent to

patronize any Hollister stores in the future. The District Court held that

Ms. Hansen and Ms. Farrar -- and thus CCDC -- had standing to obtain injunctive

relief against all Hollister stores across the country that have an elevated entry door

in addition to level entry doors. (ECF No. 200, at 7, Aplt. App. at 1037.) It further

held that the members of the certified class also had standing to obtain that relief,

and that Appellees did not need to show that, for each Hollister store for which

injunctive relief was sought, there was at least one actual class member who had

standing to obtain relief against that store. (Id., at 8-9, Aplt. App. at 1038-39.)
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B. Standard of review and governing law.

The District Court’s rulings on standing were conclusions of law and

are reviewed de novo in this appeal. See Kansas Health Care Assn. v. Kansas

Dept. of Social and Rehab. Services, 958 F.2d 1018, 1021 (10th Cir. 1992).

Accordingly, this Court must decide for itself whether Appellees have standing,

without deference to the District Court’s rulings.

Courts cannot award relief to litigants who do not meet constitutional

standing requirements. Warth v. Seldin, 422 U.S. 490, 498 (1975). Standing is

“perhaps the most important limit on federal subject matter jurisdiction,” Allen v.

Wright, 468 U.S. 737, 750 (1984), because it ensures that “the plaintiff has alleged

such a personal stake in the outcome of the controversy as to warrant his

invocation of federal court jurisdiction.” Summers v. Earth Island Institute, 555

U.S. 488, 493 (2009) (original emphasis). This prevents plaintiffs from

“convert[ing] the judicial process into ‘no more than a vehicle for the vindication

of the value interests of concerned bystanders.’” Valley Forge Christian College v.

Americans United for Separation of Church and State, Inc., 454 U.S. 464, 473

(1982) (quotation omitted).

Appellees bore “the burden of . . . coming forward with evidence of

specific facts which prove standing.” D.L. v. Unified School Dist. No. 497, 596

F.3d 768, 775 (10th Cir. 2010). See also Summers, supra, 555 U.S. at 493.

Appellate Case: 13-1377     Document: 01019169292     Date Filed: 12/09/2013     Page: 26     



17

Injunctive relief is the sole remedy for violations of Title III of the ADA, Lewis v.

Burger King, 361 Fed.Appx. 937, 938 fn. 1 (10th Cir. 2010), and Appellees had no

standing to obtain that relief unless they proved that they will otherwise sustain a

prospective “injury-in-fact” that is “concrete and particularized” and “actual or

imminent;” “standing is not ‘an ingenious academic exercise in the

conceivable’ . . . .” Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61, 566

(1992) (citations and internal punctuation omitted). “[T]o satisfy the injury-in-fact

prong of the standing test,”

[the] threat of injury must be both “real and
immediate,” not “conjectural” or “hypothetical” . . . .
The equitable remedy is unavailable absent a showing . . .
of any real or immediate threat that the plaintiff will be
wronged again -- a “likelihood of substantial and
immediate irreparable injury” . . . . Absent a sufficient
likelihood that he will be wronged again in a similar
way, Lyons is no more entitled to an injunction than
any other citizen . . . .

City of Los Angeles v. Lyons, 461 U.S. 95, 101, 106, 111 (1983) (citations omitted;

emphasis added).

In short, “proper analysis of standing focuses on whether the plaintiff

suffered an actual injury, not on whether a statute was violated.” Doe v. National

Bd. Of Medical Examiners, 199 F.3d 146, 153 (3d Cir. 1999). Appellees had to

establish standing as to each Hollister store for which they sought injunctive relief,

i.e., they had to demonstrate that Ms. Hansen, Ms. Farrar, a member of CCDC, or
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some member of the certified class had a concrete, non-contingent intention to

patronize each store in the future and will therefore sustain a legal injury unless an

injunction is granted. See Gregory v. Otac, Inc., 247 F. Supp. 2d 764, 769 (D. Md.

2003).

For example, one of the plaintiffs in Tandy v. City of Wichita, 380

F.3d 1277 (10th Cir. 2004), alleged that he used a wheelchair for mobility, that the

defendant’s public buses did not meet the accessibility requirements of Title II of

the ADA, and that he “desired” to use the buses in the future. This Court held that

his allegations were insufficient to demonstrate standing for injunctive relief; his

general desire to use the buses in the future did not establish that he actually will

use them and is thus “under a real and immediate threat of repeated injury.” 380

F.3d at 1288. “[T]he threatened injury must be ‘certainly impending’ and not

merely speculative.” 380 F.3d at 1283-84 (citation omitted).

C. Appellees Hansen and Farrar lack standing to obtain injunctive
relief as to any Hollister stores.

1. Ms. Hansen and Ms. Farrar lack standing to obtain
injunctive relief with respect to the Park Meadows store.

Appellees Hansen and Farrar lack standing to obtain injunctive relief

against the Orchard Town Center store because it has closed, and they failed to

establish standing with respect to the Park Meadows store. “[A]n abstract

statement of intent to return to a site where an alleged future injury will occur is
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not enough to demonstrate the ‘imminent’ future injury required for a plaintiff to

have standing to seek injunctive relief [under the ADA].” Holt v. American City

Diner, Inc., No. 05-1745, 2007 U.S. Dist. Lexis, at *5 (D. D.C. 2007), appeal

dismissed, 2008 U.S. App. Lexis 3637 (D.C. Cir. 2008). “In the ADA context, a

plaintiff must establish a likelihood of returning to the defendant’s business.”

Judy v. Pingue, No. 2:08-cv-859, 2009 U.S. Dist. Lexis 109990, at *6 (S.D. Ohio

2009). “[A]n abstract social interest . . . [is] insufficient to support Article III

standing.” Doe v. Obama, 670 F.Supp.2d 435, 441 (D. Md. 2009) (citation

omitted).

Significantly, Ms. Hansen and Ms. Farrar had no interest in entering

any Hollister stores until they were recruited by CCDC to participate in this

lawsuit; they are self-proclaimed “testers” whose future patronage of Hollister

stores depends upon their ideological goals and CCDC’s litigation strategy rather

than upon any desire to shop for Hollister clothing. (See Hansen Dep., ECF

No. 167-6, at 27-29, 31, 34-35, 97-98, 104, Aplt. App. at 826-831, 839-841; ECF

No. 155-1, at 25, 70, Aplt. App. at 524, 532; Farrar Dep., ECF No. 155-1, at 46,

48-49, 63, 65, 81, 82, Aplt. App. at 546-48, 551-52, 557-58.) Many courts have

held that testers do not have standing to sue under Title III of the ADA; indeed,

“[d]istrict courts have become extremely skeptical of tester lawsuits [under the

ADA], calling them a ‘cottage industry’ driven by attorneys fees . . . .” Johnson,
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Note: Testers Standing Up for Title III of the ADA, 59 Case W. Res. L. Rev. 683,

697 (2009).

In National Alliance for Accessibility, Inc. v. Waffle House, Inc.,

No. 5:10-cv-375, 2011 U.S. Dist. Lexis 69815, *7-*8 (E.D. N.C. 2011), the Court

noted the significant differences between ADA claims by testers and ADA claims

by actual customers and agreed with “the weight of authority that tester standing is

not available under Title III of the ADA.” See also Harris v. Stonecrest Care

Automotive Center, 472 F.Supp.2d 1208, 1219 (S.D. Cal. 2007) (“[t]his Court is

unable to find any authority showing that Title III of the ADA was intended to

create . . . broad rights against individual local businesses by private parties who

are not bona fide patrons, and are not likely to be bona fide patrons in the future”);

Norkunas v. Park Road Shopping Center, Inc., 777 F.Supp.2d 998, 1005 (W.D.

N.C. 2011), affirmed, 2012 U.S. App. Lexis 13826 (4th Cir. 2012) (same); Judy,

supra, at *12-*13 (same; distinguishing Tandy, supra, in which a tester was

allowed to seek relief under Title II of the ADA).

Even assuming that testers might have standing under Title III of the

ADA in some circumstances, they would still have to prove a prospective injury-

in-fact, i.e., that they have a plausible, non-contingent intention to go to the store in

the future to test it. See National Alliance for Accessibility, Inc. v. Belk, Inc.,

No. 5:12-CV-394, 2013 U.S. Dist. Lexis 37055 (E.D. N.C. 2013) (“even self-
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proclaimed ‘testers’ . . . must satisfy the irreducible constitutional minimum of

standing”); and Judy, supra (“[a]ny tester status that Judy might possess does not

confer standing to seek prospective relief where he cannot show a reasonable

likelihood of returning . . . .”).

Many courts have observed that “testers” are not likely to return to a

business and have questioned the plausibility of their claimed intention to do so.

“[A]n ADA plaintiff who seeks an injunction mandating removal of architectural

barriers cannot ‘manufacture standing’ by simply claiming that she intends to

return to the defendant’s establishment” Access 4 All, Inc. v. Boardwalk Regency

Corp., No. 08-3817, 2010 U.S. Dist. Lexis 124625, at *14 (D. N.J. 2010). The

plaintiff in that case “was not a bona fide patron . . . but merely a ‘tester’ of ADA

compliance,” and the Court found that this “bears on [her] credibility in professing

an intent to return.” Id., at *35-*36. See also Judy v. Arcade L.P., No. RDB-10-

607, 2011 U.S. Dist. Lexis 9855, at *15-*16 (D. Md. 2011) (“plaintiffs’ allegation

that they intend to return to Lexington Market as ADA testers is insufficient to

establish standing”); Kramer v. Midamco, 656 F.Supp.2d 740, 747-48 (N.D. Ohio

2009) (“a plaintiff’s claim that she visited the facility as a tester and intends to visit

the facility [again] to verify its compliance or non-compliance with the ADA, does

little to support [her] allegation that she is truly threatened by an immediate future
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injury . . . [A]n ADA plaintiff cannot manufacture standing to sue in federal court

by simply claiming that she intends to return”).

Here, neither Ms. Hansen nor Ms. Farrar proved a plausible, non-

speculative intention to enter the Park Meadows store in the future. Ms. Farrar has

never been inside a Hollister store and has never wanted to enter one. (Farrar

Dep., ECF No. 167-7, at 52-55, 58-61, Aplt. App. at 845-47.) Ms. Hansen is not

interested in the “kind of clothes” Hollister sells, and she testified at her deposition

that she does not “have any current intention to return to a Hollister store for any

reason.” (Hansen Dep., ECF No. 155-1, at 25, 27-29, 31, 97-98, 104-105, Aplt.

App. at 524-28, 535-38.) The unlikelihood that Appellees will visit the Park

Meadows store in the future is evident from the fact that neither of them has ever

patronized a Hollister store that is nearer to their homes, at the Cherry Creek Mall,

even though it has no elevated entry doors, and even though they visit that mall

frequently. (Farrar Dep., supra, at 46-48, Aplt. App. at 844; Hansen Dep., supra,

at 16, 18, 22, 23, Aplt. App. at 520-23.) See Anderson v. Macy’s, Inc.,

No. 2:12-CV-556, 2013 U.S. Dist. Lexis 62790, at *17, fn. 7 (W.D. Pa. 2013)

(plaintiff failed to demonstrate her intent to return to a Macy’s department store

with alleged ADA violations, and thus failed to establish standing, where four

other Macy’s stores were closer to her home “but she does not allege that she ever

shopped at any of them, or that she plans to”).
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Ms. Hansen and Ms. Farrar did not carry their burden of plausibly

demonstrating the imminent likelihood that they will go to the Park Meadows store

in the future, for any reason, and thus failed to establish that they have standing to

obtain injunctive relief against that store.

2. Ms. Hansen and Ms. Farrar lack standing with respect to
all other Hollister stores.

Appellees Hansen and Farrar also failed to establish their standing

with respect to any of the other 230 Hollister stores located across the United

States for which they obtained injunctive relief. They have no plausible intention

of visiting any of these stores in the future, and “the frustration of a party’s

generalized interest in the proper application of the law is not by itself an injury-in-

fact for purposes of standing.” Delta Commercial Fisheries Assn. v. Gulf of

Mexico Fishery Mgt. Council, 364 F.3d 269, 273 (5th Cir. 2004). Courts cannot be

used “for the vindication of the value interests of concerned bystanders.” U.S. ex

rel. Riley v. St. Luke’s Episcopal Hospital, 982 F. Supp. 1261, 1263 (S.D. Tex.

1997), quoting Valley Forge Christian College v. Americans United for Separation

of Church and State, 454 U.S. 464, 473 (1982). See also Blum v. Yaretsky, 457

U.S. 991, 999 (1982):

It is not enough that the conduct of which the plaintiff
complains will injure someone . . . . Nor does a plaintiff
who has been subject to injurious conduct of one kind
possess by virtue of that injury the necessary stake in
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litigating conduct of another kind, although similar, to
which he has not been subject.

(Original emphasis.)

The District Court nevertheless held that Ms. Hansen and Ms. Farrar

have standing to obtain a nationwide injunction based on their allegation that

Hollister stores have a “uniform policy and design” that creates “common barriers”

at all stores. (Order, ECF No. 98, at 7-8, Aplt. App. at 362-63.) It relied upon

Castaneda v. Burger King Corp., 597 F.Supp.2d 1035, 1041 (N.D. Calif. 2009),

but that Court later limited the plaintiffs’ ADA claims to the ten restaurants to

which they personally intended to return. Castaneda v. Burger King Corp., 264

F.R.D 557, 564 (N.D. Calif. 2009). See also Scherr v. Marriot International, Inc.,

No. 10-C-7384, 2011 U.S. Dist. Lexis 73005, at *25-*26 (N.D. Ill. 2011):

While Scherr’s allegation of a common architectural
defect [at all Marriot Courtyard hotels nationwide]
may . . . show awareness of existing barriers at the
additional fifty-six hotels, she does not satisfy the other
[standing] requirements. Scherr does not allege . . . that
she would visit [those hotels] in the future but for the
alleged barriers . . . . Scherr has standing to proceed
against the Overland Park Marriot [that she intends to
patronize], but not against the additional fifty-six
Courtyard Marriot hotels.

Here, Appellees’ allegation of a “common design” does not substitute for the proof

of imminent prospective injury at each store that is required for standing to obtain

nationwide injunctive relief.
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Nor can Ms. Hansen and Ms. Farrar invoke their status as class

representatives to create standing that they otherwise lack. “[I]t is not enough that

a named plaintiff can establish . . . standing as to one of many claims he wishes to

assert [on behalf of a class].” Prado-Steimen v. Bush, 221 F.3d 1266, 1279-1280

(11th Cir. 2000). “[A] claim cannot be asserted on behalf of a class unless at least

one named plaintiff has suffered the injury that gives rise to that claim.” Griffin v.

Dugger, 823 F.2d 1476, 1483 (11th Circuit 1987), certiorari denied, 486 U.S. 1005

(1988). See Plumbers’ Union Local No. 12 Pension Fund v. Nomura Asset

Acceptance Corp., 632 F.3d 762, 769-771 (1st Cir. 2011) (class representatives

who purchased certificates in two of eight trusts created by the defendant did not

have standing to bring class action claims on behalf of class members who

purchased certificates in the other six trusts).

In short, Appellees “must allege and show that they personally have

been injured, not that injury has been suffered by other, unidentified members of

the class . . . which they purport to represent.” Warth v. Seldin, 422 U.S. 490, 501

(1975). See Blum v. Yaretsky, 457 U.S. 991, 1001 fn. 13 (1982) (same). Their

status as class representatives does not give them standing to obtain injunctive

relief on their own behalf against the hundreds of Hollister stores around the

country that they do not intend to patronize in the future.
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D. Appellee CCDC lacks standing to obtain injunctive relief as to any
Hollister stores.

CCDC also failed to demonstrate that it has standing to obtain the

nationwide injunctive relief ordered by the District Court. CCDC does not claim

that it has standing on its own behalf for injuries to CCDC itself; it requested

injunctive relief on behalf of its members for future injuries that they will

purportedly sustain.

“An organization does not have standing simply because it has an

ideological or abstract interest that is adversely affected.” Clark v. Burger King

Corp., 255 F. Supp. 2d 334, 344 (D. N.J. 2003). An organization has standing to

bring suit on behalf of its members only if, inter alia, “its members would

otherwise have standing to sue in their own right.” Hunt v. Washington State

Apple Advertising Commission, 432 U.S. 333, 343 (1977). See also Warth, supra,

422 U.S. at 511 (an organization cannot sue on behalf of its members unless its

members would have standing “had the members themselves brought suit”). This

requirement “weed[s] out [organizations] who try to bring cases, which could not

otherwise be brought, by manufacturing allegations of standing that lack any real

foundation.” New York State Club Association v. City of New York, 487 U.S. 1, 9

(1988).

In the present case, CCDC did not carry its burden of showing that

“its members would otherwise have standing to sue in their own right,” as required
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by Hunt, supra, 432 U.S. at 343. See Utah Association of Counties v. Bush, 455

F.3d 1094, 1099 (10th Cir. 2006) (same); Access 4 All, Inc. v. Wintergreen,

No. 3:05-cv-1307, 2005 U.S. Dist. Lexis 26935 (N.D. Tex. 2005) (same). An

organization “cannot . . . shoehorn an unknown number of supposed but unknown

victims into their [ADA] cause of action by the mechanism of associational

standing.” Concerned Parents to Save Dreher Park Center v. City of West Palm

Beach, 884 F.Supp. 487, 489 (S.D. Fla. 1994). See also Small v. General Nutrition

Companies, 388 F.Supp.2d 83, 97-98 (E.D.N.Y. 2005):

[I]f DIA can establish the standing of one of its
members . . . DIA will have established associational
standing. Its standing would only be coextensive with
the standing that member would enjoy, however . . . .
Thus, the association would only have standing with
respect to the specific stores for which the member . . .
has standing.

The District Court concluded that CCDC has representative standing

because it had found that two of its members, Appellees Hansen and Farrar, have

standing. (ECF No. 98, at 9, Aplt. App. at 364.) But neither Ms. Hansen nor

Ms. Farrar have standing, as explained above, and CCDC has not located any other

members who have standing. See Equal Rights Center v. Abercrombie & Fitch

Co., 767 F. Supp. 2d 510, 524 (D. Md. 2010) (holding that the plaintiff disability

rights organization had standing to enjoin ADA violations at only the specific

Hollister stores that its members had standing to enjoin).
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The District Court relied on Roe No. 2 v. Ogden, 253 F.3d 1225 (10th

Cir. 2001), to excuse CCDC’s failure to show that its members intend to visit every

Hollister store, but in that case the individual plaintiff had standing on his own

behalf to obtain all of the injunctive relief sought by the organization plaintiff,

without regard to whether any other members of the organization had standing.

Here, CCDC claims that it has representative standing to seek injunctive relief

against hundreds of Hollister stores that the two individual Appellees have no

standing to sue. In Equal Rights Center v. Hilton Hotels Corp., No. 07-1528, 2009

U.S. Dist. Lexis 126645 (D.D.C. 2009), a disability rights organization and three of

its members sought an injunction to require the defendant to bring almost 3,000

Hilton hotels into compliance with the ADA, and the Court held that the

organization had standing only as to the four hotels for which its individual

members could establish standing. “[A]t a minimum,” the organization had to

show “which Hilton hotels [its members] visited . . . and whether they would return

to that hotel or those hotels . . . .” (Id., at *14.)

CCDC did not show that for each Hollister store nationwide, it has at

least one member who intends to return to that store and thus has standing to obtain

injunctive relief against that store. The United States Supreme Court has expressly

rejected claims that the existence of such members can be assumed based on

statistical probability:
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The dissent proposes a hitherto unheard-of test for
organizational standing: whether, accepting the
organization’s self-description of the activities of its
members, there is a statistical probability that some of
those members are threatened with concrete injury . . . .
This novel approach to the law of organizational standing
would make a mockery of our prior cases, which have
required plaintiff organizations to make specific
allegations establishing that at least one identified
member . . . would suffer harm . . . .

Summers, supra, 555 U.S. at 497.

CCDC has not proven that its members have standing as to each

Hollister store, and it therefore has no standing to seek nationwide injunctive relief

on their behalf.

E. The hypothetical members of the class lack standing to obtain
injunctive relief as to any Hollister stores.

Finally, Appellees cannot rely upon class certification to supply the

missing proof of standing. The District Court found that standing was created as to

all Hollister stores when it certified this case as a class action. See ECF No. 200, at

8, Aplt. App. at 1038 (“the class -- once certified -- has standing to challenge the

violations encompassed within the class definition”). However, Appellees never

established that there are actual, non-hypothetical class members who intend to

patronize each of the Hollister stores, and class certification cannot create standing

that does not otherwise exist. See Lewis v. Casey, 518 U.S. 343, 357, 358 (1996)

(“[t]he remedy must of course be limited to the inadequacy that produced the

Appellate Case: 13-1377     Document: 01019169292     Date Filed: 12/09/2013     Page: 39     



30

injury-in-fact that the plaintiff has established . . . . The standing determination is

quite separate from certification of the class”).

In a tort action, class members who have sustained no legal injury-in-

fact cannot recover damages merely because a class action has been certified.

Similarly, a class cannot obtain injunctive relief requiring structural alterations at a

Hollister store unless a member of the class faces an imminent threat of future

injury at that store and thus has standing to obtain relief against that store. In other

words, if no class members have standing to obtain injunctive relief against a store,

the class representatives have no standing to obtain an injunction as to that store.

For each Hollister store for which Appellees seek injunctive relief, at least one

class member “must establish that but for the barrier at a particular store, he would

visit that store in the future.” Small, supra, 388 F.Supp.2d at 89. Appellees have

not shown that there are actual members of the certified class who have standing to

obtain injunctive relief against any Hollister store.

II. The District Court erred in finding that Hollister stores with one
elevated entry door and two fully accessible entry doors violate ADA
requirements.

A. Standard of review.

Appellees were not entitled to summary judgment unless they carried

their burden of proving that there is no genuine dispute as to any material fact and

that they are entitled to judgment as a matter of law. Morris v. City of Colorado
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Springs, 666 F.3d 654, 660 (10th Cir. 2012). The District Court’s summary

judgment rulings are reviewed de novo by this Court. Helm v. Kansas, 656 F.3d

1277, 1284 (10th Cir. 2011).

B. The District Court erred in entering its August 2011 Order
granting partial summary judgment to Appellees as to two
Hollister stores.

The District Court found that “the center front entrances at the

Hollister stores at Park Meadows mall and Orchard Town Center mall violate Title

III of the [ADA]” due to the presence of steps at the elevated entry door. (ECF

No. 109, at 12, Aplt. App. at 387.) Although it recognized that the stores have the

number of accessible entrances required by 1991 ADA Standard 4.1.3(8)(a)(i), it

held that they violate a separate provision of that regulation requiring that, “where

feasible,” accessible entry doors should be used by a majority of customers. 1991

ADA Standard 4.1.3(8)(a). (Id., at 11-12, Aplt. App. at 386-87.)3

But there is no evidence showing that a majority of customers enter

these stores through the elevated entry door, and the District Court should have

3 When Congress enacted the ADA in 1990, it mandated that the United States
Architectural Barriers Compliance Board issue guidelines to implement Title III of
the statute. 42 U.S.C. 12204. The Access Board subsequently issued the ADA
Accessibility Guidelines (“ADAAG”), codified at 36 C.F.R. pt. 1191, App. A. As
directed by Congress, the Department of Justice adopted the ADAAG as its own
ADA regulations, denominated the 1991 Standards for Accessible Design (“1991
ADA Standards”), which are codified at 28 C.F.R. pt. 36, App. A. See 28 C.F.R.
36.406. The Department of Justice subsequently issued revised ADA regulations,
the 2010 Standards for Accessible Design (“2010 ADA Standards”), pursuant to
the same statutory authority.
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resolved this factual question in Abercrombie’s favor at the summary judgment

stage. The District Court also erroneously found that the accessible entry doors

were difficult to distinguish visibly from nearby shuttered windows and that they

“necessitate additional travel through a possibly crowded store if one needs to

reach the side devoted to the other gender.” (Id., at 10 Aplt. App. At 385.) None

of these factual findings were supported by the evidence. Abercrombie submitted

evidence from an expert witness that the entrances comply with the ADA (Salmen

Declaration, ECF No. 93-1, at ¶¶ 17-19, Aplt. App. at 329-330), and other

evidence that the accessible entry doors are open and obvious, that all aisles

leading from one side of the store to the other are accessible, and that the front

façade of the store is designed as an integrated entrance with three entry doors, as

permitted by the ADA Standards. (Hill Declaration, ECF No. 93-2, at ¶¶ 4-6, Aplt.

App. at 334-35.)

Moreover, the District Court believed that “[c]ompliance with

numerous precise design standards does not protect Abercrombie from violating

the broad statutory requirements” of the ADA, citing 42 U.S.C. 12182(b)(1)(A)(iii)

(“[i]t shall be discriminatory to provide an individual . . . on the basis of a

disability . . . with a good, service . . . or accommodation that is different or

separate from that provided to other individuals . . .”) and 42 U.S.C.

12182(b)(1)(B) (‘[g]oods, services . . . and accommodations shall be afforded to an
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individual with a disability in the most integrated setting appropriate . . .”). (ECF

No. 109, at 11, Aplt. App. at 386.) Courts have repeatedly held that compliance

with the precise design requirements of the ADA Standards constitutes compliance

with the ADA. For example, in Colorado Cross-Disability Coalition v. Too, 344

F.Supp.2d 707, 710 (D. Colo. 2004), the same District Court that found an ADA

violation in this case, based in part on the statutory goals, recognized that it would

be “inappropriate” to “interpret the ADA ‘generally’ under the ‘full and equal

enjoyment’ language of 42 U.S.C. 12182(a)” without regard to the specific

requirements of the ADA Standards. See also White v. Divine Investments, Inc.,

286 Fed. Appx. 344 (9th Cir. 2008), where the Court rejected a plaintiff’s ADA

claim “for violation of her ‘full and equal enjoyment’ of [goods and services at

defendant’s retail store], irrespective of the existence of ADA Accessibility

Guidelines violations,” and held:

No court has ever held that a Title III discrimination
action based on the design of a public accommodation
may be maintained in the absence of an ADAAG
violation, nor does the text of the statute support such a
reading. In Title III design cases, the ADAAG define
discrimination, and absent an ADAAG violation, no
discrimination has occurred.

286 Fed.Appx. at 345 (emphasis added).

The Ninth Circuit had previously reached the same conclusion in

Fortyune v. American Multi-Cinema, Inc., 364 F.3d 1075, 1084-85 (9th Cir. 2004)
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(holding that a plaintiff must show a violation of ADA standards to establish

liability under the ADA). The First Circuit agreed with that ruling in U.S. v. Hoyts

Cinema Corp., 380 F.3d 558, 565-66 (1st Cir. 2004) (holding that an ADA claim

was properly dismissed “to the extent that it sought to impose obligations beyond

the more specific standard” that were based on a “vaguer set of statutory provisions

framed in more general terms”), and the Fifth Circuit agreed in Lara v. Cinemark

USA, Inc., 207 F.3d 783, 789 (5th Cir. 2000) (Congress granted “authority to

promulgate regulations under the ADA in order to provide the owners and

operators of places of public accommodation with clear guidelines,” and ADA

liability cannot be imposed “in the absence of specific regulatory guidance”). “To

hold otherwise would render compliance with these regulations meaningless,

because a fully compliant structure would always be subject to a claim” under the

ADA. U.S. v. National Amusements, Inc., 180 F.Supp.2d 251, 258 (D. Mass.

2001). The Department of Justice regulations have consistently provided that the

more specific ADA Standards “control over the general provisions.” 28 C.F.R.

36.213.

In short, the District Court’s August 2011 decision should be reversed

because it is based on unproven factual assumptions and holds that compliance

with the ADA Standards does not protect Abercrombie from liability for violating

“the broad statutory requirements” of the ADA.
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C. After the District Court’s August 2011 Order, Abercrombie made
changes to the Park Meadows store, and the ADA Standards
changed.

Abercrombie altered the entrance of the Park Meadows Hollister store

after the District Court’s partial summary judgment ruling by increasing the

visibility of the accessible entry doors, further distinguishing them from the

windows at the front of the store, and by adding signage that clearly indicates

which accessible entry door leads directly to men’s clothing and which accessible

entry door leads directly to women’s clothing.4 (Bondy Declaration, ECF No.

167-1, at ¶¶ 10-12, Aplt. App. at 783-84.) These entry doors now permit exactly

the same pattern of use as the elevated entry door, which similarly offers customers

a choice of entering the side of the store displaying men’s clothing or the side of

the store displaying women’s clothing. (Id., at ¶¶ 14-16, Aplt. App. at 784-86.)

Moreover, the general circulation path inside the store for a customer who has

chosen to enter either the men’s side or the women’s side begins at exactly the

same place regardless of whether the customer entered through the elevated entry

door or through the accessible entry door, and the paths of travel from one side of

the store to the other are identical. (Id.)

In addition, the Department of Justice published revised ADA

Standards in 2010 that significantly changed the 1991 Standards that the District

4 Throughout this litigation, Abercrombie has indicated its willingness to make
similar alterations to all Hollister stores in the United States.
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Court had relied upon in its partial summary judgment ruling. The 2010 Standards

establish the ADA requirements for alterations undertaken after March 15, 2012,

such as those at the Park Meadows store and other Hollister stores that undergo

similar alterations. See 28 C.F.R. 36.406(a)(3). They determine whether the

alterations comply with the ADA, regardless of the earlier 1991 requirements:

If the 2010 Standards reduce the technical requirements
or the number of required accessible elements below the
number required by the 1991 Standards, the technical
requirements or the number of accessible elements in a
facility subject to this part may be reduced in accordance
with the requirements of the 2010 Standards.

28 C.F.R. 36.211(c).

The changes made in the 2010 ADA Standards preclude the ADA

claim asserted in this case. First, the 1991 ADA Standard that the District Court

relied on in finding an ADA violation, which provided that, where feasible,

“accessible entrances shall be the entrances used by the majority of people,” was

eliminated in the 2010 ADA Standards. Compare 1991 ADA Standard 4.1.3(8)(a),

with 2010 ADA Standards 206.4, 206.5, and 404.2. In its place, 2010 ADA

Standard 206.3 requires that “[a]ccessible routes shall coincide with or be located

in the same area as general circulation paths.”

All three entry doors at the Park Meadows store are directly adjacent

to one another on the front façade of the store and thus are all “in the same area.”

The general circulation path inside the store, for a customer who has chosen to
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enter either the men’s side or the women’s side, begins at exactly the same place

inside the store regardless of whether the customer entered through the elevated

entry door or the accessible entry door. (Bondy Declaration, ECF No. 167-1, at ¶¶

14-15, Aplt. App. at 784-85.)

Second, 2010 ADA Standard 206.5.1 provides that “[e]ach entrance to

a building or facility required to comply with 206.4 shall have at least one door,

doorway, or gate complying with [2010 ADA Standard] 404.” This provision

explicitly recognizes that an “entrance” may consist of more than one entry door,

and that it may include inaccessible entry doors as long as it also includes “at least

one door . . . complying with [2010 ADA Standard] 404.” The three entry doors at

the Park Meadows store constitute a single entrance, and the store complies with

2010 ADA Standards 206.4 and 206.5.1 because two of the three doors are

accessible.

Third, even if the three entry doors at the Park Meadows store are

treated as three separate entrances, they still comply with the ADA. Pursuant to

2010 ADA Standard 206.4.1, only 60 percent of entrances must meet accessibility

requirements; there is no longer any requirement that a majority of customers must

use accessible entrances.
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D. The District Court erred in entering its March, 2013 Order
granting summary judgment to Appellees as to all Hollister stores
across the United States.

After the changes to the Park Meadows store and the changes in the

ADA Standards, Abercrombie and Appellees both filed motions for summary

judgment. Appellees did not introduce evidence from any person who has

allegedly sustained an ADA injury while shopping at a Hollister store, or who

faces a prospective injury there. The District Court granted summary judgment

with respect to all 231 Hollister stores nationwide that have an elevated entry door

adjacent to accessible entry doors. (ECF No. 200, Aplt. App. at 1031.) It

concluded that the stores violate the 1991 ADA Standards because it assumed that

a majority of customers enter through the elevated entry door, and it held that the

stores also violate the 2010 ADA Standards, which eliminated the “majority-of-

customers” requirement, because it believed that this requirement nevertheless

remains in effect. (Id., at 12-13, Aplt. App. at 1042-43.) It also concluded that the

stores violate the 2010 ADA Standards because the elevated entry door has “more

than one use” and must therefore be “accessible.” (Id.) Finally, the District Court

again relied upon alleged violations of broad language in the ADA statutes. Each

of these rulings should be reversed.
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1. The District Court erred when it held that Hollister stores
violate the “majority-of-customers” requirement of the
1991 ADA Regulations.

The District Court erred in two ways when it found that the entry

doors violate the “majority-of-customers” requirement of the 1991 ADA

Regulations. First, there is no evidence that a majority of customers enter through

the elevated entry door of every Hollister store, and the District Court could not

simply assume that was true on summary judgment. The visibility of the

accessible entry doors to customers was a disputed fact, especially after the

alterations that Abercrombie made to the Park Meadows store and offered to make

to the other stores.

Second, as noted above, the 2010 ADA Standards eliminated the

requirement of 1991 ADA Standard 4.1.3(8) that a majority of people must enter

through accessible entrances. The District Court recognized that the 2010

Standards do not include this requirement but held that it nevertheless continues in

effect sub silento. (ECF No. 200, at 13, Aplt. App. at 1043-44.) It relied upon a

Statement of Interest filed by the United States that argued that the 2010 ADA

Standards were “intended to achieve the same result as the 1991 Standards,” citing

Analysis and Commentary on the 2010 ADA Standards, 28 C.F.R. pt. 36, App. B,

at 824 (2012). (ECF No. 181, at 3, Aplt. App. at 977.)
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But the 2010 ADA Standards establish different technical

requirements than the 1991 ADA Standards in many ways, including the required

number of accessible entry doors. The process by which the 2010 Standards were

adopted was extraordinarily protracted, beginning in 1994 and concluding 16 years

later when the final rule was published. See Nondiscrimination on the Basis of

Disability by Public Accommodations and in Commercial Facilities, 75 Fed. Reg.

56,238, 56,239 (September 15, 2010). During that 16 years, the ADA Standards

were subject to thorough public scrutiny and 4,435 comments were received. At

the end of that process, the majority-of-customers requirement of the 1991 ADA

Standards was not carried over into the 2010 ADA Standards.

The Analysis and Commentary cited by the United States does not

discuss or even mention the majority-of-customers requirement. It addresses a

different provision of the 2010 Standards that eliminated a 1991 ADA Standard

requiring that the number of accessible entrances must equal the number of exits

required by local building codes, but also increased the required number of

accessible entrances from 50 percent to 60 percent of all entrances. See Guidance

on the 2010 ADA Standards for Accessible Design, at 82-83:

Instead of requiring accessible entrances based on the
number of public entrances provided or the number of
exits required… the 2010 Standards require at least 60%
of public entrances to be accessible. The revision is
intended to achieve the same result as the 1991
Standards. Thus, under the 2010 Standards where two
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public entrances are planned… both entrances must be
accessible [in order to meet the 60 percent requirement].

The 2010 Standards thus “achieve the same result” as the 1991 Standards -- i.e.,

when a store has only two entrances, both must be accessible -- by increasing the

proportion of accessible entrances required by the 1991 Standard from 50 percent

to 60 percent. This relates to the required number of accessible entrances, not to

the number of customers using an entrance. It does not suggest in any way that the

1991 majority-of-customers requirement continues in effect.

In any event, the plain language of the 2010 ADA Standards cannot

be rewritten by an advisory. See Miller v. California Speedway Corp., 536 F.3d

1020, 1032 (9th Cir. 2008), certiorari denied, 555 U.S. 1208 (2009) (“[i]t is [the

ADA] standards, not the [Access] Board’s guidelines, which the public must

follow,” quoting U.S. Access Board, Americans with Disabilities Act Accessibility

Guidelines. The 2010 ADA Standards specifically provide that “[i]f the 2010

Standards reduce the technical requirements . . . below the number required by the

1991 Standards, the technical requirements . . . may be reduced in accordance with

the requirements of the 2010 Standards.” 28 C.F.R. 36.211(c). Here, the 2010

ADA Standards reduce the technical requirements of the 1991 ADA Standards by

eliminating the majority-of-customers requirement.

Deference to the government’s interpretation of the 2010 ADA

Standards is improper in these circumstances. “[T]he deference afforded an
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agency’s interpretation of its own regulations . . . is not without limits.” EEOC v.

Abercrombie & Fitch Stores, Inc., 731 F.3d 1106, 1137 (10th Cir. 2013) (citation

omitted). Most importantly, “deference is warranted only when the language of

the regulation is ambiguous;” when it is unambiguous, “[t]o defer to the agency’s

position would be to permit the agency, under the guise of interpreting a

regulation, to create de facto a new regulation.” Christiansen v. Harris Cnty., 529

U.S. 576, 588 (2000). There is no ambiguity in the ADA Standards at issue here,

and “deference is undoubtedly inappropriate” when an agency’s interpretation “is

inconsistent with the regulation.” Christopher v. Smithkline Beecham Corp., 132

S.Ct. 2156, 2166 (2012). The Christopher Court emphasized that “agencies should

provide regulated parties ‘fair warning of the conduct [a regulation] prohibits or

requires.’” 132 S.Ct. at 2167 (citation omitted).

The District Court’s expansion of ADA legal requirements beyond the

requirements of the applicable ADA Standard raises equitable and due process

concerns. The 2010 ADA Standards constitute a representation that a building is

in compliance with ADA legal requirements if all applicable ADA Standards are

met. See, e.g., United States v. Cinemark USA, Inc., 348 F.3d 569, 581 (6th Cir.

2003), certiorari denied, 542 U.S. 937 (2004) (“due process concerns may warrant

denial of enforcement of any agency determination [under the ADA] when conduct

previously approved by a regulatory agency is retroactively branded as a statutory
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violation”). Due process concerns are similarly implicated when the United States

seeks to enforce superseded ADA Standards or ADA “requirements” that it infers

from general statutory language even though they do not appear in the ADA

Standards. See Independent Living Resources v. Oregon Arena Corp., 1 F.Supp.2d

1124, 1132 (D. Ore. 1998). See also United States v. AMC Entertainment, 549

F.3d 760, 768 (9th Cir. 2008), (holding that a building owner is “entitled to know

the [ADA] rules by which the game will be played”). “[W]hen the DOJ issued the

[ADA Standards], it was advising the public at large that compliance . . . satisfies

the requirements of the ADA . . . and thus precludes liability.” Daubert v. City of

Lindsay, No. 1:10-cv-0016, 2011 U.S. Dist. Lexis 99949, at *17 (E.D. Calif. 2011).

“[D]ue process principles preclude liability since the facility complies with the

ADAAG.” (Id., at *19.)

The plain language of the 2010 ADA Standards eliminated the 1991

majority-of-customers requirement and specifically permit an inaccessible entry

door so long as 60 percent of the public entrances are accessible. The District

Court erred in holding that Hollister stores violate the ADA based on the

superseded 1991 requirement.

2. The District Court erred when it held that the elevated
entry door is a “space” that must be accessible.

Confronted with the plain language of the 2010 ADA Standards,

Appellees argued for the first time -- after more than three years of litigation -- that
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the elevated entry door is not an “entrance” but rather a “space,” and that their

inability to physically use that space violates the ADA. The District Court agreed.

(ECF No. 200, Aplt. App. at 1031.) It held that the elevated entry door has “more

than one use” and thus is a “space” that must be fully accessible pursuant to 2010

ADA Standard 206.2.4, which requires that “[a]t least one accessible route shall

connect accessible building or facility entrances with all accessible spaces and

elements within the building or facility which are otherwise connected by a

circulation path.” This was error for three reasons.

First, uncontroverted evidence established that the elevated entry door

is not a “space” where items are sold or business is transacted. It is an “entrance”

or “entry door” that customers use to enter the store, and it is therefore subject to --

and in compliance with -- 2010 ADA Standards 206.3, 206.4, 206.4.1, 206.5.1,

and 404.2. The District Court recognized that Standard 206.2.4 mandates

accessible routes only to spaces that are themselves “required to be accessible.”

The elevated entry door is not “required to be accessible;” the 2010 ADA

Standards allow the use of an inaccessible entry door as long as an accessible entry

door is also provided “in the same area” and at least 60 percent of all entrances are

accessible. By definition, an inaccessible entry door that is permitted by the ADA

is not a space that is “required to be accessible” and therefore does not have to be
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on an accessible route. See 2010 ADA Standards 206.2.4, 206.4.1, and 206.5.1. It

is an inaccessible entry door as allowed by the Standards.

Second, the District Court found that the elevated entry door has

“more than one use” and provides customers with a different experience than the

other entry doors, but this is not a “good” or “service” and it conveys no

“advantage.” 42 U.S.C. 12182(b)(1)(A)(iii). No ADA Standard requires that all

shoppers have the same “experience” and, as discussed above, there can be no

legal liability under the ADA in the absence of a violation of these Standards.

White, supra, 286 Fed. Appx. at 345. Under the District Court’s reasoning, the

presence of an inaccessible entry door would always violate the ADA, because the

space around it is by definition inaccessible and because its use provides an

inherently different “experience” than use of the accessible entry doors provides,

but 2010 ADA Standard 206.4.1 specifically requires that only 60 percent of the

entry doors must meet ADA accessibility requirements.

Third, the other “use” described by the District court is the display of

various props on the porch-like structure for aesthetic purposes. Abercrombie

submitted uncontradicted evidence that these props are displayed solely to provide

a visual experience to passing shoppers. Customers who use wheelchairs are not

deprived of that “use;” “the experience from the porch is by looking at the porch,

not by walking through the porch. It’s a visual effect.” (Bondy Dep., ECF No.
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179-1, at 55, Aplt. App. at 958.) See also McManamon Dep., ECF No. 179-1, at

45, Aplt. App. at 968 (the porch is “more of a display area”); Hill Dep., ECF No.

179-1, at 40, Aplt. App. at 963 (“[t]he purpose of the porch-like structure is to give

the stores the aesthetic appearance of a California surf shack”). No merchandise is

sold from that space. (Id., at 41, Aplt. App. at 964.) “The furniture is not intended

as seating, it’s intended as a visual effect,” and the purpose of the mannequins is

“[f]or people to see . . . the clothes.” (Bondy Dep., supra, at 55-56, Aplt. App. at

958-59.) Everything in the area around the elevated entry door can be seen from

the front of the store, without stepping onto the porch-like structure. (Id., at 110,

Aplt. App. at 961; Supp. Bondy Declaration, EFC No. 179-2, at 6, Aplt., App. at

972-73.)

By contrast, Appellees introduced no testimony or other evidence

from any shoppers who felt that they were deprived of the “experience” or “use”

described by the District Court while shopping at a Hollister store with an elevated

entry door. There is no dispute that the visual display on the porch is visible to

everyone who passes the store, whether they use a wheelchair or not, and that the

same visual aesthetic of a California surf shack continues throughout the store and

is enjoyed by all shoppers, whether they enter through the elevated entry door or

through the accessible entry doors. (Bondy Declaration, ECF No. 167-1, at ¶¶ 4,

17, Aplt. App. at 781, 786.) In any event, the ADA “violation” described by the

Appellate Case: 13-1377     Document: 01019169292     Date Filed: 12/09/2013     Page: 56     



47

District Court is the placement of the props, not the presence of the elevated entry

door, and the remedy would be removal of the props, not the removal of the entry

door.

3. The District Court erred as a matter of law when it relied
upon the “fundamental purpose” of the ADA in granting
summary judgment.

The District Court’s Order granting summary judgment (ECF

No. 200, Aplt. App. at 1031) was based in part upon its belief that the elevated

entry doors at Hollister stores violate the “fundamental purpose” of the ADA. As

explained above, case law overwhelmingly establishes that compliance with the

technical requirements of the detailed ADA Standards constitutes compliance with

the ADA as a matter of law. The District Court could not impose additional

requirements that the ADA Standards do not require merely because it believed

that the ADA Standards do not sufficiently promote the broad goals of the ADA.

Otherwise, the ADA Standards would not provide the “clear guidelines” to owners

and operators of buildings that they were authorized and adopted to provide. Lara

v. Cinemark USA, Inc., 207 F.3d 783, 789 (5th Cir. 2000).

4. The District Court erred when it held that the elevated
entry doors at all Hollister stores across the United States
violate the ADA.

There is no evidence regarding the entrances and circulation patterns

at 230 of the 231 Hollister stores that have an elevated entry door in addition to
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fully accessible entry doors; the District Court improperly assumed that all

entrances at all Hollister stores are exactly the same as the entrance at the Park

Meadows Hollister store in every material respect. But even if such evidence

existed, the stores would comply with the 2010 ADA Standards because 66 percent

of the entry doors are fully accessible and they are located in the same area as the

elevated entry door, as discussed above. Accordingly, the District Court

improperly entered summary judgment finding that all of these Hollister stores

violate the ADA.

III. The District Court erred in finding that Appellees met the requirements
for class certification.

A. Standard of review and governing law.

Appellees moved for class certification and therefore bore the burden

of proving that the requirements of Fed. R. Civ. P. 23 are satisfied. DG v.

DeVaughn, 594 F.3d 1188, 1194 (10th Cir. 2010). “Rule 23 does not set forth a

mere pleading standard . . . . A party seeking class certification must affirmatively

demonstrate his compliance with the Rule -- that is, he must be prepared to prove

that there are in fact sufficiently numerous parties, common questions of law or

fact, etc.” Wal-Mart Stores, Inc. v. Dukes, 131 S.Ct. 2541, 2551 (2011).

“[A]ctual, not presumed, conformance with Rule 23(a) remains . . . indispensable.”

(Id.)
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A district court’s ruling on class certification is discretionary, Shook v.

Bd. of County Commissioners, 543 F.3d 597, 608 (10th Cir. 2008), but its

discretion is “bounded by the relevant provisions of [Fed. R. Civ. P. 23].” Gulf Oil

Co. v. Bernard, 452 U.S. 89, 100 (1981). See Vallario v. Vandehy, 554 F.3d 1259,

1264-65, 1267 (10th Cir. 2009) (“[t]he abuse of discretion standard, while

forgiving, is not without teeth”). “[C]ertification is proper only if ‘the trial court is

satisfied, after a rigorous analysis, that the prerequisites of Rule 23(a) have been

satisfied.’” Wal-Mart Stores, supra, 131 S.Ct. at 2551, quoting General Tel. Co. of

the Southwest v. Falcon, 457 U.S. 147, 161 (1982)). Rigorous analysis is critical

given “the important due process concerns of both plaintiffs and defendants

inherent in the [class] certification decision.” Madison v. Chalmette Refining, 637

F.3d 551, 554 (5th Cir. 2011).

B. The District Court erred in granting class certification.

The District Court abused its discretion when it found that Appellees

met the four requirements of Fed. R. Civ. P. 23(a). (ECF No. 161, Aplt. App. at

684.) As explained below, they submitted no evidence at all to establish

numerosity, and their status as “testers” forecloses any finding of commonality,

typicality, or adequate representation.

First, a class action may be certified “only if . . . the class is so

numerous that joinder of all members is impracticable.” Fed. R. Civ. P. 23(a)(1).
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Although Appellees had the burden of proving that they met this requirement, they

presented no evidence regarding the size of their proposed class. CCDC conceded

that it had no idea how many of its members want to shop at Hollister stores that

have an entry door with steps. (See Reiskin Dep., at 124-26, ECF No. 155-2, Aplt.

App. at 568-69.) The District Court nevertheless held that it could “infer” as “a

common sense matter” that the proposed class is so numerous that joinder is

impracticable, even though it acknowledged there was no evidence “concerning the

number of persons nationwide utilizing wheelchairs who are likely to patronize

Defendants’ business.” (ECF No. 161, at 5-6, Aplt. App. at 684-85.)

However, “actual, not presumed, conformance with Rule 23(a)” is

“indispensable” before a class action can be certified. Dukes, supra, 131 S.Ct. at

2551. And even if the District Court were allowed to assume, based on “common

sense” rather than evidence, that people who use wheelchairs live within shopping

distance of every Hollister store with an elevated entry door, it could not further

assume that all or most of those people want to shop at Hollister stores. For

example, Ms. Hansen and Ms. Farrar have never shopped at a Hollister store

located close to their homes that has no steps at any entry door and they went to

more distant Hollister stores that have steps, not to shop, but for the sole purpose of

assisting CCDC in this litigation. The District Court had no “common sense” basis

on which to infer that there are so many persons using wheelchairs who want to
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shop at a Hollister store with one elevated entry door that joinder is impracticable

in this case.

In any event, “common sense” is not a substitute for evidence that

Appellees meet the numerosity requirement of Civil Rule 23. For example, in

Marcus v. BMW of North America, 687 F.3d 583 (3d Cir. 2012), the Court found

an abuse of discretion where a class was certified based on a “common sense”

finding of numerosity, i.e., that the unknown number of class members who

experienced the product defect at issue would be larger than the known number of

consumers who had complained to the manufacturer about that product defect.

“That may be a bet worth making, but it cannot support a finding of numerosity

sufficient for Rule 23(a)(1) . . . . [A] district court must make a factual

determination, based on a preponderance of the evidence, that Rule 23’s

requirements have been met.” 687 F.3d at 596-97. Appellees similarly did not

carry their burden in the present case of proving actual rather than presumed

compliance with the numerosity requirement of Fed. R. Civ. P. 23(a)(1).

Second, Appellees also failed to prove that they met the commonality,

typicality, and adequate representation requirements of Civil Rule 23(a). Anita

Hansen and Julie Farrar are “testers” for CCDC who have no interest in shopping

at Hollister stores, while the members of the certified class are, by definition,

persons who actually want to patronize those stores. Ms. Hansen and Ms. Farrar
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have different interests than the class members; they assert uncommon, atypical

claims that are subject to unique defenses, including standing, and they are

therefore inadequate class representatives. The decisions they make on behalf of

the class, like their future patronage of Hollister stores, depends upon their

ideological goals and CCDC’s litigation tactics and pursuit of attorney fees, rather

than any actual desire to shop at the stores.

Accordingly, Appellees did not carry their burden of demonstrating

compliance with the requirements of Fed. R. Civ. P. 23(a), and the District Court’s

order certifying the class should be reversed.

IV. The District Court erred in awarding injunctive relief to Appellees.

A. Standard of review and governing law

The legal standards for injunctive relief under the ADA were

described by the Court in Gregory v. Otac, Inc., 247 F.Supp.2d 764, 770 (D. Md.

2003):

The decision to grant or deny an injunction [for
violations of the ADA] lies within the sound discretion of
the district judge . . . . The court balances “the
conveniences of the parties and possible injuries to them
as they may be affected by the granting or withholding of
the injunction.”

Under appropriate circumstances, a court may justifiably
withhold injunctive relief altogether even though the law
has been violated by the party sought to be enjoined.

Quoting Weinberger v. Romero-Barcelo, 456 U.S. 305, 312 (1982).
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Even when injunctive relief is appropriate under the ADA, it must be

“narrowly drawn” so that it “extends no further than necessary to correct

violations . . . and is the least intrusive means necessary.” Armstrong v. Brown,

857 F.Supp.2d 919, 938 (N.D. Cal. 2012). In other words, the injunctive relief

awarded by a court cannot exceed the legal requirements imposed by the ADA,

and it must apply those requirements in a way that minimizes the burden and

expense of compliance. See Massachusetts v. E*Trade Access, Inc., No. 03-cv-

11206, 2005 U.S. Dist. Lexis 22621, at *11 (D. Mass 2005); Masterson v. Yellow

Freight, Nos. 98-6025 and 98-6126, 1998 U.S. App. Lexis 31152 (10th Cir. 1998).

See also Baltimore Neighborhoods, Inc. v. LOB, Inc., 92 F.Supp.2d 456, 468 (D.

Md. 2000) (“[t]he principal limitation on the Court’s equitable powers is that relief

should be no broader and no more burdensome than necessary to provide complete

relief to the plaintiff”).

B. The District Court’s injunction is contrary to law.

1. The District Court erred by refusing to balance the equities
before it entered a permanent injunction.

The District Court entered the permanent injunction after it held that it

is precluded from balancing the respective harms and benefits to the parties, and

determining whether less draconian injunctive relief would satisfy ADA

requirements, when an ADA violation is shown. (ECF No. 211, Aplt. App. at

1090.) However, in Rothberg v. Law School Admission Council, 102 Fed. Appx.

Appellate Case: 13-1377     Document: 01019169292     Date Filed: 12/09/2013     Page: 63     



54

122 (10th Cir. 2004), this Court held that an injunction was properly denied, based

on those considerations, despite a proven ADA violation. It relied upon

Weinberger v. Romero-Barcelo, 456 U.S. 305, 311-12 (1982), which emphasized

that explicit statutory authority to award injunctive relief “hardly suggests an

absolute duty to do so under any and all circumstances, and a federal judge . . . is

not mechanically obligated to grant an injunction for every [statutory] violation.”

The Rothberg Court accordingly held that a “balance of harms analysis” should be

conducted under traditional equitable principles before injunctive relief can be

awarded for a violation of the ADA. 102 Fed. Appx. at 125, 126.

“[C]ases in the Tenth Circuit have followed Weinberger to find that

the inclusion of an injunction as a statutory remedy does not take away courts’

jurisdiction in equity.” Luft Farms v. Western Sugar Cooperative, No. 8-cv-02014,

2009 U.S. Dist. Lexis 16817, *14 (D. Colo. 2009). See Garcia v. Board of

Education of Albuquerque Public Schools, 520 F.3d 1116, 1128 (10th Cir. 2008),

holding that a district court “may also choose to withhold [injunctive] relief despite

a demonstrated (or assumed) statutory violation if it has a valid basis in equity for

doing so,” even if the statute at issue specifically authorizes injunctive relief; and

Xantrex Technology Inc. v. Advanced Energy Industries, Inc., No. 07-cv-02324,

2008 U.S. Dist. Lexis 41206, at *38, *42 (D. Colo. 2008), noting that although a

plaintiff need not prove “irreparable harm” if a statute expressly provides for
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injunctive relief, “[t]he moving party must show that the harm it would sustain

without an injunction outweighs the potential harm of an injunction.”

The District Court erred in the present case by refusing to consider the

harm and burden that its injunction would impose and the nature and extent of the

ADA violation. It should have weighed the expense, disruption, and other

consequences of reconstructing the entrances at hundreds of Hollister stores; the

efforts Abercrombie has made to address other ADA concerns that CCDC raised

about the stores; the fact that Appellees have never located any person who uses a

wheelchair and actually wants to shop at one of the Hollister stores that has an

elevated entry door; the nature of the experiential injury to persons using

wheelchairs who enter through an accessible entry door of a store that also has an

elevated entry door; and the available, less drastic alternatives that would fully

meet ADA requirements.5 The District Court’s refusal to consider these factors

was reversible error.

2. The District Court erred by requiring changes to the stores
that exceed ADA accessibility requirements.

Even if this Court were to agree with the District Court that the

entrances of the Hollister stores violate the ADA in some respects, the permanent

5 When the District Court found in its partial summary judgment ruling (ECF No.
109, Aplt. App. at 376) that the entry doors at the Park Meadows Hollister store
violate the ADA, Abercrombie made alterations to that store to address the Court’s
concerns and expressed its willingness to make similar alterations to the other
Hollister stores.
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injunction entered in this case goes far beyond what is necessary to comply with

applicable ADA Standards. As discussed supra, all Hollister stores have the

number of accessible entry doors required by the ADA Standards. The District

Court erred by imposing requirements that exceed those Standards, and it should

also be reversed for that reason.

CONCLUSION

For all of the reasons set forth above, Abercrombie requests that the

Court reverse the judgment entered by the District Court.

Respectfully submitted,

s/ Mark A. Knueve
___________________________________
Mark A. Knueve
Michael J. Ball
VORYS, SATER, SEYMOUR AND
PEASE LLP
52 E. Gay Street
P.O. Box 1008
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HOLLAND & HART LLP
555 Seventeenth Street, Suite 3200
Post Office Box 8749
Denver, CO 80201-8749
Tel: (303) 295-8749
Fax: (303) 975-5464
geurich@hollandhart.com

Counsel for Appellants

Appellate Case: 13-1377     Document: 01019169292     Date Filed: 12/09/2013     Page: 66     



57

STATEMENT REGARDING ORAL ARGUMENT

Appellants request that the Court conduct oral argument in this matter.

Oral argument is necessary because the outcome of this appeal depends upon the

Court’s resolution of several legal issues of first impression under the Americans

with Disabilities Act, including the constitutional requirements for standing to

obtain nationwide injunctive relief, the ability of “testers” to bring class action

lawsuits for alleged ADA violations, and the viability of ADA claims against

business owners who have complied with all ADA Standards. These questions are

sufficiently important that oral argument is appropriate to assist the Court.
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