
1  Plaintiff acknowledges this Court’s expressed admonitions regarding the timing of the parties’
tendered jury instructions in light of REB Civil Practice Standards IV.E.4; however, as noted in Plaintiff’s
Advisement to the Court Regarding the Parties’ Proposed Jury Instructions and Verdict Forms, filed
November 5, 2003 (“Advisement”), Plaintiff gave Defendant her jury instructions and verdict forms the week
before the Trial Preparation Conference.  Plaintiff did not receive Defendant’s proposed instructions and
verdict forms until the Trial Preparation Conference.  Given this time-frame, Plaintiff’s counsel were unable
to provide the Court with stipulations and objections timely.  As soon as was practicable, Plaintiff submitted
her objections.  See Advisement, Exh. 5.  Plaintiff could not comply with this Court’s Practice Standards.
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Plaintiff Kijuana Chambers, by and through her counsel, hereby submits her Motion to Alter or

Amend the Judgment or for a New Trial Pursuant to Fed. R. Civ. P. 59.

Background

Prior to the submission of this case to the jury, this Court heard the parties’ arguments with respect

to each side’s proposed jury instructions.1  In her tendered instructions with authority and Brief in Support of

Plaintiff’s Jury Instructions (“Brief in Support”), submitted November 18, 2003, and during the jury charging

conference, Plaintiff argued for the submission to the jury of several instructions and against instructions

tendered by the defendant.  This Court provided the parties with its final instructions and verdict forms on



2  Plaintiff has been informed that the transcript will not be available until after the deadline for filing
this motion has passed.  In the absence of the final formal transcript, a reconstruction of the Court’s rulings
regarding tendered jury instructions and objections is provided as Exh. 1.

3    See also Hopkins v. Chip-In-Saw, Inc., 630 F.2d 616, 621-22 (8th Cir. 1980); Amendment of
Rule 51, effective December 1, 2003. By order dated March 27, 2003, the Supreme Court of the United
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November 20, 2003, just before those instructions were read and submitted to the jury.2   The parties had

no further opportunity to object.  After submitting a question to the Court requesting definition of the

meaning of “preponderance,” on November 22, 2003, the jury returned a verdict against Plaintiff on both of

her claims, Title III of the Americans with Disabilities Act (“Title III”), 42 U.S.C. § 12181, et seq., and Section

504 of the Rehabilitation Act (“Section 504"), 29 U.S.C. § 794(a).  Judgment was entered on December 3,

2003.   On December 10, 2003, pursuant to Fed. R. Civ. P. 50(b), Plaintiff filed her Renewed Motion for

Judgment as a Matter of Law or, in the Alternative, Motion for a New Trial.  For the reasons set forth herein,

should this Court not grant Plaintiff’s renewed Rule 50 motion, Plaintiff seeks a new trial pursuant to Fed. R.

Civ. P. 59. 

I. Improper Jury Instructions Failed to Provide Jurors with Appropriate Guidance.

Several instructions submitted to the jury incorrectly stated the law and likely tainted the verdict.  In

addition, other instructions should have been given to the jury and were not.  

Rule 51 of the Rules of Civil Procedure explicitly permits a party to state 'distinctly the
matter to which he objects and the grounds of his objection.' One significant purpose of the
rule is to allow the district judge to correct any errors in his charge brought to his attention
by any of the parties. Unless the court permits the parties to explain their objections, this
important purpose of Rule 51 cannot be effectuated.

See United States v. Certain Interests in Property, 326 F.2d 109, 116 (2d Cir. 1964), cert. denied, 377 U.S.

978 (1964).  Rule 51 contemplates the Court will give the parties sufficient time to make objections to the

final instructions submitted to the jury.  Downie v. Powers, 193 F.2d 760, 767 (10th Cir. 1951); Western

Machinery Co. v. Consolidated Uranium Mines, Inc., 247 F.2d 685, 689 (10th Cir. 1957).3



States approved the following amendments to Rule 51, effective December 1, 2003, and authorized their
transmission to Congress in accordance with 28 U.S.C. § 2072: (“[The court] must give the parties an
opportunity to object on the record . . . to the proposed instructions and actions on requests before the
instructions . . . are delivered.”)  Fed. R. Civ. P. 51(b)(2) (emphasis supplied).

4  See also n. 2 and amendment to Fed. R. Civ. P 51(d)(2) (court may consider a plain error in the
instructions affecting substantial rights that has not been preserved).
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Given the finality of the Court’s rulings regarding jury instructions and objections incorporating the

parties’ previous arguments, see Exh. 3, the parties were not required to renew their objections.  See Ross

v. Garner Printing Co., 285 F.3d 1106, 1111-12 (8th Cir. 2002) (submitting proposed instructions in writing

and raising objections during conference at close of evidence sufficient to preserve Rule 51 objections);

Stewart v. Ford Motor Co., 553 F.2d 130, 140 (D.C. Cir. 1977) (not necessary for a party to except or object

"if the party's position has previously been clearly made to the court and it is plain that a further objection

would be unavailing") (citing 9 C. Wright & A. Miller, Federal Practice and Procedure § 2553 at 639-40

(1971)); Mumma v. Reading Co., 247 F. Supp. 252, 259 (E.D. Pa. 1965) (once party calls Court’s attention

to its position, Rule 51 is satisfied and “reiterative insistence” is not required). 

Finally, even in the absence of an objection by the parties, this Court must reverse an instruction

under the plain error standard where the error was confusing and patently plainly erroneous and prejudicial. 

Giron v. Corrections Corp. of Am., 191 F.3d 1281, 1289 (10th Cir. 1999) (quoting Aspen Highlands Skiing

Corp. v. Aspen Skiing Co., 738 F.2d 1509, 1516 (10th Cir. 1984), aff'd, 472 U.S. 585; see also Veile v.

Martinson, 258 F.3d 1180, 1187 (10th Cir. 2001).4

A faulty jury instruction requires reversal when (1) the Court has “substantial doubt whether the

instructions, considered as a whole, properly guided the jury in its deliberations,"  Townsend v.

Lumbermens Mut. Cas. Co., 294 F.3d 1232, 1242 (10th Cir. 2002) (citing Morrison Knudsen Corp. v.

Fireman's Fund Ins. Co., 175 F.3d 1221, 1235 (10th Cir. 1999); and (2) "when a deficient jury instruction is



5  The instructions as a whole must provide correct statements of the governing law and provide
the jury with an ample understanding of the issues and applicable legal standards. Allen v. Minnstar, 97
F.3d 1365, 1368 (10th Cir. 1996).  The question is not "whether the charge was faultless in every particular,
but whether the jury was misled in any way and whether it had understanding of the issues and its duties to
determine these issues." Mason v. Oklahoma Turnpike Auth., 115 F.3d 1442, 1454 (10th Cir. 1997); see
Brown v. Wal-Mart Stores, Inc., 11 F.3d 1559, 1564 (10th Cir. 1993) ("An error injury instructions will
mandate reversal of a judgment only if the error is determined to have been prejudicial after reviewing the
record as a whole.").
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prejudicial,"  Townsend, 294 F.3d at 1242 (citing Coleman v. B-G Maintenance Management of Colo., Inc.,

108 F.3d 1199, 1201 (10th Cir. 1997).  "Thus, where a jury instruction is legally erroneous, [the Court must]

reverse if the jury might have based its verdict on the erroneously given instruction."  Id.  As noted by the

Tenth Circuit in Townsend, 

the judge is the governor of the trial, with the inescapable duty to fully and correctly instruct
the jury on the applicable law of the case, and to guide, direct and assist them toward an
intelligent understanding of the legal and factual issues involved in their search for the
truth.

Townsend at 1241 (emphasis in original).  Whether a district court has erred in refusing to give an

instruction generally is reviewed for abuse of discretion.  Powers v. MJB Acquisition Corp. , 184 F.3d 1147,

1152 (10th Cir. 1999).  The Tenth Circuit will review all the instructions to determine whether the absence of

a requested instruction resulted in a misstatement of law to the jury, and whether the instructions, taken as

a whole, conveyed the proper law and focused the jury on the relevant inquiry.  Id.5

Applying these standards, several of the Court’s instructions were erroneous as was the failure to

provide certain of Plaintiff’s tendered instructions.  Given the totality of the inappropriate instructions, it is

not surprising that the jury found against Plaintiff on the issue of liability on both claims.  Plaintiff was

substantially prejudiced by the inadequacies of the instructions. 

A. Title III Claim:  Jury Instruction Nos. 12 and 13.

This Court’s instruction set forth four elements Plaintiff was required to prove in order to prevail on



6  Plaintiff acknowledges that Mayberry may be confusing because at 1166, it suggests that Plaintiff
must prove both a denial and discrimination based on that denial; however the actual prima facie case
elements were set forth in Mayberry at 1164 and only include three elements – disability, public
accommodation, and discrimination.  The unfortunate later use of the word “additionally” at 1166 is not
central to the holding of the case and is contrary to the statute, the facts of the case at bar, and other cases
construing the elements of a Title III claim.  Also, unlike the case at bar, the Mayberry case specifically
involved a clear denial of services.  The prima facie case elements for Title III claims must apply the forms
of prohibited discrimination found in 42 U.S.C. § 12182(b) to the facts of the case.
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her Title III claim.  Plaintiff objects to elements 3 and 4.  Under element 3, the Court instructed that Plaintiff

must prove that the defendant “denied the plaintiff, Kijuana Chambers, the full and equal enjoyment of the

services . . . of its office.”  Under element 4, this Court required that Plaintiff additionally prove that the

defendant “‘discriminated against the plaintiff on the basis of her disability’ . . . when it denied her the full

enjoyment of the services . . . of its office.”  These instructions were in error.

First, under Title III and the facts of this case, Plaintiff was not required to prove a complete denial

of services.  Under 42 U.S.C. § 12182, a “denial” of services is only one form of prohibited discrimination. 

Plaintiff needed to prove that she was discriminated against on the basis of her disability, but

“discrimination” is defined in many different ways.  See 42 U.S.C. §§ 12182(b)(1) & (2); see also Plaintiff’s

tendered Jury Instruction No. 23; Brief in Support of Jury Instructions at 4-6.  In addition, Plaintiff was not

required to prove she was both discriminated against and denied services.  It is likely that the jury found the

defendant discriminated against Plaintiff, but did not deny services.  The instruction should have included

only three elements.  Plaintiff was required to prove that (1) she has a disability; (2) Defendant’s office is a

place of public accommodation; and (3) she was discriminated against in the full and equal enjoyment of

medical treatment because of her disability.  See Plaintiff’s tendered jury instruction no. 22 (citing 42 U.S.C.

§ 12182(a); United States v. Morvant, 898 F. Supp. 1157, 1161 (E.D. La.1995); Mayberry v. Von Valtier,

843 F. Supp. 1160, 1164 (E.D. Mich. 1994)).6

The definition of “discrimination” under Title III should have included a description of the general
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prohibitions and specific prohibitions found in 42 U.S.C. §§ 12182(b)(1)(A) & (b)(2); see also PGA, Tour

Inc. v. Martin, 532 U.S. 661, 679-683 (2001) (recognizing the various forms of discrimination prohibited

under Title III);  H. R. Rep. No. 101-485, Pt. 2, at 29 (1990), reprinted in 1990 U.S.C.C.A.N. 302, 281-82.

Plaintiff’s proposed Jury Instruction No. 23; Brief in Support at 4-6.  Plaintiff re-raised this argument during

the jury charging conference as well.

Under the “General Prohibitions” section of Title III, 42 U.S.C. § 12182(b)(1)(A), discrimination

under Title III includes, as the Court exclusively instructed, a denial of participation, § 12182(b)(1)(A)(i), but

a denial of services is not the only form of discrimination prohibited under § 12182.  It also prohibits

affording Plaintiff with a service that was not equal to that afforded other individuals, § (b)(1)(A)(ii);

providing Plaintiff with a separate benefit, § (b)(1)(A)(iii); not providing Plaintiff with a service in the most

integrated setting appropriate to Plaintiff’s needs, § (b)(1)(B); denying Plaintiff the opportunity to participate

in defendants’s programs or activities that are not separate or different, § (b)(1)(C); utilizing standards,

criteria or methods of administration that had the effect of discriminating against Plaintiff, § (b)(1)(D).  Under

the “Specific Prohibitions” section of Title III, § (b)(2), prohibited discrimination includes the imposition or

application of eligibility criteria that screened out or tended to screen out Plaintiff from fully and equally

enjoying defendant’s services, § (b)(2)(A)(i).  Had the jury been instructed as to the forms of unlawful

discrimination, the jury could have found that Defendant committed any one or more of these types of

discrimination and thereby discriminated against the plaintiff on the basis of her disability.  

It was also error to restrict the definition of “discriminated against the plaintiff on the basis of her

disability” to a deprivation of services.  For example, under Title III, subjecting Plaintiff to different eligibility

criteria for services, i.e., requiring an occupational therapy evaluation before continuing services, violated

Title III, unless such eligibility criteria were shown by the defendant to be necessary for the provision of

artificial insemination services to Plaintiff, §§ (b)(1)(D) & (b)(2)(A)(i).  In addition, any eligibility or safety
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standard must be based on actual risk, not on speculation or stereotypes, and  it must be applied to all

clients or customers of the place of public accommodation.  28 C.F.R., pt. 36, app. B (Department of

Justice analysis of § 36.208).  The jury should have been instructed regarding these forms of discrimination

under Title III and not restricted to determining whether a complete deprivation of services occurred.

Finally, the “motivating factor” test in Jury Instruction No.13 was in error.  The instruction reads:

Plaintiff’s disability was a “motivating factor” if the treatment or services were delayed or
denied based on plaintiff’s disability.  That is, but for the plaintiff’s disability, M.H. Melmed,
M.D., P.C. would not have asked her for assurances before continuing with its fertility
treatment.

(Emphasis supplied.)  Plaintiff objected to Defendant’s identical instruction and directed the Court to the

appropriate standard.  See Advisement, Exh. 5 (motivating factor instruction objection).  Again, the first

problem with this instruction is that it fails to inform the jury that under Title III, it was unlawful to subject

Plaintiff to eligibility standards that prevented her from obtaining services and to fail to apply those

standards to all of Defendant’s other patients.  The instruction led the jury to believe that it was permissible

under the ADA for the doctors to ask Plaintiff “for assurances before continuing with its fertility treatment.” 

In fact, the ADA forbids such inquiries.

Plaintiff argued in favor of her Title III instructions, see Nos. 21, 22, 23, and Brief in Support at 2-6,

and Plaintiff argued against Defendant’s proposed Title III instructions during the Court’s jury instructions

charging conference.  Because the Court’s Instruction Nos. 12 and 13 misstated the applicable law, the jury

was misled, believing it could find against Plaintiff on several impermissible grounds. 

B. Section 504 Claim:  Jury Instructions Nos. 16 and 17.

The first error in these instructions is similar to that described with respect to the Title III claim. 

This Court failed to provide the jury with a list of what constitutes “discrimination” under Section 504.  See

Plaintiff’s tendered Jury Instructions Nos. 25 and 26; Brief in Support at 7-8.  Plaintiff argued in favor of her
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Instruction No. 26 during the jury instruction charging conference.  Under Section 504, in providing health

services, a recipient of federal financial assistance may not, on the basis of disability: (1) Deny a qualified

person with a disability these benefits or services; (2) afford a qualified person with a disability an

opportunity to receive benefits or services that is not equal to that offered nondisabled persons; (3) provide

a qualified person with a disability with benefits or services that are not as effective as the benefits or

services provided to others; (4) provide benefits or services in a manner that limits or has the effect of

limiting the participation of qualified persons with a disability; or (5) provide different or separate benefits or

services to persons with disabilities except where necessary to provide qualified persons with disabilities

with benefits and services that are as effective as those provided to others.  45 C.F.R. §§ 84.52(a)(1)-(5). 

Section 504 regulations include provisions concerning the limitation of services to persons with disabilities

and the subjection of such persons to different eligibility standards.  45 C.F.R., pt. 84, app. A (analysis of

final regulation 45 C.F.R. § 84.52(a)).  The jury could have found some or any one of these forms of

discrimination to be present, but neither the Court’s elemental Instruction No. 16 nor definitional Instruction

No. 17 provided the jury with the forms of discrimination prohibited by Section 504. 

Furthermore, the definition of “otherwise qualified” incorrectly informed the jury.  First, Defendant,

not Plaintiff, was required to prove that any eligibility requirements placed on Plaintiff were “necessary” to

the provision of fertility services.  See, e.g., Colorado Cross-Disability Coalition v. Hermanson Family Ltd.

Pshp., 264 F.3d 999, 1003-04 (10th Cir. 2001) (under the ADA, the determination of whether an eligibility

requirement is necessary is an affirmative defense).  Second, nothing in case law, statute or regulations

supports the assertion that the jury “must give reasonable deference to the defendant’s judgment as to

what eligibility requirements are essential.”  This instruction likely had undue influence on the jury’s

deliberations.  Third, as noted throughout this brief, any eligibility requirements must have been applied to

all patients, not just to Kijuana Chambers.  The definition of “otherwise qualified” should have been
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restricted to the first sentence.  See Plaintiff’s proposed Instructions Nos. 27 & 28; Brief in Support at 8-9. 

This instruction without the rest is in accord with well-established case law.  Pushkin v. Regents of

University of Colo., 658 F.2d 1372, 1387 (10th Cir. 1981); Southeastern Community College v. Davis, 442

U.S. 397, 406 (1979).

C. This Court Erred By Failing to Give the Jury Proper Instructions Regarding the
Meaning of Discrimination Under the ADA and Section 504 and Regarding Pretext.

It was reversible error for this Court to fail to instruct the jury regarding the various forms of

discrimination applicable under both Title III and Section 504.  The jury was not given correct guidance

regarding what constitutes discrimination.  Furthermore, when the evidence presented at trial creates some

likelihood that the jury might disbelieve the legitimate, non-discriminatory reasons given by the defendant to

justify its actions, the jury should be instructed on this permissible inference; it was reversible error for this

Court to fail to instruct the jury regarding pretext.  See Plaintiff’s tendered Jury Instructions Nos. 24 and 42;

Brief in Support at 6-7; Townsend v. Lumbermens Mut. Cas. Co., 294 F.3d 1232, 1241 (10th Cir. 2002).

In Townsend, the Tenth Circuit held under facts very similar to those in the case at bar that a trial

court must instruct jurors that if they disbelieve the defendant’s proffered explanation they may -- but need

not -- infer that the defendant’s true motive was discriminatory.  Id.  The Court was persuaded that the

issue is whether in the absence of any instructions about pretext, "the jury found for the defendant because

it believed the plaintiff could not prevail without affirmative evidence that [her protected status] was a

motivating factor in the challenged . . .  decisions."  The Court held that a pretext instruction is required

where, as in the case at bar, a rational finder of fact could reasonably find the defendant's explanation false

and could "infer from the falsity of the explanation that the [defendant] is dissembling to cover up a

discriminatory purpose." Id. (citing Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 147 (2000));

see also Desert Palace v. Costa, 123 S.Ct. 2148, 2155 (2003) (to obtain a mixed-motives instruction under



7  The Court accurately stated the “deliberate indifference” part of Powers’ test.  Powers at 1153.
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Civil Rights Act of 1991, a plaintiff need only present sufficient evidence for a reasonable jury to conclude,

by a preponderance of the evidence, that the protected characteristic was a motivating factor for the

decision made).

D. Intentional Discrimination.  Jury Instruction No. 19.

With reference to Plaintiff’s claim for compensatory damages under Section 504, in Jury Instruction

No. 19, this Court defined “Intentionally discriminated” as “the defendant acted with the motive to

discriminate against the plaintiff on the basis of her disability or that the defendant was deliberately

indifferent to the strong likelihood that its actions likely would result in a violation of the plaintiff’s federally

protected rights.”  (Emphasis added.)  While this instruction in part articulates the test in Powers v. MJB

Acquisition Corp., 184 F.3d 1147, 1153 (10th Cir. 1999),7 it adds an element not required under Powers,

namely that Defendant “must have acted with the motive to discriminate against the plaintiff on the basis of

her disability.”  Such a stringent standards is not required under Tenth Circuit case law.  Powers simply

requires proof that Defendant “intentionally discriminated,” Powers at 1153, and says nothing about motive. 

In Powers, the Tenth Circuit cited with approval the Second Circuit:  “In the context of the

Rehabilitation Act, intentional discrimination against the disabled does not require personal animosity or ill

will.”  Powers at 1153 (citing Bartlett v. New York State Bd. of Law Examiners, 156 F.3d 321, 331 (2d Cir.

1998), vacated on other grounds, 527 U.S. 1031 (1999); see also Tyler v. City of Manhattan, 118 F.3d

1400, 1406 (10th Cir. 1997).  Furthermore, “it is sufficient that defendant treated plaintiffs unfavorably

because of their handicap.”  Tyler, 118 F.3d at 1406 (quoting Oxford House-C v. City of St. Louis, 843 F.

Supp. 1556, 1577 (E.D. Mo. 1994).  Specific discriminatory animus need not be shown.  See Duvall v.

County of Kitsap, 260 F.3d 1124, 1138- 39 & n.13 (9th Cir. 2001) (collecting cases).



8  But see Powers at 1153, n. 6 (noting “Wyo Tech seems to equate its version of intent with the
specific intent to discriminate rather than an intentional commission of an act that results in discrimination,”
(emphasis in original) and citing Note, Safeguarding Equality for the Handicapped: Compensatory Relief
Under Section 504 of the Rehabilitation Act, 1986 Duke L.J. 197 (1986)).
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The instruction given by this Court with its focus on the defendant’s “motive” suggests exactly that

personal animosity played a part in the decision.  The precise contours of what “intentional discrimination”

means were not addressed by the Tenth Circuit in Powers,8 and have not been expanded upon by the

Tenth Circuit since; however, in the context of claims for injunctive relief, the Tenth Circuit has given

guidance to the meaning of “intent.” 

[T]he intent which must be shown as a basis for injunctive relief is merely the intent to do
the act which has discriminatory effect; it is not necessary for the plaintiff to show that the
defendant intended to discriminate.  It is enough to show that “the practice was followed
deliberately, not accidentally.”

Roe v. Cheyenne Mountain Conference Resort, Inc., 124 F.3d 1221, 1230 (10th Cir. 1997) (citing Jones v.

Lee Way Motor Freight, Inc., 431 F.2d 245, 250 (10th Cir. 1970), cert. denied 401 U.S. 954 (1971); accord

Meyer v. Brown & Root Const. Co., 661 F.2d 369, 374 n.7 (5th Cir. 1981).  There is no reason to

differentiate the meaning of “intent” for purposes of determining intentional discrimination in cases seeking

compensatory damages.  

This Court’s Instruction No. 19 is unduly restrictive.  An instruction like Plaintiff’s tendered

Instruction No. 37 cures the deficiencies.  See also Brief in Support of Plaintiff’s Jury Instructions at 16-17.

D. Direct Threat:  Jury Instruction No. 22.

As argued in Plaintiff’s renewed Rule 50 Motion at 9-13, the jury should never have considered the

direct threat defense.  In addition, the Court’s instruction was improper and likely confused the jury. This

Court erred in submitting elements 2 and 3 of the defense to the jury by adding the following exceptions, “or

that the defendant was prevented from determining whether this risk could be eliminated because of the



9  This regulation states in full, “To determine the appropriate reasonable accommodation it may be
necessary for the covered entity to initiate an informal, interactive process with the qualified individual with
a disability in need of the accommodation. This process should identify the precise limitations resulting from
the disability and potential reasonable accommodations that could overcome those limitations.”  (Emphasis
supplied.)
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plaintiff’s unreasonable lack of cooperation,” and, “or that the defendant was prevented from making an

individualized assessment of the plaintiff Kijuana Chambers’ abilities because of plaintiff’s unreasonable

refusal to cooperate in the assessment process.”  Plaintiff specifically objected to Defendant’s tendered

“reasonable assurances” and “reasonable cooperation” instructions.  See Advisement, Exh. 5.  These

exceptions have no basis in case law, statute or regulation, and, in fact, give the defendant exceptions to

the direct threat defense completely antithetical to the statutory prohibitions outlined in this motion, the

regulations and the regulatory analysis found in 28 C.F.R., pt. 36, app. B.

First, as discussed, Title III and Section 504 strictly forbid subjecting individuals with disabilities to

different treatment or service conditions or different eligibility criteria, unless those criteria can be shown to

be necessary to the services being provided – in this case, artificial insemination services.  Second, it

appears the bases for these exceptions come from Defendant’s tendered “interactive process” instructions

to which Plaintiff objected during the jury instruction conference.  Only under Title I of the ADA, the section

involving employment discrimination, and only in cases in which the plaintiff seeks a “reasonable

accommodation” in the workplace are the interactive process and cooperation to ascertain an appropriate

accommodation implicated.  See 29 C.F.R. § 1630.2(o)((3).9  No such requirement appears in Title III or

Section 504, and this has never before been extended beyond the employment discrimination context.  The

reason for this is very practical.  Imposing a requirement that a plaintiff suing a public accommodation must

demonstrate her safety would turn Title III and Section 504 on their heads.  Every public accommodation

could deny service or place conditions on further service by imposing a requirement that the individual with



10  See also H. R. Rep. No. 101-485, Pt. 2, at 56(1990), reprinted in 1990 U.S.C.C.A.N. 303, 338: 
“The determination that an individual with a disability will pose a safety threat to others must be made on a
case-by-case basis and must not be based on generalizations, misperceptions, ignorance, irrational fears,
patronizing attitudes, or pernicious mythologies.”

-13-

a disability cooperate in determining her level of safety before receiving any service.  For example, a movie

theater or a restaurant could deny a patron who uses a wheelchair access until the person demonstrated to

the satisfaction of the owner that she could be safe.  This is precisely the kind of discrimination these two

civil rights statutes were designed to prohibit.  The legislative history of the ADA is replete with examples. 

For example:

The testimony presented by Judith Heumann, World Institute on Disability, illustrates several of
these forms of discrimination: When I was 5 my mother proudly pushed my wheelchair to our local
public school, where I was promptly refused admission because the principal ruled that I was a fire
hazard. I was forced to go into home instruction, receiving one hour of education twice a week for 3
½ years. My entrance into mainstream society was blocked by discrimination and segregation.
Segregation was not only on an institutional level but also acted as an obstruction to social
integration.

H. R. Rep. No. 101-485, Pt. 2, at 29 (1990), reprinted in 1990 U.S.C.C.A.N. 303, 310-11.

At times, segregated seating is simply the result of thoughtlessness and indifference. At other
times safety concerns are raised, such as requiring patrons to sit near theater exits because of
perceived hazards in case of fire. The purported safety hazard is largely based on inaccurate
assumptions and myths about the ability of people with disabilities to get around in such
circumstances. People who use wheelchairs vary greatly (as does the general public) in their
individual ability to move quickly or slowly. More "safety hazard" is created by a slow-moving
ambulatory person than by a fast-moving wheelchair athlete. 

Id. at 103, reprinted in 1990 U.S.C.C.A.N. at 386.  This is precisely why the direct threat defense forbids

making a determination that a person poses a direct threat to the health or safety of others based on

generalizations or stereotypes about the effects of a particular disability, and requires that the individualized

individual assessment conforms to the requirements of 28 C.F.R. 36.208(c); 28 C.F.R., pt. 36, app. B.10 

Any eligibility or safety standard must be based on actual risk, not on speculation or stereotypes, must be

applied to all clients of the public accommodation, and inquiries must be limited to matters necessary to the
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application of the standard.  Id.

In the case at bar, only Kijuana Chambers was required to obtain an occupational therapy

assessment of the safety of her home ”prior to conceiving.”  Plaintiff’s Trial Exh. 1, p. 002.  Not only did

Plaintiff have no duty to cooperate with this request, Defendant violated the law by asking her and not its

sighted patients to do so.  Even though she was not required to, the evidence in the record shows she tried

to get an occupational therapy evaluation only to find out that no such evaluation was available. 

Defendant, not Plaintiff, bears the burden of proof on this defense.

For these reasons, these portions of Jury Instruction No. 22 were in error and should not have

been submitted to the jury.  Although the jury apparently did not reach the question of direct threat, the

evidence at trial repeatedly referenced Plaintiff’s alleged “refusal to cooperate,” “unwillingness to provide

reasonable assurances,” and the like.  This instruction, with all of the others, was read and submitted to the

jury prior to its deliberations.  It is likely these instructions had an impact on the jury’s deliberations given

the accumulation of this form of evidence at trial. 

 E. This Court Erred in Instructing Medicaid Rate Evidence Implicated “Discriminatory
Intent.”

During the examination of Christine Tillman, defense counsel asked, “What is the compensation

level for Medicare, Medicaid compared to either private pay or private insurance?”  Because Plaintiff’s

artificial insemination services were not covered by Medicare or Medicaid, Plaintiff’s counsel, Scott LaBarre

objected to relevance.  This Court overruled the objected, advising, “Discriminatory intent is directly at

issue here. This relates to that issue.”  The choice to receive federal financial assistance has no relevance

whatsoever to Plaintiff’s Title III or Section 504 discrimination claims.  Furthermore, the jury could have

gleaned from the Court’s advisement that receiving these payments and a lesser rate for some patients
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was not discrimination.  This was in error.

CONCLUSION

WHEREFORE, should this Court deny Plaintiff’s motion under Rule 50, for the reasons provided

herein, Plaintiff requests this Court alter or amend the judgment in favor of Plaintiff, or grant a new trial

pursuant to Rule 59.  To the extent it appears the jury may not have reached a particular conclusion based

on a given instruction, this Court must examine the instructions submitted taken as a whole to determine

deficiencies that tainted the verdict.  Should this Court deem it appropriate, Plaintiff respectfully requests

oral argument.

Certificate of Compliance With D.C.COLO.LCivR. 7.1(A)

The undersigned sent Defendant’s counsel, Christopher Miller, a letter on December 8, 2003,

requesting Defendant’s position on this motion.  Mr. Miller e-mailed the undersigned on December 8, 2003,

stating his client almost certainly objects, but without seeing this motion, cannot say with certainty.

Respectfully submitted,

                                     
Kevin W. Williams
Legal Program Director
Colorado Cross-Disability Coalition
655 Broadway, Suite 775
Denver, CO 80203
(303) 839-1775

Scott C. LaBarre
LaBarre Law Offices, P.C.
1660 South Albion Street, Suite 918
Denver, Colorado 80222
(303) 504-5979
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