
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No.   98-N-2729

ROBIN STEPHENS, CARRIE ANN LUCAS, and OLIVER MARKWIRTH,

Plaintiffs,

v.

ROUSE-PARK MEADOWS LLC, ABERCROMBIE & FITCH STORES, INC., WSCC
BUYING GROUP, INC., D/B/A CONTEMPO CASUALS, ESPRIT DE CORP, THE GAP,
INC., HOT TOPIC, INC., THE LIMITED SPECIALTY STORES, INC., HUB
DISTRIBUTING, INC., D/B/A MILLER’S OUTPOST, INC., MUSEUM COMPANY, INC.,
NATURAL WONDERS, INC., PACIFIC SUNWEAR STORES CORP., THE RIGHT START,
INC., D/B/A THE RIGHT START STORE, INC.,  SEBASTIENS ENTERPRISES, INC., THE
COLUMBINE CANDY COMPANY, D/B/A STEPHANY’S CHOCOLATES, WILLIAMS-
SONOMA, INC., AND ZUMIEZ, INC., 

    Defendants.
                                                                                                                                                      

AMENDED COMPLAINT
                                                                                                                                                      

Plaintiffs Robin Stephens, Carrie Ann Lucas and Oliver Markwirth by and through their

attorneys Kevin W. Williams, Esq., and Fox & Robertson, P.C., hereby submit this Complaint

under the Americans with Disabilities Act for discrimination on the basis of disability in the

provision of its goods, services, facilities, privileges and accommodations.
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INTRODUCTION

1. On July 12, 1990, Congress enacted the Americans with Disabilities Act

(“ADA”), 42 U.S.C. § 12101, et seq., establishing the most important civil rights law for persons

with disabilities in our country’s history. The ADA became effective as to Defendants on

January 26, 1993 at the latest.  One of the principal goals of the ADA is the integration of people

with disabilities into our economic and social life.  

2. Title III of the ADA provides that “[n]o individual shall be discriminated against

on the basis of disability in the full and equal enjoyment of the goods, services, facilities,

privileges, advantages, or accommodations of any place of public accommodation by any person

who owns, leases (or leases to), or operates a place of public accommodation.”  42 U.S.C.

§ 12182(a).  

3. The ADA requires that public accommodations built after January 26, 1993, be

“readily accessible to and usable by individuals with disabilities.”  42 U.S.C. §12183(a)(1).

4. Although it was built from the ground up long after that time, the Park Meadows

Mall and a number of the stores therein contain features that discriminate against people with

disabilities.  

JURISDICTION

5. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C.

§§ 1331 and 1343.

6. Venue is proper within this District pursuant to 28 U.S.C. § 1391.
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PARTIES

7. Plaintiff Robin Stephens is and was at all times material hereto a resident of

Colorado.  Ms. Stephens has cerebral palsy and is, as a result, substantially impaired in several

major life activities.  She requires a wheelchair for mobility.

8. Plaintiff Carrie Ann Lucas is and was at all times material hereto a resident of

Colorado.  As a result of a bone infection and bone tumor and related treatment, Ms. Lucas is

substantially impaired in several major life activities.  She requires a wheelchair for mobility.

9. Plaintiff Oliver Markwirth is and was at all times material hereto a resident of

Colorado.  Mr. Markwirth is deaf and, as such, is substantially impaired in the major life activity

of hearing.  

10. Defendant Rouse-Park Meadows, LLC. is a corporation, incorporated in the state

of Maryland with its principal place of business at 10275 Little Patuxent Parkway, Columbia,

Maryland  21044.  On information and belief, Rouse-Park Meadows, LLC, owns and/or operates

Park Meadows Mall and leases facilities therein to places of public accommodation.

11. Defendant Abercrombie & Fitch Stores, Inc. is a corporation incorporated in the

state of Delaware with its principal place of business at 4 Limited Parkway East, Reynoldsburg,

Ohio, 43218.  Abercrombie & Fitch Stores, Inc. is registered to do business in the state of

Colorado.  Abercrombie & Fitch Stores, Inc. leases premises at Park Meadows Mall at which it

operates an Abercrombie & Fitch store.  

12. On information and belief, Defendant WSCC Buying Group, Inc., d/b/a

Contempo Casuals, is a corporation incorporated in the state of California with its principal place
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of business at 26972 Burbank, Foothill Ranch, California, 92610.  On information and belief,

WSCC Buying Group, Inc. is registered to do business in the state of Colorado.  On information

and belief, WSCC Buying Group, Inc. leases premises at Park Meadows Mall at which it

operates a Contempo Casuals store. 

13. Defendant Esprit de Corp is a corporation incorporated in the state of California

with its principal place of business at 900 Minnesota Street, San Francisco, California, 94107. 

Esprit de Corp is registered to do business in the state of Colorado.  Esprit de Corp leases

premises at Park Meadows Mall at which it operates an Esprit store.

14. Defendant The Gap, Inc. is a corporation incorporated in the state of Delaware

with its principal place of business at 1 Harrison Street, San Francisco, California, 94105.  The

Gap, Inc. is registered to do business in the state of Colorado.  The Gap, Inc. leases premises at

Park Meadows Mall at which it operates a GapKids store.

15. Defendant Hot Topic, Inc. is a corporation incorporated in the state of California

with its principal place of business at 3410 Pomona Boulevard, Pomona, California, 91768.  Hot

Topic, Inc. is registered to do business in the state of Colorado.  Hot Topic, Inc. leases premises

at Park Meadows Mall at which it operates a Hot Topic store.

16. Defendant The Limited Specialty Stores, Inc. is a corporation, incorporated in the

state of Delaware with its principal place of business at 3 Limited Parkway, Columbus, Ohio,

43216.  The Limited Specialty Stores, Inc. is registered to do business in the state of Colorado. 

The Limited Specialty Stores, Inc. leases premises at Park Meadows Mall at which it operates a

Limited Too store.
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17. Defendant Hub Distributing, Inc., d/b/a Miller’s Outpost, Inc. is a corporation

incorporated in the state of Delaware with its principal place of business at 2501 East Guasti

Road, Ontario, California, 91761.  Hub Distributing, Inc. is registered to do business in

Colorado.  Hub Distributing, Inc. leases premises at Park Meadows Mall at which it operates the

Miller’s Outpost store.

18. Defendant The Museum Company, Inc. is a corporation incorporated in the state

of Delaware with its principal place of business at 32 Lookerman Square, Suite L100, Dover,

Delaware, 19901.  The Museum Company, Inc. is registered to do business in the state of

Colorado.  The Museum Company, Inc. leases premises at Park Meadows Mall at which it

operates a Museum Company store.  

19. Defendant Natural Wonders, Inc. is a corporation incorporated in the state of

Delaware with its principal place of business at 4209 Technology Drive, Fremont, California,

94538.  Natural Wonders, Inc. is registered to do business in the state of Colorado.  Natural

Wonders, Inc. leases premises at Park Meadows Mall at which it operates a Natural Wonders

store.

20. Defendant Pacific Sunwear Stores Corp. is a corporation incorporated in the state

of California with its principal place of business at 5200 East La Palma Avenue, Anaheim,

California, 92807.  Pacific Sunwear Stores Corp. is registered to do business in the state of

Colorado.  Pacific Sunwear Stores Corp. leases premises at Park Meadows Mall at which it

operates the Pacific Sunwear store.
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21. Defendant The Right Start, Inc., d/b/a The Right Start Store, Inc., is a corporation

incorporated in the state of California with its principal place of business at 5334 Sterling Center

Drive, Westlake Village, California, 91361.  The Right Start, Inc. is registered to do business in

the state of Colorado.  The Right Start, Inc. leases premises at Park Meadows Mall at which it

operates a Right Start store.

22. Defendant SeBastiens Enterprises, Inc. is a corporation incorporated in the state

of Colorado with its principal place of business at 6168 South Iola Way, Englewood, Colorado,

80111.  SeBastiens Enterprises, Inc. leases premises at Park Meadows Mall at which it operates a

SeBastiens store.

23. Defendant Columbine Candy Company, d/b/a Stephany’s Chocolates, is a

corporation incorporated in the state of Colorado with its principal place of business at P.O. Box

882026, Steamboat Springs, Colorado, 80488.  Columbine Candy Company leases premises at

Park Meadows Mall at which it operates a Stephany’s Chocolates store.

24. Defendant Williams-Sonoma, Inc. is a corporation incorporated in the state of

California with its principal place of business at 3250 Van Ness Avenue, San Francisco,

California, 94109.  Williams-Sonoma, Inc. is registered to do business in the state of Colorado. 

Williams-Sonoma, Inc. leases premises at Park Meadows Mall at which it operates a Pottery

Barn store and a Williams-Sonoma store.  

25. Defendant Zumiez, Inc. is a corporation incorporated in the state of Washington

with its principal place of business at 909 S.E. Everett Mall Way, Suite A-190, Everett,
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Washington, 98208.  Zumiez, Inc. is registered to do business in the state of Colorado.  Zumiez,

Inc. leases premises at Park Meadows Mall at which it operates a Zumiez store.

FACTS

26. Park Meadows Mall (“Park Meadows” or “the Mall”) is a $164 million, 1.5

million square foot shopping center located in Douglas County, Colorado.  Park Meadows

opened on August 30, 1996 and, at the time of opening, on information and belief, featured 118

specialty shops, 566,000 square feet of gross leasable area, and several department stores,

including Nordstrom’s,  Dillard’s, Joslin’s and Foley’s.  Park Meadows Mall and each of the

stores within is a public accommodation that provides goods, services, facilities, privileges,

advantages, and/or accommodations to the general public. 

27. Since Park Meadows Mall opened on August 30, 1996, Plaintiff Robin Stephens

has shopped there on numerous occasions.  She has gone Christmas shopping at Park Meadows,

has shopped there while attending movies at the Park Meadows Mall, and she has shopped for

herself and for gifts for others.  During her visits to Park Meadows Mall, she has experienced

numerous barriers to accessibility, including customer service counters that are too high and

difficult to reach from her wheelchair and aisles that are too narrow for her to access in

numerous stores and in the Mall common areas.  Ms. Stephens has encountered dressing rooms

that are too small to accommodate her and her wheelchair.  Also, Ms. Stephens has encountered

problems due to the unavailability of accessible parking spaces and with access from the

accessible parking to the Mall.
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28. Ms. Stephens went to Park Meadows Mall prior to and on or about June 24, 1998,

July 8, 1998, August 10, 1998, October 24, 1998, and November 13, 1998, to shop and to survey

the access at Park Meadows Mall.

29. On these occasions, Ms. Stephens encountered a number of access problems that

denied her the full and equal enjoyment of the goods, services, facilities, privileges, advantages

and accommodations of Park Meadows Mall.  

30. The counter height at the customer service counter near the food court is in excess

of 36 inches, making it difficult for Ms. Stephens to communicate with the customer service

representative, reach the counter top or conduct business at the counter.

31. Ms. Stephens drives a van with a side loading ramp, and she requires van

accessible parking.  There are an insufficient number of van accessible parking spaces at Park

Meadows.  The van accessible spaces that do exist are not sufficiently dispersed throughout the

Park Meadows Mall parking lot.  Ms. Stephens has experienced difficulties finding van

accessible parking on several of her visits to Park Meadows Mall.

32. There are an insufficient number of curb ramps to get from the accessible parking

into the Mall.  On numerous occasions, Ms. Stephens has been required to ride in the street in

her wheelchair in order to access a curb ramp to get on to the sidewalk.

33. The curb ramps that do exist near the accessible parking create a slope in the

sidewalk that is dangerous for Ms. Stephens and others who use wheelchairs.

34. The Abercrombie & Fitch store has several aisles within the store that are too

narrow for Ms. Stephens’s wheelchair to access.  On information and belief, these aisles are
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narrower than 36 inches.  In addition the counter where the cash register is located is higher than

36 inches.

35. The Contempo Casuals store has several aisles within the store that are too

narrow for Ms. Stephens’s wheelchair to access.  On information and belief, these aisles are

narrower than 36 inches.

36. The Esprit store has several aisles within the store that are too narrow for Ms.

Stephens’s wheelchair to access.  On information and belief, these aisles are narrower than 36

inches.  The counter where the cash register is located at this store exceeds 36 inches.  On June

24, 1998, the designated accessible dressing room was blocked by boxes, making it inaccessible.

37. The GapKids store has several aisles within the store that are too narrow for Ms.

Stephens’s wheelchair to access.  On information and belief, these aisles are narrower than 36

inches.  The counter where the cash register is located at this store exceeds 36 inches.

38. The Hot Topic store has several aisles within the store that are too narrow for Ms. 

Stephens’s wheelchair to access.  On information and belief, these aisles are narrower than 36

inches.  On every occasion, Ms. Stephens was unable to even enter this store because the

merchandise racks were too close together.

39. The Limited Too store has several aisles within the store that are too narrow for

Ms. Stephens’s wheelchair to access.  On information and belief, these aisles are narrower than

36 inches.
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40. The Miller’s Outpost store has several aisles within the store that are too narrow

for Ms. Stephens’s wheelchair to access.  On information and belief, these aisles are narrower

than 36 inches.

41. The Museum Company store has several aisles within the store that are too

narrow for Ms. Stephens’s wheelchair to access.  On information and belief, these aisles are

narrower than 36 inches.  At least one of the customer service counter heights at this store

exceeds 36 inches.  On every occasion, merchandise blocked access to aisles within the store.

42. The Natural Wonder store has several aisles within the store that are too narrow

for Ms. Stephens’s wheelchair to access.  On information and belief, these aisles are narrower

than 36 inches.  On every occasion, merchandise blocked access to aisles within the store.

43. The Pacific Sunwear store has several aisles within the store that are too narrow

for Ms. Stephens’s wheelchair to access.  On information and belief, these aisles are narrower

than 36 inches.  On every occasion, Ms. Stephens was unable to access most of the store because

the merchandise racks were too close together.  When she did enter, she was required to move

merchandise racks aside with her wheelchair in order to gain access.

44. The Pottery Barn store has several aisles within the store that are too narrow for

Ms. Stephens’s wheelchair to access.  On information and belief, these aisles are narrower than

36 inches.  On every occasion, merchandise blocked access to aisles within the store.

45. The Right Start store has several aisles within the store that are too narrow for

Ms. Stephens’s wheelchair to access.  On information and belief, these aisles are narrower than

36 inches.
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46. The SeBastiens store has several aisles within the store that are too narrow for

Ms. Stephens’s wheelchair to access.  On information and belief, these aisles are narrower than

36 inches.  The counter where the cash register is located at this store exceeds 36 inches.  On

every occasion, merchandise blocked access to aisles within the store.

47. The Stephany’s Chocolates store has a counter with a cash register that exceeds

36 inches in height in its entirety.

48. The Williams-Sonoma store has several aisles within the store that are too narrow

for Ms. Stephens’s wheelchair to access.  On information and belief, these aisles are narrower

than 36 inches.  At least one of the counters with a cash register at this store exceeds 36 inches.

49. The Zumiez store has several aisles within the store that are too narrow for Ms.

Stephens’s wheelchair to access.  On information and belief, these aisles are narrower than 36

inches.  At least one counter with a cash register at this store exceeds 36 inches.  On July 8,

1998, the designated accessible dressing room was filled with boxes, making the floor space

inaccessible.  With the exception of one aisle, all aisles and merchandise in the store were

inaccessible to Ms. Stephens.

50. After her visits to Park Meadows Mall in or about June and July of 1998, Ms.

Stephens wrote letters to the managers of each of the stores referred to above and to the

managers of Park Meadows Mall itself.  In these letters, Ms. Stephens described the access

problems she encountered and asked that these problems be corrected.

51. The General Manager of Park Meadows Mall responded by letter dated

September 14, 1998, stating that counter heights are determined for security purposes, that most
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stores have at least one oversize handicap accessible dressing room, and that Park Meadows has

129 handicap parking spaces.  This letter also states that Park Meadows is budgeting for more

curb cuts and ramps.  The letter did not address aisle widths.

52. In fact, many stores do not have oversized dressing rooms; on information and

belief, there are 92 accessible parking spaces, with only seven that are van accessible (and only

three of which are marked as such); and as of November, 1998, no new curb ramps had been

added.

53. The Esprit store responded by letter from its corporate counsel, dated August 28,

1998, denying that its aisles were too narrow, denying that the dressing room was blocked by

merchandise, and stating that the counters are equipped with a pull-out shelf.  

54. The GapKids store responded by letter from its attorney, dated September 9,

1998, stating that its counters were equipped with a pull-out shelf and that counsel would 

remind store personnel to keep 36 inches of space between fixtures.  

55. During later visits to the GapKids Store, Ms. Stephens encountered aisles

between fixtures that were less than 36 inches wide.

56. The Limited store responded by letter from its Client Relations Director, dated

August 12, 1998, stating it was in compliance with the Americans with Disabilities Act.  This

letter may have been in response to a Ms. Stephens’s letter directed to the Limited store and not

the Limited Too store; if so, no response was provided regarded the Limited Too store.
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57. The Natural Wonders store responded by letter from its Operations Manager,

dated August 24, 1998, stating that it would investigate and correct any ADA violations

immediately.

58. Later visits to the Natural Wonders store by Ms. Stephens revealed that the

violations had not been corrected.

59. The SeBastiens store manager called Ms. Stephens at home stating that she was

concerned about the problems of access.  The manager sent Ms. Stephens a letter, dated August

12, 1998, telling Ms. Stephens to contact her if she had further questions.

60. Later visits to the SeBastiens store by Ms. Stephens revealed that the violations

had not been corrected.

61. Williams-Sonoma, Inc. responded by letter from their Vice President of Store

Development, dated August 31, 1998, stating that the Pottery Barn and Williams-Sonoma stores

would be contacted to ensure that store aisles and walkways were clear of merchandise and

saying that these stores have flip-top counters that meet ADA requirements.

62. Later visits to the Pottery Barn and Williams-Sonoma stores by Ms. Stephens

revealed that the violations had not been corrected.

63. None of the other stores responded to Ms. Stephens’s letters.

64. On or about October 24, 1998 and November 13, 1998, Ms. Stephens returned to

Park Meadows to shop and, on the first occasion, to see a movie.  During those visits, Ms.

Stephens encountered the same violations set forth in Paragraph 31 - 68 above.  
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65. Ms. Stephens was damaged by Defendants’ violations -- including but not limited

to those described above -- because she was unable to fully and equally enjoy the goods,

services, facilities, privileges, advantages, or accommodations of Park Meadows Mall.  

66. Ms. Stephens would like to be able to browse, shop and otherwise use and enjoy

the Park Meadows Mall and its stores in the future.

67. Since Park Meadows Mall opened, Plaintiff Carrie Lucas has shopped there on

numerous occasions.  Ms. Lucas regularly shops at Nordstrom’s and has been shopping in the

other stores in the Mall on at least three occasions.

68. Ms. Lucas went Christmas shopping at Park Meadows Mall on November 28,

1998.  

69. Ms. Lucas drives a van with a side-loading wheelchair lift and requires van

accessible parking.

70. Ms. Lucas had difficulty finding available van accessible parking and drove

around the Mall twice before finding a place where she could park her van and get out.

71. Ms. Lucas drove into the parking structure on the east side of the Mall.  There

were seven designated accessible parking spaces, one having an eight-foot wide loading zone;

Ms. Lucas was unable to park in any of these spaces, however, because they were blocked by a

fenced barricade.

72. Ms. Lucas found four accessible spaces near the JC Penney’s store that were

blocked by a construction trailer.
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73. Ms. Lucas eventually did find a van accessible parking space near the Eddie

Bauer store and parked there.

74. When Ms. Lucas finished shopping and returned to her van, a car was parked on

the access aisle adjacent to the parking space in which she parked her van.  Ms. Lucas was

completely blocked from accessing her van.

75. Ms. Lucas attempted to push the Mall security call box button at the end of the

parking row to call Mall security, but she was unable to reach it.  The button is located on a pole

surrounded by a curb that prevented Ms. Lucas from reaching it from her wheelchair.

76. Ms. Lucas attempted to access her van, but there was not enough room because of

the parked car.

77. A Mall customer walking by offered to help.  Ms. Lucas asked her to push the

security button, which the other customer did.

78. Two Mall security guards eventually arrived.  It took both security guards

physically lifting Ms. Lucas in her wheelchair on to the wheelchair lift in order for her to access

her van.

79. One of the security guards placed a note on the car parked in the access aisle.

80. Ms. Lucas waited approximately thirty-five minutes before she could access to

van.

81. After getting in her van, Ms. Lucas drove around the entire Park Meadows Mall

parking lot to see how many van accessible spaces existed.
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82. Approximately forty-five minutes after leaving her parking space, Ms. Lucas

returned to where she had originally parked near the Eddie Bauer store.  The same car that had

blocked her from accessing her van remained parked in the access aisle with the note under the

windshield wiper.

83. While shopping in the Mall, Ms. Lucas encountered a number of access problems

that denied her the full and equal enjoyment of the goods, services, facilities, privileges,

advantages and accommodations of Park Meadows Mall.  

84. The Contempo Casuals store has several aisles within the store that are too

narrow for Ms. Lucas’s wheelchair to access.  On information and belief, these aisles are

narrower than 36 inches.  Merchandise blocked access to aisles within the store.  A sign blocked

access into the store.  Ms. Lucas had to knock the sign over with her wheelchair in order to enter. 

Upon entering the store, Ms. Lucas found a manager and asked her to remove the sign from the

entrance.  Ms. Lucas then had to run into clothing racks and push them out of her way with her

wheelchair in order to get around the store.  The manager assisted with moving some racks, but

every time Ms. Lucas moved, racks had to be pushed out of the way.

85. The GapKids store has several aisles within the store that are too narrow for Ms.

Lucas’s wheelchair to access.  On information and belief, these aisles are narrower than 36

inches.  Ms. Lucas had to push display racks out of the way in order to gain access.  Ms. Lucas

complained to a manager who informed her that the store was supposed to keep aisles clear and

that store personnel would move display counters and merchandise out of the way.
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86. The Hot Topic store has several aisles within the store that are too narrow for Ms.

Lucas’s wheelchair to access.  On information and belief, these aisles are narrower than 36

inches.  The clothing racks and merchandise were so close together that Ms. Lucas could not

access the store without shoving racks out of the way.  Ms. Lucas complained to the manager

and asked that racks be situated permanently so as to provide wheelchair access.  The manager

responded, “I have a business to run.” 

87. The Limited Too store has several aisles within the store that are too narrow for

Ms. Lucas’s wheelchair to access.  On information and belief, these aisles are narrower than 36

inches.  Ms. Lucas could not enter the store and decided to leave.

88. The Natural Wonders store has several aisles within the store that are too narrow

for Ms. Lucas’s wheelchair to access.  On information and belief, these aisles are narrower than

36 inches.  Ms. Lucas was concerned about proceeding into the store, because fragile

merchandise was blocking the aisles.  There was less than a foot of space to pass through, and

boxes blocked the aisles.  Ms. Lucas rolled into the store and became stuck, having no way to

turn around without backing her wheelchair out the way she came in.   She complained to the

store manager, Missy Wood, who had to continue moving merchandise so that Ms. Lucas could

move through the store.  Ms. Wood informed Ms. Lucas, “We have to display the merchandise,

and there is nothing we can do,” and that decisions regarding displaying merchandise were “up

to the corporate people.”

89. Ms. Lucas wanted to enter the Pottery Barn and Williams-Sonoma stores, but she

saw fragile merchandise blocking the aisles and decided not to go in.
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90. Ms. Lucas was damaged by Defendants’ violations -- including but not limited to

those described above -- because she was unable to fully and equally enjoy the goods, services,

facilities, privileges, advantages, or accommodations of Park Meadows Mall.  

91. Ms. Lucas would like to be able to browse, shop and otherwise use and enjoy the

Park Meadows Mall and its stores in the future.

92. Plaintiff Oliver Markwirth has been to Park Meadows Mall on several occasions,

including but not limited to on or about December 4, 1998.  

93. The Park Meadows Mall has approximately 34 pay telephones of which one is a

text telephone.  

94. The Mall’s pay telephones are in approximately eight “banks” -- that is, groups of

three or more phones.  None of these banks of pay telephones includes a telephone with a shelf

and outlet for use of a portable text telephone.  

95. Mr. Markwirth generally carries with him a portable text telephone.  However,

due to the lack of telephones with shelves and outlets, he is often unable to use his portable text

telephone.  

96. Mr. Markwirth was damaged by Defendants’ violations -- including but not

limited to those described above -- because he was unable to fully and equally enjoy the goods,

services, facilities, privileges, advantages, or accommodations of Park Meadows Mall.  

97. Mr. Markwirth would like to be able to use and enjoy the Park Meadows Mall and

its stores in the future.
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98. On information and belief, other violations of the ADA exist at other stores at

Park Meadows Mall and in the Mall itself.

CLAIM FOR RELIEF
(Violation of the Americans with Disabilities Act)

99. Plaintiffs reallege and incorporate by reference the allegations set forth in

paragraphs 1 - 98 above as if fully set forth herein.

100. Defendants Abercrombie & Fitch Stores, Inc., WSCC Buying Group, Inc., Esprit

de Corp, The Gap, Inc., Hot Topic, Inc., The Limited Specialty Stores, Inc., Hub Distributing,

Inc., Museum Company, Inc., Natural Wonders, Inc., Pacific Sunwear Stores Corp., The Right

Start, Inc., SeBastiens Enterprises, Inc., The Columbine Candy Company, Williams-Sonoma,

Inc., and Zumiez, Inc., will be referred to collectively as the “Defendant Lessee/Operators.”

101. Section 12182(a) of the ADA provides that:

No individual shall be discriminated against on the basis of disability in

the full and equal enjoyment of the goods, services, facilities, privileges,

advantages, or accommodations of any place of public accommodation by

any person who owns, leases (or leases to), or operates a place of public

accommodation.

102. All Defendants own, lease, lease to and/or operate a place or places of public

accommodation.
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103. Due to the actions and barriers to access described above at Park Meadows Mall,

Defendants have denied Plaintiffs the full and equal enjoyment of its goods, services, facilities,

privileges, advantages, or accommodations in violation of the ADA.

104. Section 12183(a)(1) of the ADA provides that unlawful discrimination shall

include: 

[A] failure to design and construct facilities for first occupancy

later than 30 months after July 26, 1990, that are readily accessible

to and usable by individuals with disabilities.

105. Defendant Rouse-Park Meadows, LLC and/or its predecessors in interests

designed and/or constructed Park Meadows Mall after January 26, 1993, with barriers that make

the facilities there not readily accessible to and usable by persons who use wheelchairs, thereby

discriminating against Plaintiffs.

106. Defendant Lessee/Operators designed and/or constructed their stores with barriers

that make their facilities not readily accessible to and usable by persons who use wheelchairs,

thereby discriminating against Plaintiffs.

107. Section 12182(b)(1)(A)(i) of the ADA makes unlawful:

[S]ubject[ing] an individual or class of individuals on the basis of a

disability or disabilities of such individual or class . . . to a denial

of the opportunity of the individual or class to participate in or

benefit from the goods, services, facilities, privileges, advantages,

or accommodations of an entity.
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108. Through the discriminatory practices outlined above, Defendants have subjected

Plaintiffs to a denial of the opportunity to participate in and benefit from many of the goods,

services, facilities, privileges, advantages, or accommodations of the Mall and the referenced

stores.  

109. Section 12182(b)(1)(A)(ii) of the ADA makes unlawful:            

[A]fford[ing] an individual or class of individuals, on the basis of a

disability or disabilities of such individual or class . . .with the

opportunity to participate in or benefit from a good, service,

facility, privilege, advantage, or accommodation that is not equal

to that afforded to other individuals. 

110. Defendants’ actions have caused Plaintiffs to be afforded an opportunity to

participate in or benefit from the goods, services, facilities, privileges, advantages, or

accommodations of the Mall and the referenced stores that is not equal to that afforded to other

individuals.  

111. Section 12182(b)(1)(A)(iii) of the ADA makes unlawful:            

 [P]rovid[ing] an individual or class of individuals, on the basis of a

disability or disabilities of such individual or class . . . with a good,

service, facility, privilege, advantage, or accommodation that is

different or separate from that provided to other individuals. 
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112. Defendants’ actions have caused Plaintiffs to be provided goods, services,

facilities, privileges, advantages, or accommodations that are different or separate from that

afforded to other individuals.  

113. Section 12182(b)(1)(B) of the ADA requires that:

Goods, services, facilities, privileges, advantages, and

accommodations shall be afforded to an individual with a disability

in the most integrated setting appropriate to the needs of the

individual. 

114. Defendants’ actions have caused Plaintiffs to be provided goods, services,

facilities, privileges, advantages, or accommodations that are segregated from those afforded to

other individuals.

115. The regulations implementing the ADA require that accessible features of a

facility be maintained at all times.  28 C.F.R. § 36.211.

116. Defendants have failed to maintain the accessible features in their facilities at

Park Meadows Mall.

117. Defendants failed to ensure that accessible routes were properly maintained and

free of obstructions.

118. The Americans with Disabilities Act Accessibility Guidelines for Buildings and

Facilities (“ADAAG”), 28 C.F.R. Part 36, Appendix A, specifies the standards with which Park

Meadows Mall and its stores must comply under the ADA.  28 C.F.R. § 36.406(a).
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119. The ADAAG requires that shelves or display units allowing self-service by

customers in mercantile occupancies shall be located on an accessible route.  ADAAG 

§ 4.1.3(12)(b).

120. An “accessible route” is defined as a continuous unobstructed path connecting all

accessible elements and spaces of a building or facility.  ADAAG § 3.5.  The minimum clear

width of an accessible route shall be 36 inches.  ADAAG § 4.3.3.

121. Through the actions described above regarding aisle widths, Defendants have

failed to locate shelves and display units on an accessible route, and have failed to otherwise

provide and maintain an accessible route, thereby discriminating against Plaintiffs Stephens and

Lucas.  ADAAG § 4.1.2(1).

122. The ADAAG requires that one in eight accessible parking spaces be van

accessible, that is, at least eight feet wide, served by an access aisle at least eight feet wide, and

accompanied by a sign designating them “van accessible.”  ADAAG § 4.1.2(b).

123. Park Meadows Mall purports to have 129 accessible parking spaces.  Of these, at

least sixteen are required to be van accessible.

124. On information and belief, Park Meadows Mall has only seven parking spaces

that are eight feet wide and served by an eight-foot-wide access aisle.  Only three of these spaces

are marked “van accessible.”

125. On information and belief, Defendant Rouse-Park Meadows LLC has failed to

provide a sufficient number of ADAAG-compliant van accessible parking spaces.
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126. By not providing the required number of van accessible spaces, Defendant Rouse-

Park Meadows LLC has discriminated against Plaintiffs Stephens and Lucas.

127. The security call boxes at the Mall are required to comply with ADAAG § 4.2.

128. The location of the security call boxes at the Mall makes them inaccessible to

persons who use wheelchairs, thereby violating ADAAG § 4.2.

129. With regard to the sidewalks and curb ramps throughout the exterior grounds of

Park Meadows Mall, the following standards apply:

a. At least one accessible route complying with ADAAG § 4.3 shall be

provided within the boundary of the site from public transportation stops,

accessible parking spaces, passenger loading zones if provided, and public

streets or sidewalks, to an accessible building entrance.  ADAAG

§ 4.1.2(1).

b. At least one accessible route complying with ADAAG § 4.3 shall connect

accessible buildings, accessible facilities, accessible elements, and

accessible spaces that are on the same site.  ADAAG § 4.1.2(2).

c. An accessible route with a running slope greater than 1:20 is a ramp and

shall comply with ADAAG § 4.8.  Nowhere shall the cross slope of an

accessible route exceed 1:50.  ADAAG § 4.3.7.

130. Defendant Rouse-Park Meadows LLC has failed to design, construct and maintain

the sidewalks and curb ramps on the exterior of Park Meadows Mall in compliance with

ADAAG standards and have thereby discriminated against Plaintiffs Stephens and Lucas. 
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131. With regard to text telephones, the following standard applies: 

Where a bank of telephones in the interior of a building consists of three

or more public pay telephones, at least one public pay telephone in each

such bank shall be equipped with a shelf and outlet in compliance with

4.31.9(2).

ADAAG § 4.1.3(17).  

132. Section 4.31.9(2) of the ADAAG requires:

Pay telephones designed to accommodate a portable text telephone shall

be equipped with a shelf and an electrical outlet within or adjacent to the

telephone enclosure. The telephone handset shall be capable of being

placed flush on the surface of the shelf. The shelf shall be capable of

accommodating a text telephone and shall have 6 in (152 mm) minimum

vertical clearance in the area where the text telephone is to be placed.

133. Defendant Rouse-Park Meadows LLC has failed to design, construct and maintain

the telephones at  Park Meadows Mall in compliance with ADAAG standards and have thereby

discriminated against Plaintiff Markwirth.

134. With regard to counter heights in new construction, the ADAAG requires the

following:

In department stores and miscellaneous retail stores where

counters have cash registers and are provided for sales or

distribution of goods or services to the public, at least one of each
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type shall have a portion of the counter which is at least 36 in (915

mm) in length with a maximum height of 36 in (915 mm) above

the finish floor.

ADAAG. § 7.2(1).

135. Defendant Rouse-Park Meadows LLC and Defendants Abercrombie & Fitch

Stores, Inc., Esprit de Corp, Gap, Inc., Museum Company, Inc., SeBastiens Enterprises, Inc.,

Columbine Candy Company, Williams-Sonoma, Inc., and Zumiez, Inc. all have designed,

constructed and maintained customer service counters that have cash registers or are provided

for sales or distribution of goods that are higher than 36 inches and that have no portion which is

at least 36 in length with a maximum height of 36 inches above the finish floor.

136. With regard to dressing and fitting rooms, ADAAG § 4.1.3(21) requires five

percent, but never less than one, of dressing rooms for each type of use in each cluster of

dressing rooms shall be accessible and shall comply with § 4.35.  

137. ADAAG § 4.35(2) applies to dressing and fitting rooms and requires the

following:

A clear floor space allowing a person using a wheelchair to make a 180-degree

turn shall be provided in every accessible dressing room entered through a

swinging or sliding door.  No door shall swing into any part of the turning space.

138. The space required for a wheelchair to make a 180-degree turn is a clear space of

60 inches diameter.  ADAAG § 4.2.3.
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139. On information and belief, Defendant Rouse-Park Meadows LLC and Defendant

Lessee/Operators referred to in Paragraph 141 above dressing and fitting rooms in violation of

these standards. 

140. Defendants’ service counters and dressing rooms discriminate against Defendants

Stephens and Lucas.  

141. The ADA requires existing facilities to remove architectural barriers that are

structural in nature when doing so is readily achievable.  42 U.S.C. § 12182(b)(2)(A)(iv); 28

C.F.R. § 36.304(a).  This standard applies to existing facilities (i.e., facilities not subject to the

ADA’s new design and construction standards), and is a lesser standard than that required of

facilities built after January 26, 1993.

142. Examples of readily achievable  steps to remove barriers include, but are not

limited to, the following actions: Repositioning shelves, rearranging tables, chairs, vending

machines, display racks, and other furniture.  28 C.F.R. § 36.304(3) and (4).

143. Through the actions described above, Defendants have failed even to comply 

with the lesser requirements applicable to existing facilities, thereby discriminating against the

Plaintiffs.

144. Plaintiffs have been damaged and will continue to be damaged by this

discrimination as more fully set forth above.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respectfully pray:
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1.     That this Court assume jurisdiction;

2.     That this Court issue a declaratory judgment declaring Defendants to be in violation

of the Americans with Disabilities Act;

3.     That this Court issue an injunction ordering Defendants to bring the Park Meadows

Mall and the stores therein into compliance with the Americans with Disabilities Act;

5.     That this Court award Plaintiffs their reasonable attorneys’ fees and costs; and

6.     That this Court award such additional or alternative relief as may be just, proper and

equitable.

Respectfully submitted,

FOX & ROBERTSON, P.C.

                                     
Amy F. Robertson
Timothy P. Fox
1675 Larimer Street 
Suite 610
Denver, CO 80202 
303-595-9700

COLORADO CROSS-DISABILITY COALITION
           Kevin W. Williams, General Counsel 

1210 East Colfax Avenue
Suite 405
Denver, CO 80218
303-839-1775

Dated:January 8, 1999 Attorneys for Plaintiffs
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Address of Plaintiff Robin Stephens:

1466 South Lincoln
Denver, Colorado 80210

Address of Plaintiff Carrie Ann Lucas:

10150 East Harvard Avenue
Apt. D229
Denver, Colorado 80231

Address of Plaintiff Oliver Markwirth

1590 Wynkoop Street
#427
Denver, Colorado  80202


