
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 99-K-1923

CARRIE ANN LUCAS et al., for themselves and all others similarly situated,

Plaintiffs,

v.

KMART CORPORATION, 

Defendant.
                                                                                                                                                            
   

PLAINTIFFS’ RESPONSE TO DEFENDANT KMART CORPORATION’S 
SUR-REPLY MEMORANDUM IN OPPOSITION TO 

PLAINTIFFS’ MOTION FOR CLASS CERTIFICATION 
                                                                                                                                                            

Pursuant to this Court’s order of December 11, 2001, Plaintiffs submit this Response to

Defendant Kmart Corporation’s Sur-Reply Memorandum in Opposition to Plaintiffs’ Motion for

Class Certification (“Def.’s Sur-Reply”). 

1. Kmart’s Centralized Policies Make Class Certification Appropriate.

Kmart appears to believe that class certification is inappropriate in the absence of a

written policy stating “Customers in Wheelchairs Not Permitted.”  Were this the case, no civil

rights class would have been certified after the last “Whites Only” sign came down.  In fact, as

Plaintiffs have amply demonstrated in their two previous briefs, civil rights and other classes are

routinely certified where the defendant’s policies -- while not explicitly discriminatory on their

face -- either cause or fail to prevent discrimination.  Plaintiffs have pointed out a number of

Kmart corporate policies and policy failures that are the direct cause of discrimination against



1 References to the “Rep. App.” are to the Appendix to Plaintiffs’ Reply
Memorandum in Support of Motion for Class Certification.
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shoppers in wheelchairs, including:  corporate merchandising directives mandating the display of

merchandise in aisles; corporate restocking policy calling for unattended boxes and pallets in the

aisles; corporate policy permitting clothing racks as close as 24 inches apart; and Kmart’s failure

to ensure that access is maintained to merchandise, check-out aisles, fitting rooms, restrooms and

accessible parking spaces.  It is thus inaccurate for Kmart to state that “Plaintiffs can point to no .

. .  Kmart policy” that they allege directly causes discrimination.  (See Def.’s Sur-Reply at 12.)  

Kmart’s misunderstanding is best illustrated through its attempt to distinguish several

recent cases cited in Plaintiffs’ Reply Memorandum in Support of Class Certification.  Kmart

asserts that the cases are distinguishable because they all “involve a challenge either to a single,

specific policy of discrimination, or a single, specific policy alleged directly to cause

discrimination.”  (Id. at 12.)  Yet in each case, the “single, specific policy” is in fact a complex

pattern or practice of, or failure to prevent, discrimination.  In fact, the basis for commonality in

National Organization on Disability v. Tartaglione, No. CIV. A. 01-1923, 2001 WL 1258089

(E.D.Pa. Oct. 22, 2001) (Rep. App. Tab 23),1 was precisely what Plaintiffs allege here:  a failure

to ensure wheelchair access, in that case to various neighborhood polling places.  Id. at *3.  The

plaintiffs in Bates v. United Parcel Service, No. C99-2216, --- F.R.D. ---, 2001 WL 1482023

(N.D. Cal. Nov. 1, 2001) (Rep. App. Tab 18), challenged not just “a single policy requiring all

employees to pass a hearing examination” (Def.’s Sur-Reply at 13), but also the defendant’s

failure “to develop interactive policies to address the communication barriers faced by deaf



2 Kmart asserts that “[p]olicies designed to minimize discrimination cannot support
certification of a class asserting discrimination claims.”  (Def.’s Sur-Reply at 1 n. 3 (citing Gen’l
Tel. Co. of the Southwest v. Falcon, 457 U.S. 147, 159 n.15 (1982).)  The Falcon case does not
so much as discuss this question, much less contain the holding Kmart implies it does.  Plaintiffs
challenge Kmart’s corporate policies, practices and procedures.  The fact that these are
centralized supports class certification; their adequacy to prevent discrimination is a question
that goes to the merits and is thus inappropriate for resolution at this time.  

3 Kmart’s attempts to distinguish the remainder of the recent cases are similarly
unavailing.  In Armstrong v. Davis, No. 00-15132, --- F.3d ---, 2001 WL 1506518  (9th Cir.
Nov. 28, 2001) (Rep. App. Tab 16), the “single, specific policy” (Def.’s Sur-Reply at 12) at issue
was the fact that the state parole authority “failed to make proper accommodations for numerous
disabled prisoners and parolees.”  Armstrong at *1.  In Reeb v. Ohio Dep’t of Rehabilitation, 203
F.R.D. 315, 321-22 (S.D. Ohio 2001), the “single, specific policy” on which commonality was
based was in fact “a general pattern or practice of discrimination against women that violates
Title VII [through] various employment actions and decisions that . . . disproportionately harmed
female employees.” Dajour B. ex rel. L.S. v. City of New York, No. 00 CIV 2044, 2001 WL
1173504 (S.D.N.Y. Oct. 3, 2001) (Rep. App. Tab 20), involved not “a specific, discrete policy
requiring asthma screening” (Def.’s Sur-Reply at 13), but rather the state health department’s
failure to provide “diagnosis, screening and treatment services for asthma and information about
these services.”  Dajour B. at *1.  
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workers. . ..”  Bates at *1.  Kmart, likewise, has failed to develop adequate policies to address

barriers with respect to its customers who use wheelchairs.2  These recent cases strongly support

class certification here.3 

Kmart asserts that, unlike the cited cases, “Plaintiffs can point to no [single, specific]

Kmart policy.”  (Def.’s Sur-Reply at 12.)  As noted above, Plaintiffs have pointed to a number of

Kmart policies that cause or fail to prevent disability discrimination.  If Kmart is claiming that

these policies are not specific enough, this argument was eloquently rejected by the Bates court:  

[T]his Court refuses to read such a narrow requirement into the language of Rule
23(b)(2).  Adopting [the defendant’s] position would lead to the unacceptable
conclusion that an employer could protect itself from any class action suit simply
by failing to adopt specific policies.  That result seems particularly egregious in
cases like this one, where plaintiffs claim that an employer’s failure to adopt
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specific policies is the very reason that the employer is in violation of anti-
discrimination laws. 

Id., 2001 WL 1482023 at *7.  

2.  A Class Action Will be the Most Efficient Way to Remedy Kmart’s Discrimination.

Kmart asserts that, should a class be certified, “the Court would face the daunting task of

wading through a morass of varying and inconsistent customer experiences . . . and divining

whether any such experiences violate the ADA.”  (Def.’s Sur-Reply at 9.)  Kmart, again,

misunderstands Plaintiffs’ claims.  Plaintiffs are not requesting individualized accommodations

for each of over one million potential class members.  Rather, they are requesting that Kmart

change company-wide policies that either cause or fail to prevent conditions that systematically

discriminate against customers in wheelchairs.  The Bates court recognized this difference.  The

defendant employer attempted to resist certification of a class of Deaf employees by arguing

“that the ADA requires individualized analyses, making most disability cases unsuitable for class

treatment.”  Id., 2001 WL 1482023 at *5.  The court responded that the defendant “apparently

misunderstands the nature of Plaintiffs’ suit. . . .  Plaintiffs . . . do not challenge the

accommodations provided to particular individuals.  Rather, ‘at issue is the process that [the

defendant] follows in addressing (and failing to address) communication barriers . . . .’”  Id.

(quoting the plaintiffs’ brief; emphasis in original).  Similarly, at issue here are centralized

policies that Kmart follows in addressing or failing to address barriers for its customers in

wheelchairs which, like the policies at issue in Bates, will not require individualized analysis for

each class member.
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This Court will also not be required to apply a different architectural standard for each

Kmart store.  Kmart’s High Frequency Refurb (“HFR”) program rendered all but a handful of

stores subject to the standards for new construction set forth in the Department of Justice

Standards for Accessible Design (“Standards”).  28 C.F.R. pt. 36, app. A.  Kmart challenges this

by arguing that the “HFR program was limited to changing ‘the layout’ of stores” and “did not

necessarily involve substantial renovations affecting accessibility and thus, may not even

constitute a ‘renovation’ for ADA purposes.”  (Def.’s Sur-Reply at 10 (emphasis added).)  Kmart

misstates the standard.  An alteration triggers the new construction standard if it “affects or could

affect the usability of the facility or part thereof.”  42 U.S.C. § 12183(a)(2) (emphasis added). 

“If existing elements, spaces, or common areas are altered, then each such altered element,

space, or area shall comply with” the Standards.  28 C.F.R. § 36.402(b)(2).  Because the HFR

“involved changing the entire layout of most existing stores,” (Declaration of Michael Francis in

Opposition to Plaintiffs’ Motion for Class Certification ¶ 14), the entire layout of most existing

stores must comply with -- and would be analyzed using -- the Standards.  Kmart’s own “ADA

Action Plan” confirms this in a chart that lists the compliance requirements of a series of

elements covered by the ADA.  Under the column labeled “REFURB,” all non-voluntary elements

are marked either “COMPLIANCE REQUIRED” or “COMPLIANCE REQUIRED IN ALTERED SPACE AND

PRIMARY FUNCTIONS;” none are marked “READILY ACHIEVABLE.”   (See Declaration of Bruce

Glasser in Opposition to Plaintiffs’ Motion for Class Certification Ex. 2 at 20-21.)



4 Kmart also claims that it has been “unable to verify the basic accuracy of the
factual premises underlying Plaintiffs’ facially illogical contentions” because Plaintiffs “refused
to provide Kmart with a copy of [the] ‘converted’ database.”  (Def.’s Sur-Reply at 5 n.7.) 
Plaintiffs took the database Kmart sent to them, analyzed it using widely-available Microsoft
software, printed out the results of that analysis, and submitted them to Kmart and the Court. 
(See Fox Decl. Ex. 2.)  Kmart requested that Plaintiffs provide their analysis in electronic form. 

(continued...)
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3.  CSI Mystery Shopper Records Demonstrate That Barriers Are Not Isolated.

Plaintiffs searched 68,301 records of “mystery shopper” visits to Kmart stores around the

country and found -- and printed for Kmart and the Court -- 19,406 records that noted

obstructions likely to present barriers to customers in wheelchairs.  Kmart attempts to mitigate

the impact of these data by mischaracterizing them.  For example, Kmart asserts that one of the

terms for which Plaintiffs searched in Kmart’s database was “debris.”  (Def.’s Sur-Reply at 5.) 

To the contrary, Plaintiffs’ counsel stated explicitly that they “did not include records

documenting items that a person in a wheelchair might be able to run over, such as litter, trash,

debris, and hangers.”  (Fox Decl. ¶ 11 (emphasis added)(Rep. App. Tab 13).)  As Plaintiffs

described in detail, the 19,406 records to which they point as evidence of repeated -- rather than

isolated -- instances of obstructed aisles were the result of a careful analysis designed to focus

only on obstructions that would likely discriminate against customers in wheelchairs.  (Fox Decl.

¶¶ 6-13.)  Kmart also states that Plaintiffs “sought out references to floors that were ‘either dirty

or cluttered.’”  (Def.’s Sur-Reply at 5 (emphasis in original).)  In fact, the quoted text comes not

from Plaintiffs’ database analysis -- as implied by Kmart -- but rather from a summary prepared

by Kmart’s vendor, which analyzed “dirty or cluttered” floors together.  (See Second Robertson

Decl. Exs. 12 & 14 (Rep. App. Tab 7).)4  



4(...continued)
Because Kmart was in possession of both the original data and the printout, and because
Plaintiffs had described each step of their analysis in detail (see id. ¶¶ 4-13), Plaintiffs declined
to share their analysis in electronic form.  Far from being “unable to verify” the accuracy of
Plaintiffs’ facts, Kmart had three options to do this:  by reading the print-out Plaintiffs provided;
by analyzing the data Kmart provided to Plaintiffs using the software in which Kmart provided
it; or by purchasing the same software Plaintiffs used and following the steps described in Mr.
Fox’s declaration.  Having elected to do none of these things, Kmart cannot be heard to complain
about the reliability of Plaintiffs’ analysis. 

5 Kmart asserts that Plaintiffs have “mischaracterize[d] [its] substantive obligations
under the law” by relying on the commentary to Department of Justice (“DOJ”) regulations. 
(Def.’s Sur-Reply at 5-6 n.8.)  The DOJ commentary to its Title III regulations is entitled to
deference where “it is not inconsistent with the plain language of the regulation.”  Johnson v.
Gambrinus Co./Spoetzl Brewery, 116 F.3d 1052, 1061 (5th Cir. 1997).  DOJ regulations require
Kmart to “maintain in operable working condition those features . . . that are required to be”
accessible, but excepts from that requirement “isolated or temporary interruptions in service or
access due to maintenance or repairs.”  28 C.F.R. § 36.211(a) & (b).  The DOJ’s interpretation
that “[f]ailure . . . to ensure that accessible routes are properly maintained and free of
obstructions  . . . would . . . violate this part,” Preamble to Regulation on Nondiscrimination on
the Basis of Disability by Public Accommodations and in Commercial Facilities, 28 C.F.R. pt.
36, app. B (2000) at 638, is consistent with the requirement that access be maintained.  

-7-

Kmart relies on these mischaracterizations to conclude that “[i]t is ludicrous to suggest

. . . that dirty floors violate the ADA.”  (Def.’s Sur-Reply at 5.)  Plaintiffs agree that this is

ludicrous; fortunately, it is not their argument.  As demonstrated in Plaintiffs’ opening and reply

briefs, obstructed aisles do violate the ADA, and Kmart cites no statute, regulation or case to the

contrary.5  Kmart also deems “ludicrous” the suggestion that the observations of merchandise on

the floor “evidence[ ] a centralized policy to display merchandise in such a manner.”  (Def.’s

Sur-Reply at 5.)  While Plaintiffs do argue that observations of merchandise displays provide

evidence of a policy mandating such displays, Plaintiffs’ primary evidence of such a policy is the
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policy itself, in black and white, from Kmart’s headquarters.  (See Ruffing Dep. Ex. 103 at

K17617; Miot Decl. ¶ 7 (Appendix to Plaintiffs’ Motion for Class Certification Tabs 11 & 14).) 

Finally, Kmart suggests that it would be inappropriate to rely on the CSI mystery shopper

data based on the “chilling effect” of using “self-analysis to the detriment of the self-analyst.” 

(Def.’s Sur-Reply at 2 n.4.)  This “self-critical analysis” privilege applies only to post-event

investigations, not to “routine internal corporate reviews.”  Dowling v. American Hawaii

Cruises, Inc., 971 F.2d 423, 426 (9th Cir. 1992).  One of the two cases on which Kmart relies

notes that this distinction is “of vital importance.  . . . The fact that an actor had actual prior

knowledge of the harm that would or could result from a course of action, and, nevertheless,

deliberately chose to act is highly relevant in a negligence action and should ordinarily be

discoverable.”  Reichhold Chemicals, Inc. v. Textron, Inc., 157 F.R.D. 522, 527 (N.D. Fla. 1994)

(cited in Def.’s Sur-Reply at 2 n.4).  The other case on which Kmart relies -- in which the court

declined to apply the privilege -- held that the self-critical analysis privilege was not applicable

“where self-evaluation has been voluntarily undertaken.”  Hardy v. New York News, Inc., 114

F.R.D. 633, 641 (S.D.N.Y. 1983) (cited in Def.’s Sur-Reply at 2 n.4).  Because the CSI mystery

shopper program was part of Kmart’s voluntarily-undertaken and routine internal customer

service review system -- Kmart describes it as being used “to monitor store performance and

customer service” (Declaration of Ann Morgan in Opposition to Plaintiffs’ Motion for Class

Certification ¶ 26) -- it would not be protected by the privilege on which Kmart relies.

The Tenth Circuit has not recognized the self-critical analysis privilege, and one

commentator has argued that the Supreme Court effectively rejected it in University of
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Pennsylvania v. E.E.O.C., 493 U.S. 182 (1990), when it rejected a university’s claim of privilege

for peer review documents in the academic setting.  “The Court’s main insight [in University of

Pennsylvania] was the rejection of the underlying principles of the privilege -- the ‘chilling

effect’ argument.”  Stephen C. Simpson, “The Self-Critical Analysis Privilege in Employment

Law,” 21 J. Corp. L. 577, 591-92 (Spring 1996) (citing Univ. of Pa., 493 U.S. at 200-01).  It is

precisely the argument rejected by the Supreme Court -- the “chilling effect” -- on which Kmart

relies in its references to the self-critical analysis privilege.  (See Def.’s Sur-Reply at 2 n.4.)

4.  SSI Telephone Surveys Request No Information Directly Relevant to Access.

Kmart asserts that “unlike its predecessor [i.e., the CSI system], the SSI program

specifically captures certain information directly relevant to accessibility.”  (Def.’s Sur-Reply at

8.)  This is inaccurate.  The CSI mystery shopper form asked questions concerning the condition

of sales floors, aisles, fitting rooms, and restrooms, and asked for comments specific to these

questions.  (See Fox Decl. Ex. 1.)  In contrast, the SSI telephone survey contains no questions

that relate to or mention these topics, or any other topic relevant to wheelchair access.  (See

Second Robertson Decl. Ex. 21.) 

The “capture” of accessibility information to which Kmart refers comes from the two

open-ended SSI questions, which simply ask customers to describe satisfactory and

unsatisfactory experiences.  (Id. at K38848.)  The SSI vendor selects 1000 calls per month to

“code,” a process in which employees listen to the calls and then mark the categories to which

they believe the calls relate.  One of these categories is “Americans with Disabilities Act.”  (See

Second Declaration of Shana T. Mintz in Opposition to Plaintiffs’ Motion for Class Certification
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(“Second Mintz Decl.”) Ex. 2.)  However, there was no formal training for this “coding” nor are

there guidelines to guide it, and the vendor’s designee testified that only those calls in which the

caller self-identified as disabled were counted.  If a caller stated “that the store was just simply

inaccessible without identifying themselves . . . as a wheelchair user or scooter user,” the call

would not be counted in the ADA category.  (Pretre Dep. at 34:9 - 35:22, 37:9 - 37:18 (Second

Mintz Decl. Ex. 1).)  The system does not “capture[ ] . . . information directly relevant to

accessibility” on any sort of systematic basis, in contrast to the extensive and explicit record of

obstructions contained in the CSI database.  

5. Conclusion

Centralized Kmart policies that cause and/or fail to prevent barriers to customers in

wheelchairs and extensive evidence of discrimination and discriminatory conditions at Kmart

stores nationwide make class certification appropriate in this case.  Once a class is certified, this

Court will be able to remedy this discrimination both by ordering required changes in Kmart

corporate policies and by analyzing store-level data gathered and stored at Kmart headquarters. 

Plaintiffs respectfully request that this Court certify the class described in their earlier briefs.  
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Respectfully submitted,

FOX & ROBERTSON, P.C.

                                                
Amy F. Robertson
Timothy P. Fox
Michael W. Breeskin
910 -16th Street 
Suite 610
Denver, CO 80202 
303.595.9700

Kevin W. Williams
General Counsel 
Colorado Cross Disability Coalition
655 Broadway, Suite 775
Denver, CO  80203
303.839.1775

Steven R. Greenberger
Disability Rights Clinic
DePaul College of Law
25 E. Jackson Blvd.
Chicago, IL 60604
312.362.8138

Brian East 
Advocacy, Inc.
7800 Shoal Creek Boulevard, Suite 171-E
Austin, Texas 78757-1024
512.454.4816

Denette Vaughn
James Teague
Advocacy, Inc.
1001 Main St., Ste 200
Lubbock, TX 79401
806.765.7794

Earl Mettler
Stephen LeCuyer
Mettler & LeCuyer, P.C.
4308 Carlisle Blvd. NE, Suite 208
Albuquerque, NM  87107
505.884.0078

Attorneys for Plaintiffs January 4, 2002
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Certificate of Service

I hereby certify that on January 4, 2002, copies of Plaintiffs’ Response to Defendant
Kmart Corporation’s Sur-reply Memorandum in Opposition to Plaintiffs’ Motion for Class
Certification was served by first class mail, postage prepaid, on:

Theodore A. Olsen, Esq.
Lawrence W. Treece, Esq.
Sherman & Howard, LLC
633 17th Street, Suite 3000
Denver, CO 80202

Walter B. Connolly, Jr. Esq.
Foley & Lardner
150 W. Jefferson, Suite 1000
Detroit, MI 48226 

Shana T. Mintz, Esq. 
Foley & Lardner   
35th Floor, One Century Plaza 
2029 Century Park East
Los Angeles, CA 90067-3021   

                                                             


