
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 03-WY-0034-AJ (MJW)

COLORADO CROSS-DISABILITY COALITION, a Colorado corporation, 
JEREMY HUDSON, and
JAMES HUDSON, 

Plaintiffs,

v.

COLORADO ROCKIES BASEBALL CLUB, LTD., a Colorado limited partnership,

Defendant.
                                                                                                                                                            
CARRIE ANN LUCAS, for herself and as next friend of 
HEATHER REBEKAH LUCAS, 
SHERWOOD OWENS, for himself and as next friend of 
NICHOLAS OWENS,
KYLE STUBBS, 
ROANNE KUENZLER, and
EVAN STUTMAN,

Plaintiffs,

v.

COLORADO ROCKIES BASEBALL CLUB, LTD., a Colorado limited partnership,

Defendant.
                                                                                                                                                            

PLAINTIFFS’ OPPOSITION TO DEFENDANT’S MOTION FOR 
PARTIAL SUMMARY JUDGMENT

                                                                                                                                                            

Plaintiffs, by and through their counsel, hereby submit their Opposition to Defendant’s

Motion for Partial Summary Judgment.  

Plaintiffs bring this lawsuit under the Americans with Disabilities Act (“ADA”) to

challenge Defendant’s reduction of required wheelchair access at Coors Field.  



1 Seats that are not accessible to people who use wheelchairs will be referred to
herein as “ambulatory seats.”  See, e.g., Ind. Living Res. v. Oregon Arena Corp., 982 F. Supp.
698, 712 (D. Or. 1997). 
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The ADA requires Coors Field to provide wheelchair-accessible seating that is integrated

into the seating plan, that is dispersed throughout all seating areas, and that provides lines of

sight and a choice of admission prices comparable to those for the general public.  Despite this

mandate, Coors Field was constructed -- after the effective date of the ADA -- with only a

handful of wheelchair-accessible seats near the infield on the lower level, and the rest of the

wheelchair-accessible seats in those seating areas behind the back row under an overhang. 

Although this seating arrangement did not fully satisfy the integration, dispersal and comparable

lines of sight requirements, Defendant charged the same price for these seats as it did for

ambulatory1 seats near the infield, permitting some fans with disabilities to sit near the infield for

the same price as non-disabled fans.  Plaintiffs did not challenge that arrangement.  

This arrangement deteriorated in 2001, when Defendant created a high-priced luxury

seating area that absorbed the only wheelchair-accessible seats near the infield.  Thus Rockies

fans who use wheelchairs no longer have the choice that non-disabled fans have to sit near the

infield at non-luxury prices, but rather must pay three times as much, or sit behind the back row. 

This violates the ADA.  

Defendant, in its Motion for Partial Summary Judgment, attempts to excuse this reduction

of wheelchair access by arguing that the ADA permits it to cluster all of the wheelchair-

accessible seats at the back of these seating areas.  It relies on a limited exception that permits --

during construction -- the clustering of accessible seats in bleachers and balconies, types of
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seating in which it is generally physically impossible to provide wheelchair access at more than

one level.  Defendant’s motion has no merit because:  

! The exception relied on by Defendant does not excuse compliance with the

requirements for integration, comparable prices and dispersal for wheelchair-

accessible seating, which require wheelchair-accessible seating in front and back

of the seating areas at issue here; 

! The exception relied on by Defendant requires it to provide equivalent accessible

seats on levels where accessible egress exists; because accessible egress exists at

the field level, Defendant may not cluster wheelchair-accessible seating behind

the back row; and

! Should this court decline to rule for Plaintiffs as a matter of law, the question

whether Defendant has complied with the ADA involves disputed issues of

material fact.

Defendant’s argument relies on one regulation, two regulatory interpretations and one

case.  All three of these authorities in fact support Plaintiffs’ position.  Defendant is thus wrong

as a matter of law. 

 Facts

1. Plaintiffs in this case are Colorado Rockies fans who use wheelchairs, their family

members, and the Colorado Cross-Disability Coalition, a state-wide organization of people with

disabilities and their allies.  



2 References to the “Answer” are to Defendant’s Answer in Civil Action No. 03-
WY-0034-AJ (MJW); this matter has been consolidated with No. 03-WY-1097-AJ (MJW).  

3 References to exhibit numbers are to the exhibits to the Declaration of Amy F.
Robertson. 
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2. Coors Field is the home of the Colorado Rockies.  It was built for first occupancy

after January 26, 1993, and is operated by Defendant Colorado Rockies Baseball Club, Ltd. 

(Answer ¶ 1, 11-12.)2  

3. Defendant has divided the seats at Coors Field into seating areas for purposes of

pricing and sales.  A chart showing the names, locations and prices of the various seating areas,

with explanatory notes, is attached as Exhibit 1 to the Declaration of Amy F. Robertson

(“Robertson Decl.”).3  

4. The “Infield Box” seating area includes sections 120 through 141 on the lower

level.  In 2003, these seats sold for $27 to $38.  (Id.)

5. The “Midfield Box” seating area includes sections 116 through 119 and 142

through 145 on the lower level.  In 2003, these seats sold for $21.50 to $33.  (Id.)  

6. The “Outfield Box” seating area includes sections 110 through 115 and 146

through 150 on the lower level.  In 2003, these seats sold for $20 to $32.  (Id.)

7. The Infield Box, Midfield Box and Outfield Box seating areas will be collectively

referred to in this brief as the “Lower Level Box” seating areas; this term thus refers to all seats

in sections 110 through 150 of Coors Field.  All of these seats sold for $38 or less in 2003.  (Id.)



4 A “companion seat” is a seat for use by a person who does not use a wheelchair
that is next to a wheelchair seating location.  Because Coors Field is required to have a
companion seat next to each wheelchair seating location, Department of Justice, “Accessible
Stadiums” at 1 (Def.’s Mot. Attach. D), the 17 Backstop Accessible Seats are in fact eight
wheelchair-accessible and nine companion seats.  
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8. Currently, the only wheelchair-accessible seating in the Lower Level Box seating

areas is located behind the back row of each section.  (Id.)  In most of these seating areas, the

back row is 38 rows from the field.  (Id.; Ex. 2.) 

9. When Coors Field was constructed, it had approximately eight wheelchair and

nine companion seats in the front row of Section 132 of the Infield Box Seats, which is directly

behind home plate (the “Backstop Accessible Seats”).4  The Backstop Accessible Seats were the

only wheelchair-accessible seats near the front of any of the Lower Level Box seating areas. 

From 1995 to 2000, Defendant sold these seats for the same price as all other Infield Box seats. 

(Answer ¶ 15; McClaren Dep. at 27 (Ex. 26).)   

10. In 2001, Defendant converted the first few rows of seating behind home plate,

including the Backstop Accessible Seats, into a premium seating area called the “Coors

Clubhouse.”  (Ex. 1; Answer ¶ 4.)  The Coors Clubhouse has 168 ambulatory seats, and the eight

wheelchair-accessible and eight companion seats that now make up the Backstop Accessible

Seats.  (Def.’s Am. Resp. to Pls.’ First Set of Interrogs. and Reqs. for Produc. of Docs. to Def. at

2 (Ex. 31); Ex. 2 at CR100253-256.)

11. Ambulatory seats in the front row of the Coors Clubhouse sell for $150 each; in

the remaining rows, they cost $135.  This price includes, among other things, a pre-game buffet,



5 This brief presents statistics concerning the first five rows of the Lower Level Box
seating as representative of the experience of sitting close to the field.  It is likely more
reasonable to look to the bottom half of these seating areas -- that is, the first 19 rows -- as being
representative, but looking at statistics for the first five rows provides a conservative estimate. 

6 Kevin Kahn has been designated by Defendant as an expert witness.  
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non-alcoholic beverages, in-seat waitstaff service, and preferred parking.  These seats are largely

sold on a season-ticket basis.  (Moore Dep. at 26-27 (Ex. 24); Ex. 31 at 2-3.)  

12. Now that the Backstop Accessible Seats are in the Coors Clubhouse, they cost

$100.  This price includes all of the amenities listed above except the pre-game buffet.  In

addition, they are only sold on the day of the game in question; that is, fans with disabilities are

not permitted to purchase them in advance.  (Ex. 37 at CR100258.)

13. The 16 Backstop Accessible Seats that now cost $100 are still the only

wheelchair-accessible seats near the infield, whereas Coors Field has 210 ambulatory seats in the

first row of the Infield Box seating area, and 1,017 ambulatory seats in the first five rows of that

seating area (all of which sell for $27 to $38).  (Exs. 1, 2, & 32.)  There are a total of 383 front-

row ambulatory seats in the Lower Level Box seating areas and 1,996 ambulatory seats within

the first five rows of those areas, all of which sell for $38 or less.  (Id.)5 

14. Thus, starting in 2001, a wheelchair-using baseball fan who wanted to sit near the

infield at Coors Field was required to pay approximately three times as much most non-disabled

patrons paid to sit near the infield.  (See Kahn Dep. at 55 (Ex. 30).)6

15. The wheelchair-accessible seats behind the back rows of Sections 114-126 and

135-147 of the Lower Level Box seating areas are under the overhang created by the club level

seating.  (Exs. 7 & 13 at CF0011; see also Kahn Dep. at 25-27.)  The wheelchair-accessible seats
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behind Sections 127-134 are also under the slightly less severe overhang created by the press

box.  (See Exs. 1 & 13 at CF0012.)   

16. When fans with disabilities sit in the wheelchair-accessible seats under the

overhang, they are unable to see many pop foul balls, pop fly balls and home runs:  When the

batter hits a high fly ball, the trajectory of the ball is obstructed by the overhang.  (See, e.g.,

Brown Dep. at 33 (Ex. 29); Stubbs Dep. at 10, 20-21 (Ex. 19); James Hudson Dep. at 18 (Ex.

20); Jeremy Hudson Dep. at 29-30 (Ex. 18); Kuenzler Dep. at 40-41 (Ex. 22).)  

17. Relatively few rows of ambulatory seats in the Lower Level Box seating areas are

affected by the overhang and, because the ambulatory seats are lower and farther forward than

the accessible seats behind the back row, the impact of the overhang is not as great.  Ultimately,

while all wheelchair-accessible seats in these seating areas are obstructed by the overhang, there

are 9,225 ambulatory seats in these seating areas that are completely unaffected by this

obstruction.  (Exs. 7 & 33.)

18. In light of this and their relative distance from the field, the wheelchair-accessible

seats behind the back row of the Lower Level Box seats do not provide views or lines of sight

comparable to those from the ambulatory seats in the front row or close to the infield.  (Compare

Exs. 8, 9 & 12 (photographs taken from the back-row wheelchair-accessible seats) with Exs. 10

& 11 (photographs taken from the front row).)  

19. For example, when Plaintiff James Hudson sat in the Backstop Accessible Seats

prior to 2001, he was able to “see the expressions of the players,  . . . hear the interaction between

players and umpires,  . . . hear the crack of the bat. . . . It’s almost as if you are part of the action
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down there because you are so close to the action.”  (Ex. 20 at 36-37.)  These are not experiences

available to fans behind the 38th row.  

20. Plaintiff Carrie Lucas has a severe visual impairment and her daughter has both

severe visual and profound cognitive impairments.  Ms. Lucas testified, concerning the Backstop

Accessible Seats, that 

I like to have my kid sit there because she can see -- she pays attention to the
game better.  It’s hard for her to see the field from up high.  So she pays attention
to what’s happening and more engaged in the game.  I like sitting there because I
can see what’s happening with the game.  I like being, you know, closer and being
able to see the players.  I like to see what happens with the ball.   I like seeing
what the umpire is doing.  I like watching the players warm up on the side as they
are getting ready to come hit, so -- and you have a good view of those things that
you can’t see in other parts of the stadium. 

(Lucas Dep. at 10 (Ex. 21).)

21. Coors Field has 406 wheelchair-accessible seats.  (Exs. 4 & 32.)  Of these, only

12% are located at the front of their respective seating areas.  The remaining 88% are located at

the back of their respective seating areas.  Similarly, only 16% of the wheelchair-accessible seats

on the lower level of Coors Field are in the front of their seating area; these seats are either the

$100 Backstop Accessible Seats or seats beyond the outfield in the Pavilion seating area.  (Exs.

1, 4 & 34.)

22. In 1999 and 2000 -- the last two years before the inception of the Coors

Clubhouse -- Defendant sold an average of 789 tickets per year for the Backstop Accessible

Seats.  (Robertson Decl. ¶¶ 39-41 & Exs. 5, 31 & 35.)  
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23. During the 2001 season, after the price of these seats was raised to $100,

Defendant was only able to sell 86 tickets to the Backstop Accessible Seats.   In 2002, it sold 115

tickets, and in 2003, 148.  (Ex. 5.)

24. Even though the price for the Backstop Accessible Seats had more than tripled,

Defendant’s revenue from the sale of tickets to these seats in 2001 and 2002 was less than half

what it was in 1999 and 2000, before the inception of the Coors Clubhouse.  (Robertson Decl.

¶¶ 39-41 & Exs. 3, 5, 31, & 35.) 

25. In well over half of the games played at Coors Field since the inception of the

Coors Clubhouse, none of the Backstop Accessible Seats sold, that is, the only wheelchair-

accessible seats near the infield sat empty.  (Ex. 5.)

26. A number of baseball stadiums built both before and after January 26, 1993 have

wheelchair-accessible seats in the front row adjacent to the infield and foul lines.  (Declaration of

Kevin G. McGuire ¶¶ 3-7 (Ex. 36).)

Argument

The ADA requires Defendant to provide wheelchair-accessible seats that are dispersed

throughout the Lower Level Box seating areas, that are located so as to provide a choice of lines

of sight and views comparable to those afforded the general public, and that are integrated into

the seating plan.  Further, these wheelchair-accessible seats must be offered at prices comparable

to those offered to the general public.  Coors Field does not currently satisfy these requirements. 

Defendant can remedy this situation by constructing wheelchair-accessible seats near the infield

in the non-luxury Lower Level Box seating areas.  However, Plaintiffs would be satisfied with a
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resolution in which Defendant simply sells some of the Backstop Accessible Seats at Infield Box

prices, as it did from 1995 to 2000.  

Defendant argues, in its Motion for Partial Summary Judgment, that it is excused from

these obligations by an exception that applies to bleachers and balconies.  This exception -- even

if it applies -- only excuses Defendant from constructing wheelchair-accessible seats in the

middle rows of the Lower Level Box seating areas; that is, it permits clustering at the back and

front of these areas.  It does not, as Defendant contends, permit Defendant to cluster all of its

wheelchair-accessible seats only at the back.  Defendant must provide wheelchair-accessible

seats at all levels having accessible egress.  Because accessible egress is available at the field

level of Coors Field, Defendant must provide wheelchair-accessible seating at that level.  

Finally, if this Court does not agree that Defendant is required, as a matter of law, to

provide seating at the back and front of the Lower Level Box seating areas, the question would

be one of disputed fact, depending on the relative quality of wheelchair-accessible seats in the

back, and the ambulatory seats in the front, of these seating areas.  For any of these reasons,

Defendant’s Motion for Partial Summary Judgment is without merit and should be denied.   

I. Standard of Review

Summary judgment is appropriate only where no issues of material fact exist and the

moving party is entitled to judgment as a matter of law.  Fed. R. Civ. P. 56(c); Allstate Ins. Co. v.

Brown, 920 F.2d 664, 668 (10th Cir. 1990).  In the present case, Defendant’s Motion for Partial

Summary Judgment is incorrect as a matter of law; in the alternative, disputed issues of material

fact exist that make summary judgment inappropriate.  



7 Defendant admits that Coors Field is a place of public accommodation as defined
in Title III of the ADA.  Answer ¶ 32.  
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II. Statutory and Regulatory Framework.

The ADA was passed in 1990 “to provide a clear and comprehensive national mandate

for the elimination of discrimination against individuals with disabilities.”  42 U.S.C.

§ 12101(b)(1).  Title III of the ADA prohibits disability discrimination by those who own or

operate places of public accommodation -- such as Coors Field -- “in the full and equal

enjoyment of the goods, services, facilities, privileges, advantages, or accommodations” of that

public accommodation.  Id. § 12182(a).7  Specifically, this provision requires Defendant to

provide its fans with disabilities “the opportunity to participate in or benefit from” its goods,

services, facilities, privileges and accommodations that is “equal to that afforded to other

individuals.”  Id. § 12182(b)(1)(A)(ii) (emphasis added).  

Title III also addresses architectural accessibility.  Because Congress recognized that it is

easier to build facilities to be accessible in the first place than it is to retrofit existing facilities, it

required a higher standard of accessibility in new construction.  Thus, all facilities built for first

occupancy after January 26, 1993 are required to be “readily accessible to and usable by”

individuals with disabilities.  Id. § 12183(a)(1).  The ADA was passed on July 26, 1990, so this

gave businesses a two-and-a-half-year grace period to start building accessible facilities.  To

comply with section 12183(a)(1), a facility must be built in conformance with the Department of

Justice Standards for Accessible Design (“Standards”).  28 C.F.R. pt. 36, app. A; see 28 C.F.R.



8 Answer ¶ 12.  
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§ 36.406 (requiring conformance with the Standards).  Coors Field was built after the effective

date of section 12183(a)(1),8 and was thus required to comply with the Standards.  

In the text of the ADA, Congress instructed the Department of Justice (“DOJ”) to

promulgate regulations and standards implementing the provisions of Title III, 42 U.S.C.

§ 12186(b); these regulations are “entitled to deference.”  Bragdon v. Abbott, 524 U.S. 624, 646

(1998).  Congress, in passing the ADA, had recognized that

[h]istorically, persons with disabilities have been relegated to separate and often
inferior services.  For example, seating for persons using wheelchairs is often
located in the back of auditoriums.  In addition to providing inferior seating, the
patron in a wheelchair is forced to separate from family or friends during the
performance.  

H.R. Rep. No. 101-485, pt. 2, at 102 (1990), reprinted in 1990 U.S.C.C.A.N. 303, 385 (emphasis

added).  Accordingly, the DOJ’s Standards include section 4.33.3, governing assembly areas such

as Coors Field.  It requires, in relevant part, that:

[w]heelchair areas shall be an integral part of any fixed seating plan and shall be
provided so as to provide people with physical disabilities a choice of admission
prices and lines of sight comparable to those for members of the general public. 
. . . At least one companion fixed seat shall be provided next to each wheelchair
seating area.  When the seating capacity exceeds 300, wheelchair spaces shall be
provided in more than one location.

This provision is subject to the following exception (the “Bleacher/Balcony Exception”): 

“Accessible viewing positions may be clustered for bleachers, balconies and other areas having

sight lines that require slopes of greater than 5 percent.  Equivalent accessible viewing positions

may be located on levels having accessible egress.”  Id.  The Bleacher/Balcony Exception “is not

an exemption from requirements for integrated or companion seating or choice in admission



9 The Americans with Disabilities Act Architectural Guidelines (“ADAAG”),
promulgated by the Architectural and Transportation Barriers Compliance Board, were adopted
by the DOJ as its Standards for Accessible Design.  See 56 Fed. Reg. 35,544, 35,546, 35,602
(July 26, 1991).
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prices.  Where dispersion is feasible, it must be achieved.”  ADAAG Manual: a guide to the

Americans with Disabilities Act Accessibility Guidelines (“ADAAG Manual”) at 117

(Architectural and Transportation Barriers Compliance Board, 1998)9 (Def.’s Mot. for Partial

Summ. J. (“Def.’s Mot.”), Attach. B.)  As discussed in greater detail below, this exception only

excuses Defendant from dispersing wheelchair-accessible seats to rows or tiers in the middle of

the Lower Level Box seating areas; it does not excuse Defendant from providing wheelchair-

accessible seats at comparable prices on levels having accessible egress, including the front of

those seating areas.  

III. Wheelchair-Accessible Seating in the  Lower Level Box Seating Areas at Coors Field
Does Not Comply with Section 4.33.3.

Defendant’s motion focuses exclusively on the Bleacher/Balcony Exception in section

4.33.3 of the Standards.  In order to interpret that exception, it is necessary first to understand

what section 4.33.3 requires, and why Coors Field does not meet those requirements.  This is

especially true in light of the fact that the Bleacher/Balcony Exception does not excuse

compliance with section 4.33.3’s requirements for integration, comparable admission prices and

(where feasible) dispersion.  ADAAG Manual at 117 (Def.’s Mot. Attach. B).  This Section III

explains why Coors Field does not satisfy section 4.33.3; the following Section IV explains why

the Bleacher/Balcony Exception does not excuse this non-compliance. 
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A. Locating Wheelchair-Accessible Seating Behind the Back of the Lower Level
Box Seating Areas Does not Satisfy the Dispersal Requirement.

Section 4.33.3 of the Standards requires that, “[w]hen seating capacity exceeds 300,

wheelchair spaces shall be provided in more than one location.”  The DOJ explains that 

[t]his is known as dispersed seating.  Wheelchair seating locations must be
dispersed throughout all seating areas and provide a choice of admission prices
and views comparable to those for the general public.

“Accessible Stadiums” at 1 (emphasis added) (Def.’s Mot. Attach. D.)  Courts have addressed

this requirement in the context of two sports arenas:  the Rose Garden arena in Portland, Oregon;

and the MCI Center, in Washington, DC.  Both arenas have approximately 20,000 seats, in

contrast to Coors Field’s approximately 50,000.  (Exs. 14-16.)  The decisions in both cases

demonstrate that, in large sporting venues, wheelchair-accessible seating may not be segregated

in back rows and must provide comparable seating choices to fans with disabilities.  The

configuration of the Lower Level Box seating areas at Coors Field does not satisfy this standard.  

The court in Independent Living Resources v. Oregon Arena Corp., 982 F. Supp. 698 (D.

Or. 1997), addressed the location of wheelchair-accessible seats in the Rose Garden arena.  It

endorsed the DOJ’s interpretation of the dispersal requirement:  that “‘wheelchair seating

locations . . . must be provided in a number equal to approximately one percent of the seats in

each price range, level of amenities, and viewing angle.’”  Id. at 709 & n.9 (quoting letter dated

Nov. 21, 1994, from DOJ regarding Yakima County Stadium).  The court went on to hold:

Without a requirement for horizontal and vertical dispersal, an arena operator
could simply designate a few token wheelchair seats in the better seating areas,
and cluster the majority of wheelchair seats in the last row or in other undesirable
locations.   That is contrary to the Congressional intent in enacting Title III of the
ADA.  . . . [I]n large arenas such as the Rose Garden, the wheelchair locations



10 There are 1,017 seats in the first five rows of the Infield Box seating area.  (Ex.
31.)  One percent of this number is approximately ten.  There are 1,996 seats in the first five rows
of the Lower Level Box seating areas.  (Id.)  One percent of this number is approximately 20. 
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must be distributed in a manner that roughly approximates the overall distribution
of seats in the arena.

Id. at 709.  This standard requires dispersal of wheelchair-accessible seating throughout the

Lower Level Box seating areas, in a manner that approximates the overall distribution, including

providing wheelchair-accessible numbering approximately one percent of the seats for each

viewing angle.  That is, Coors Field should have at least ten wheelchair-accessible seats (and an

equal number of companion seats) within the first five rows of the Infield Box seating area and a

total of approximately 20 wheelchair and 20 companion seats somewhere within the first five

rows of the Lower Level Box seating areas.10  It does not:  all wheelchair-accessible seats in those

seating areas are behind the back row.  

The court in Paralyzed Veterans of America v. Ellerbe Becket Architects & Engineers,

P.C., 950 F. Supp. 393 (D.D.C. 1996) addressed wheelchair-accessible seating at the MCI Center

and held: 

Dispersal requires a choice of various seating areas, good and bad, expensive and
inexpensive, which generally matches those of ambulatory spectators.  .  . . 
Because an ambulatory patron may select a seat with an unobstructed view in any
section of the arena, it is not “comparable” to force a wheelchair patron to choose
between a good view and a good location.  Because wheelchair patrons make up
only a small percentage of all spectators, there need not be wheelchair seating in
every section of the arena, but there must be spaces scattered throughout a
sufficiently representative number of sections in the seating bowl to provide
comparable choices.  

Id. at 404 (emphasis added).  The court held that the defendant did not satisfy the dispersal

requirement in the lower level of the MCI Center when it located almost all of the unobstructed-



11 This Court is not required to decide which seats at Coors Field are better or more
desirable.  Although some fans may, in fact, prefer to sit farther from the field or in the shade
under the overhang, this does not diminish Defendant’s obligation to provide wheelchair-
accessible seats in the front of the Lower Level Box seating areas:  people who use wheelchairs
are entitled to the same range of choices -- front or back; high or low; shade or sun -- as people
who do not.  As the Oregon Arena court held:

It is not necessary for this court to decide whether seats in the corners of the end
zone or in the rafters of the arena are in fact less desirable than seats directly
behind the basket or at mid-court.  That is a matter of personal preference.  The
issue here is one of comparable choices being available to persons with
disabilities.

(continued...)
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view wheelchair-accessible seats in the end areas rather than at center court.  Id.  Similarly,

almost all unobstructed-view wheelchair-accessible seats at Coors Field are either in the outfield,

on the upper levels, or cost $100.  (Exs. 1, 7 & 13.)  

Ultimately, Coors Field does not offer a “choice of various seating areas” for patrons who

use wheelchairs that “generally matches those of ambulatory spectators.”  Patrons who use

wheelchairs may not choose to sit near the infield unless they are willing to pay at least $100 per

seat, while non-disabled patrons can do this for $20 to $38.  All of the wheelchair-accessible

seats in the Infield Box and Midfield Box seating areas, and many of those in the Outfield Box

seating areas, are under an overhang, while non-disabled patrons have a choice of 9,225 seats in

these areas that are not obstructed by the overhang.  (Ex. 33.)  If fans who use wheelchairs want

front-row seats unobstructed by an overhang, they must pay at least $100, or sit in the outfield. 

That is, they are forced “to choose between a good view and a good location,” and, in this case, a

good price.  They cannot sit near the infield, pay what most non-disabled fans pay, and have the

close-in, unobstructed view that thousands of non-disabled fans have.11  



11(...continued)
Id. at 715 (emphasis added). 

12 The single case on which Defendant relies is in accord.  Meineker v. Hoyt’s
Cinemas Corp., 216 F. Supp. 2d 14, 18 (N.D.N.Y. 2002) (Meineker I) (“The requirement that a
line of sight be ‘comparable’ clearly imposes a qualitative requirement that the sight line be
‘similar.’”),  vacated and remanded, No. 02-9034, 69 Fed. Appx. 19, 2003 WL 21510423 (2d
Cir. July 1, 2003) (Meineker II) cited in Def.’s Mot. at 3.
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B. Locating Wheelchair-Accessible Seats Behind the Back of The Lower Level
Does Not Provide Comparable Lines of Sight for Patrons Who Use
Wheelchairs. 

Section 4.33.3. requires that Defendant locate wheelchair-accessible seats “so as to

provide people with physical disabilities a choice of  . . . lines of sight comparable to those for

members of the general public.”  (Emphasis added.)  “Comparable” in this context means

“similar.”  United States v. Cinemark USA, Inc., 348 F.3d 569, 575-76 (6th Cir. 2003).12  “Line

of sight” means “‘a line from an observer’s eye to a distant point . . . toward which he is looking .

. .’”  Oregon Paralyzed Veterans of Am. v. Regal Cinemas, Inc., 339 F.3d 1126, 1131 (9th Cir.

2003) (quoting Webster’s Third New International Dictionary, at 1316 (1993) (ellipses added)),

petition for cert. filed, No. 03-641 (Oct. 27, 2003).  This requirement of similar lines of sight

includes both horizontal and vertical viewing angles; “[a] variety of factors determine the quality

of ‘vertical’ sight lines, such as the distance from performance areas . . .”  ADAAG Manual at

117 (emphasis added) (Def.’s Mot. Attach. B).  Ultimately, section 4.33.3 is “intended to assure

disabled patrons seats of ‘comparable’ quality to those provided for members of the general

public.”  Cinemark, 348 F.3d at 576 (emphasis added).

Locating wheelchair-accessible seats only behind the back of the Lower Level Box

seating areas, as Defendant contends it may do, does not offer disabled patrons seats of
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comparable quality -- with similar lines of sight -- to the ambulatory seats in the front of these

areas.  Given that the quality of vertical sight lines includes distance from the performance area,

the wheelchair-accessible seats behind the 38th row are not comparable to the ambulatory seats

in the first few rows.  Given that “lines of sight” means a line from the observer’s eye to that

toward which he is looking, the fact that most fans with disabilities sitting behind the back row

under an overhang have no lines of sight to many pop fly, pop foul and home run balls means

that their lines of sight are not comparable to those of the thousands ambulatory Lower Level

Box seats unaffected by the overhang.  

C. Locating All Wheelchair-Accessible Seating behind the Back of the Lower
Level Box Seating Areas is not Integrated.

Section 4.33.3 requires that “[w]heelchair areas shall be an integral part of any fixed

seating plan . . .”  The DOJ has construed this mandate to require “‘that theater operators provide

wheelchair seating in the area of the theater where most members of the general public usually

choose to sit.’”  Meineker II, 2003 WL 21510423, at *23 (quoting Brief for the United States as

Amicus Curiae at 25 (emphasis in Meineker II)).  The district court in that case -- the one case

cited by Defendant in its brief -- had held that seating was integrated where it was “incorporated

into, and located among, the seating for the general public.”  Meineker I, 216 F. Supp. 2d at 19.  

At Coors Field, all of the wheelchair-accessible seating in the Lower Level Box seating

areas are located at the back of each seating area, behind where most people sit, not among the

seating for the general public.  Ballpark-wide, 88% of the wheelchair-accessible seats are located

at the back of their respective seating areas.  (Ex. 34.)  Given that one of the goals of the ADA



13 See H.R. Rep. No. 101-485, pt. 2, at 102 (1990), reprinted in 1990 U.S.C.C.A.N.
303, 385.  
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and its regulations was to prevent the segregation of people with disabilities to the back row,13

wheelchair-accessible seating at Coors Field cannot be considered to be “integrated.”  

D. Defendant Does Not Offer Comparable Admission Prices for Patrons with
Physical Disabilities. 

Section 4.33.3 requires that patrons who use wheelchairs be provided “a choice of

admission prices . . . comparable to those for members of the general public.”  As noted above,

this requires “a choice of various seating areas, good and bad, expensive and inexpensive, which

generally matches those of ambulatory spectators. . . .”  Paralyzed Veterans,  950 F. Supp. at 404. 

Comparable seats should thus have comparable prices.  This is not the case at Coors Field, where

the only wheelchair-accessible seats providing comparable views, lines of sight and experiences

to the almost 2,000 ambulatory seats in the first five rows of the Lower Level Box seating areas

cost at least three times as much.  

*  *  *

In sum, the current seating configuration at Coors Field -- in which all wheelchair-

accessible seating in the Lower Level Box seating areas is at the back of each area -- violates

section 4.33.3:  That seating arrangement is not dispersed or integrated, and does not offer lines

of sight or prices comparable to those for the general public.

IV. The Bleacher/Balcony Exception Does Not Permit Defendant to Cluster Wheelchair-
Accessible Seats Only at the Rear of the Infield Box Seating Area.  

As demonstrated above, Defendant is required to disperse wheelchair-accessible seating

throughout the Lower Level Box seating areas so that fans who use wheelchairs can have a



14 It is not at all clear that the Bleacher/Balcony Exception even applies to the Lower
Level Box seating areas at Coors Field.  The ADAAG Manual states that it applies “only [in]
discrete parts of an assembly seating area” often “situated high above the performing area.”  Id. at
117.  The DOJ concurs:  

The government  . . . asserts that the clustering exception is intended to have very limited
application to discrete parts of assembly areas, such as balconies, bleachers, and the like.  
These seating areas are unique, it says, in that they are almost always situated high above
the spectacle to be observed (i.e., where the sight lines almost always exceed five
percent).   

Fiedler v. Am. Multi-Cinema, Inc., 871 F. Supp. 35, 38-39 (D.D.C. 1994).  Defendant’s expert
concedes that the Infield Box seating areas at Coors Field are not bleachers or balconies, (Salmen
Dep. at 122-23 (Ex. 27)), and this area is not located high above the performance area, but rather
immediately adjacent to the field.  Plaintiffs will assume, for the purposes of this Brief, that the
Bleacher/Balcony Exception applies here.  
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choice of views and prices comparable to those of non-disabled fans.  Defendant argues in its

Motion for Partial Summary Judgment that the Bleacher/Balcony Exception permits it to cluster

wheelchair-accessible seating locations only at the rear of Lower Level Box seating areas.  This

is incorrect:  the Bleacher/Balcony Exception14 does not excuse compliance with the

requirements for integration, comparable prices and (where feasible) dispersion.  Even if it

applied, it would permit clustering at the back and front, not exclusively at the back, of the Lower

Level Box seating areas.  In the alternative, if the Bleacher/Balcony Exception did permit

clustering only at the back, Defendant would be required to provide “[e]quivalent accessible

viewing positions” in the Coors Clubhouse by selling wheelchair-accessible seats in that area for

Infield Box prices.  
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A. The Bleacher/Balcony Exception Does Not Permit Clustering of Wheelchair-
Accessible Seating Locations Only at the Back of the Lower Level Box
Seating Areas.  

The dispersal requirement of Section 4.33.3 of the Standards mandates that “[w]heelchair

seating locations must be dispersed throughout all seating areas.”  “Accessible Stadiums” at 1

(emphasis added) (Def.’s Mot. Attach. B).  The ADAAG Manual makes clear that the

Bleacher/Balcony Exception “is not an exemption from requirements for integrated or

companion seating or choice in admission prices.  Where dispersion is feasible, it must be

achieved.”  Id. at 117 (emphasis added).  The Bleacher/Balcony Exception thus serves to excuse

dispersal “throughout” a seating area -- that is, to each seating tier or row -- and permits the

stadium to cluster wheelchair-accessible seating where accessible egress is feasible.  In Coors

Field, this means that Defendant is not required to provide wheelchair-accessible seating in the

middle -- say, row 19 -- of the Lower Level Box seating areas; but it is required to provide

wheelchair-accessible seating where accessible egress was and is feasible, that is, at the back and

front of those areas.  

When Coors Field was built, the Infield Box seating area had accessible egress on two

levels:  the main level concourse provided accessible egress for the seats behind the back row;

and a tunnel behind home plate provided accessible egress for the front of section 132.  Because

there was accessible egress on two levels, wheelchair-accessible seating was required to be -- and

was -- dispersed to those two levels:  there were wheelchair-accessible seats in the back of each

Infield Box seating area on the concourse level; and the Backstop Accessible Seats were in the

front of section 132 at field level.  This physical situation has not changed:  there is still
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accessible egress at the concourse level and at the field level.  All that has changed is

Defendant’s pricing policy:  wheelchair-accessible seats served by field-level access now cost

three times as much as most ambulatory seats at or near field level.  

In addition, it is important to recall that, when Coors Field was being designed and

constructed, the new construction provisions of the ADA were already in effect.  This means that

the owners and architects were required to build the ballpark in compliance with the Standards. 

The question, then, is not only where accessible egress exists now, but also where it could have

been provided had Coors Field been built correctly from the start.  A number of major league

baseball parks have been built with wheelchair-accessible seats in the front row of the lower level

in the areas equivalent to the Lower Level Box seating areas at Coors Field.  (Ex. 36.)  Given this

and the fact that Coors Field was built from the ground up after the effective date of the ADA, it

would have been feasible to provide accessible egress -- for example, using tunnels like the one

already provided behind home plate -- to the front of other sections of Lower Level Box seating

areas.  Defendant has, in any event, not pleaded or argued to the contrary.  See generally Answer;

Def.’s Mot.

The District of Massachusetts recently addressed a situation in which all of the

wheelchair-accessible seats in a baseball park were clustered at the rear of the various seating

areas.  In Berry v. City of Lowell, No. 01-10694-RWZ, 2003 WL 22050772 (D. Mass. May 30,

2003) (Ex. 17), the plaintiffs moved for summary judgment, arguing that this was, as a matter of

law, a violation of section 4.33.3.  The defendant attempted to justify this arrangement by relying

on the Bleacher/Balcony Exception.  Id., at *2.  The court rejected this, noting that the fact that
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accessible egress was possible in the front-row area “suggests that the [Bleacher/Balcony

Exception] does not save defendants.”  Id.  That is the situation at Coors Field:  accessible egress

exists at the field level, and could have been provided -- during post-ADA construction -- to the

field level in other Lower Level Box seating areas as well.  As such, the Bleacher/Balcony

Exception does not permit clustering only in the back of these seating areas. 

The Berry court ultimately denied the plaintiffs’ motion for summary judgment, using a

rationale that suggests that, in a ballpark the size of Coors Field, it would have ruled for the

plaintiffs.  The court held that, because the minor league park at issue was “tiny,” it was a

disputed issue of fact “whether people in wheelchairs are truly deprived of a viewing experience

comparable to that of [non-disabled] stadium-goers . . .”  Id., at *3.  The court contrasted the

4,700-seat park with the arenas at issue in the two other sporting arena cases discussed above --

the Rose Garden arena and the MCI Center -- both of which are much larger and involve,

presumably, very different viewing experiences in the front and back rows.  Id.  This suggests

that, had the minor league park at issue in Berry had as many seats as the Rose Garden or MCI

Center, the Berry court would have granted the plaintiffs’ motion.  Significantly, both of these

latter arenas are smaller than the 50,000-seat Coors Field:  the MCI Center seats approximately

20,000; the Rose Garden seats approximately 19,980.  (Exs. 16-18.)  Indeed, at Coors Field, the

Lower Level Box seating areas alone contain a total of 17,304 seats (Ex. 32 at 2), almost as many

as the total number of seats at either the Rose Garden or MCI Center.  And the viewing

experience in the back of the Lower Level Box seating areas is very different from that in the

front.  (Compare Exs. 8, 9 & 12 with Exs. 10 & 11.)  



15 Theaters with fewer than 300 seats are not required to disperse wheelchair-
accessible seating.  See Standards § 4.33.3.  Naturally, because Coors Field has 50,000 seats, this
exception is not applicable here. 
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Because dispersion to both the concourse and field levels in Lower Level Box seating

areas was and remains feasible, Defendant must disperse wheelchair-accessible seating to both of

those levels.  The Bleacher/Balcony Exception does not permit Defendant to cluster wheelchair-

accessible seats only behind the back row.  Likewise, it does not permit Defendant to rename and

raise the prices on the one front-row area in which it did provide accessible egress and

wheelchair-accessible seating, with the effect of removing wheelchair-accessible seating from the

front of the Infield Box seating area and forcing patrons in wheelchairs to choose between paying 

$100 and sitting behind the 38th row.  

The single case cited by Defendant is not to the contrary, and in fact supports Plaintiffs’

position.  Defendant relies on Meineker I for the proposition that (in Defendant’s words) the

Bleacher/Balcony Exception “permits accessible seating to be clustered at the top of stadium

seating sections . . ..”  (Def.’s Mot. at 3.)  This misstates the court’s conclusion.  In the theaters at

issue in Meineker I that had more than 300 seats,15 “wheelchair seating [was] located in several

locations both on the flat floor [in the front of the theater] and at the back of the stadium-style

seats.”  Id. at 15.  That is, the Meineker I defendant was attempting to justify the dispersal

configuration that Plaintiffs here are asking this Court to order:  wheelchair-accessible seating at

the front and at the back.  In addition, the court in Meineker I considered the Bleacher/Balcony

Exception in the context of the integration mandate, and endorsed the defendant’s seating

configuration because wheelchair-accessible seating was “incorporated into, and located among,
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the seating for the general public.”  Id. at 18 (emphasis added).  That is not the case with the

wheelchair-accessible seats at the back of the Lower Level Box seating areas, all of which are

behind the farthest back row of ambulatory seating, not “incorporated into” or “located among,”

ambulatory seating.  

Plaintiffs would be satisfied with the result endorsed by the court in Defendant’s only

case:  wheelchair-accessible seats at the front and at the back of the seating area in question.  

B. Even if the Bleacher/Balcony Exception Permits Clustering Only at the Back,
Defendant must Provide Accessible Viewing Locations Equivalent to the
Infield Box Seats in the Coors Clubhouse.  

The Bleacher/Balcony Exception states that, when clustering of wheelchair-accessible

seating is permitted, “[e]quivalent accessible viewing positions may be located on levels having

accessible egress.”  Standards § 4.33.3.  Thus, even if the Bleacher/Balcony Exception applied,

Defendant would be required sell a subset of its Coors Clubhouse accessible seats at Infield Box

prices.  

The effect of the Bleacher/Balcony Exception, if it applies as Defendant argues, would be

to permit Defendant to cluster wheelchair-accessible seating at the back of the Lower Level Box

seating areas.  This denies fans with disabilities any seats equivalent to the almost 2,000

ambulatory seats in the first five rows of these areas, (see Ex. 32 at 2), a situation contrary to the

letter and spirit of the ADA.  Title III mandates that fans with disabilities be provided “full and

equal enjoyment” of Coors Field and an “opportunity to participate in or benefit from” its goods,

services and facilities that is “equal to that afforded to other individuals.”  42 U.S.C. §§ 12182(a)

& (b)(1)(ii).  Section 4.33.3 requires that fans with disabilities be provided lines of sight and
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prices comparable to those of non-disabled fans, and the ADAAG Manual states that the

Bleacher/Balcony Exception is not an exception to comparable pricing.  Id. at 117 (Def.’s Mot.

Attach. B).  Read together, these authorities require that fans with disabilities have equivalent

viewing positions -- similar in line of sight and price -- to those in the front of the Lower Level

Box seating areas.  If compliance with this requirement is thwarted by excessive slope, as

Defendant argues, the qualification to the Bleacher/Balcony Exception provides the solution: 

“accessible viewing positions” with equivalent lines of sight and prices to those in the front of

the Lower Level Box seating areas may be placed where there is “accessible egress,” that is, in

the Coors Clubhouse. 

In sum, Section 4.33.3 requires equivalent accessible viewing positions; the last sentence

of the Bleacher/Balcony Exception informs arena designers where they may place those required

seats when full dispersal is impossible.  Thus, on its own terms, even if the Bleacher/Balcony

Exception applies, it would at best bless the current physical configuration, while requiring

Defendant to sell a portion of the wheelchair-accessible seats in the Coors Clubhouse for prices

equivalent to the Infield Box seating area.  

C. The Bleacher/Balcony Exception Is Unrelated to the Requirement That
Wheelchair-Accessible Seats Have Lines of Sight over Standing Spectators.

Although it is not relevant to the resolution of Defendant’s motion, it may assist in

understanding the Bleacher/Balcony Exception to clear up the inaccuracies in Defendant’s

recitation of the history and rationale of that exception.  Throughout its motion, Defendant seeks

to tie the Bleacher/Balcony Exception to the requirement that wheelchair-accessible seats provide

lines of sight over standing spectators.  (See, e.g., Def.’s Mot. at 2-4.)  These provisions are, in



16 Several cases have examined -- in excruciating detail -- the history and
development of the DOJ’s requirement of lines of sight over standing spectators.  None of these
cases relates the requirement to the Bleacher/Balcony Exception.  See generally D.C. Arena;
Caruso v. Blockbuster-Sony Music Entm’t Ctr. at the Waterfront, 193 F.3d 730, 731-37 (3d Cir.
1999); Oregon Arena, 982 F. Supp. at 732-58.  
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fact, completely separate.  Wheelchair-accessible seats must be “dispersed throughout all seating

areas.” “Accessible Stadiums” at 1 (Def.’s Mot. Attach D.)  When such seats are located behind

ambulatory seats, they must have lines of sight over standing spectators.  Id. at 2.  The fact that

when wheelchair-accessible seating is located in back of other seats, it must have certain lines of

sight does not justify placing all wheelchair-accessible in the back.  

An example of Defendant’s misunderstanding is its statement that the Bleacher/Balcony

Exception was adopted “[i]n response” to the need to provide wheelchair-accessible seats with

lines of sight over standing spectators.  (Def.’s Mot. at 3.)  This is incorrect.  The

Bleacher/Balcony Exception was part of the ADAAG when it was adopted by the DOJ as its

Standards in 1991.  See 56 Fed. Reg. 35,544, 35,662 (July 26, 1991).  It was not until 1993 that

the DOJ took up the question of whether section 4.33.3 required lines of sight over standing

spectators.  See Paralyzed Veterans of Am. v. D.C. Arena L.P., 117 F.3d 579, 581-82 (D.C. Cir.

1997).16  Similarly, Defendant asserts that Meineker I, 216 F. Supp. 2d at 19, held that the

Bleacher/Balcony Exception “permits accessible seating to be clustered at the top of stadium

seating sections, so that disabled patrons have a view over the heads of other patrons.”  (Def.’s

Mot. at 3.)  In fact, Meineker I does not address the question whether disabled patrons have

views over the heads of other patrons.  See generally id.  (As noted above, it also does not hold

that wheelchair-accessible seating may be clustered only at the back.  See supra at 24-25.) 
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Plaintiffs in this case do not argue that the wheelchair-accessible seats at the back of the

Lower Level Box seating areas lack the proper lines of sight over standing spectators; as such,

that question is not at issue here.  Rather, Plaintiffs argue that the wheelchair-accessible seats at

the back of the Lower Level Box seating areas do not have lines of sight comparable to the

ambulatory seats that are at the front of these seating areas and are unimpeded by the overhang. 

They also argue that, by placing wheelchair-accessible only at the back, such seats are not

dispersed throughout these seating areas.  Comparable lines of sight and dispersal throughout

seating areas are both independent requirements of section 4.33.3.  See also “Accessible

Stadiums” at 1-2.  Plaintiffs argue further that this requires either the installation of wheelchair-

accessible seats in the front of these seating areas or the adjustment of the prices on some of the

Backstop Accessible Seats.  Front-row wheelchair-accessible seats -- because they do not have

other spectators in front of them -- will not run afoul of the requirement for lines of sight over

standing spectators.  

V. Should this Court Decline to Hold That Dispersal to the Front and Back of the
Lower Level Box Seating Areas or Sale of a Portion of the Coors Clubhouse
Wheelchair-Accessible Seats at Infield Box Prices Is Required as a Matter of Law,
the Question Whether Defendant Has Satisfied Section 4.33.3 Is a Disputed Issue of
Material Fact. 

As demonstrated above, under section 4.33.3 and the Bleacher/Balcony Exception,

Defendant is required to provide wheelchair-accessible seats in the front and back of the Lower

Level Box seating areas or to sell equivalent seats for equivalent prices in the Coors Clubhouse

area.  Should this Court decline to make such a holding as a matter of law, the question whether

Defendant is in compliance with section 4.33.3 involves disputed issues of fact.  For example,
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Plaintiffs argue that, as a matter of law, the lines of sight and views from the back row

wheelchair-accessible seats are not comparable to those from the ambulatory seats in front, and

that the segregation of all wheelchair-accessible seats in the Lower Level Box seating areas does

not constitute integrated seating.  These questions are, at the very least, disputed issues of fact. 

See, e.g., Berry, 2003 WL 22050772, at *3; see also Exs. 8-13, 18-22, 38. 

Conclusion

For the reasons set forth above, Plaintiffs respectfully request that this Court deny

Defendant’s Motion for Partial Summary Judgment.  

Respectfully submitted, 
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