
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 02-B-2235 (CBS)

COLORADO CROSS-DISABILITY COALITION, a Colorado non-profit corporation,
CARRIE ANN LUCAS, and 
ROBIN STEPHENS,

Plaintiffs,

v.

ABERCROMBIE & FITCH STORES, INC., an Ohio corporation,
TOO (DELAWARE), INC., a Delaware corporation
WILLIAMS-SONOMA STORES, INC., a California Corporation,
THE BUCKLE, INC., a Nebraska Corporation,
THE DISCOVERY CHANNEL STORE, INC., a Delaware corporation, 
THE BOMBAY COMPANY, INC., a Delaware corporation, 
GALYAN’S TRADING COMPANY, INC., an Indiana corporation,
AE OUTFITTERS RETAIL CO., an Delaware corporation,
SURF ASSOCIATES, INC., d/b/a B. C. SURF & SPORT, LTD., a Colorado Corporation,
H. W. HOME, INC., a Colorado corporation,
WALDEN BOOK COMPANY, INC., a Colorado corporation,
PACIFIC SUNWEAR STORES, INC., a California corporation,

    Defendants.
                                                                                                                                                            

PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT
                                                                                                                                                            

Plaintiffs, by and through their counsel, hereby submit this Motion for Partial Summary

Judgment on the standard, under Title III of the Americans with Disabilities Act (“ADA”), 42

U.S.C. §§ 12181 - 12189, applicable to shelves and display units in newly designed and

constructed retail stores. 

Plaintiffs bring this lawsuit to secure fundamental civil rights to full and equal access in

places of public accommodation.  The retail stores at issue in this litigation were both built



-2-

almost a decade after passage of the ADA.  Yet, Defendants argue that they may design these

stores so that moveable shelves and display units are inaccessible to persons with disabilities,

thus excluding such persons from accessing substantial portions of their merchandise.  This is a

violation of Title III of the ADA, which prohibits disability discrimination by places of public

accommodation and requires all newly designed and constructed stores to be fully accessible. 

In passing the ADA, Congress recognized that “the Nation’s proper goals regarding

individuals with disabilities are to assure equality of opportunity, full participation, independent

living, and economic self-sufficiency for such individuals.”  42 U.S.C. § 12101(a)(8).  Title III of

the ADA requires places of public accommodation, such as retail stores, to ensure “full and

equal enjoyment” of their goods and facilities for people with disabilities.  Id. § 12182(a).  At

stake in this case is the ability of people with disabilities to realize an essential part of the

statute’s goals  -- especially those of full participation and independent living -- by being able to

shop independently and thus participate fully in the retail marketplace with other Americans. 

The result for which Defendants argue, on the other hand, would perpetuate the exclusion and

dependence that the ADA was passed to eradicate, and would make that statute essentially

meaningless for most of the area inside newly constructed retail stores.  

Procedural Status

Discovery and settlement negotiations are proceeding in this case.  However, both 

processes have been complicated by a fundamental disagreement concerning the legal standard

applicable to shelves and display units in newly designed and constructed retail stores.  In order

to avoid spending time and resources gathering and producing unnecessary information and



1   Declaration of Carrie Ann Lucas (“Lucas Decl.”) ¶¶ 3-4 (Tab 1 hereto);
Declaration of Robin Stephens (“Stephens Decl.”) ¶¶ 3-4 (Tab 2 hereto).

2 Plaintiffs have reached a settlement with the following Defendants: Abercrombie
& Fitch Stores, Inc., Williams-Sonoma Stores, Inc., the Buckle, Inc., the Discovery Channel
Store, Inc., the Bombay Company, Inc., Galyan’s Trading Company, Inc., AE Outfitters Retail
Co., Surf Associates, Inc., H. W. Home, Inc., and Walden Book Company, Inc.
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paying experts to analyze irrelevant factors -- all of which would then be presented to the Court

on summary judgment or at trial -- the Parties agreed to seek this Court’s guidance on the

interpretation of the relevant provisions. 

On January 29, 2004, the Parties filed a Joint Motion for Briefing Schedule And Stay of

Discovery, requesting that the Court stay discovery so that the Parties could brief the legal

question discussed below.  On February 4, 2004, the Court granted the Parties’ motion. 

Accordingly, Plaintiffs move, pursuant to the Court’s order, Rule 56(a) and/or Rule 56(d) of the

Federal Rules of Civil Procedure, for partial summary judgment on the following question: 

What standard is applicable to shelves and display units in newly constructed retail stores?  

Background

A. The Parties

Plaintiff Colorado Cross-Disability Coalition (“CCDC”) is a statewide advocacy

organization, representing over 2,500 people with disabilities and their nondisabled allies.  A

large number of CCDC’s members -- including Plaintiffs Carrie Ann Lucas and Robin Stephens 

-- use wheelchairs for mobility.1

The two remaining defendants2 in this case operate retail stores at the FlatIron Crossing

Mall in Broomfield, Colorado.  Defendant Pacific Sunwear Stores Corp. operates the Pacsun



3 Lucas Decl. ¶ 5.  

4 See, e.g., Jennifer A. Larrabee, “DWB (Driving While Black)” And Equal
Protection:  The Realities of an Unconstitutional Police Practice, 6 J.L. & Pol’y 291, 328 &
n.200 (1997). 

5 See Lucas Decl. ¶¶ 7-8.
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store; Defendant Too (Delaware), Inc. operates a store called Limited Too.  The Pacsun and

Limited Too stores will be referred to herein as the “Stores.”  Both Stores are clothing stores;

both were designed and constructed for first occupancy after January 26, 1993.3

B. SWD:  Shopping While Disabled.

Even now, almost 14 years after the ADA was passed, an ordinary shopping trip can be

an ordeal of exclusion, frustration and dependence for people who use wheelchairs.  African-

Americans often speak of the discrimination they encounter “DWB”:  Driving While Black.4 

Plaintiffs have brought this lawsuit to challenge the discrimination they encounter “SWD”: 

Shopping While Disabled. 

Most modern retail stores -- including the Stores at issue here -- are designed for self-

service by customers.  Nondisabled shoppers are able to browse throughout available

merchandise, either to search for items of a desired color, size or style, or simply at random,

open to the inspiration retailers such as Defendants crave:  the impulse purchase.  The

comprehensive access enjoyed by nondisabled shoppers permits them to examine the material

and workmanship of potential purchases, to compare or coordinate different items, and -- in

clothing stores -- to select items to try on.5  Retailers encourage full use of their stores, designing

them to attract customers to as much merchandise as possible.  



6 See Lucas Decl. ¶¶6,  9-12; Stephens Decl. ¶¶ 6-9.  
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In stores that do not comply with the ADA, Shopping While Disabled is a very different

experience.  When Plaintiffs enter one of the Stores, for example, shelves and display units are

often arranged so as to block access to much of the merchandise.  Tables jut out in front of T-

stands, and rounders are backed up against each other or the store wall.  Clothing racks are often

spaced so that none of the merchandise displayed on them is accessible, or even visible.  Whole

sections of the store and large quantities of merchandise are inaccessible because display units

are crowded so close that only those able to walk can pass through them.  Under these conditions

-- SWD -- Plaintiffs often have no access to specific items for which they are searching.  Even

when they can see items at a distance, they are unable to inspect the material or workmanship or

to compare and coordinate items before purchase.  Leisurely browsing -- enjoyed by so many

nondisabled shoppers -- is out of the question when SWD.6  

Even when the Stores provide limited access, SWD can be frustrating and ultimately

discriminatory.   Plaintiffs have often tried to pass between closely-arranged display units only to

have their wheelchairs catch on clothing items, damaging the items or pulling them to the floor. 

On other occasions, Plaintiffs have accidently knocked over display units in an effort to access

merchandise.  Plaintiffs often find what looks like an accessible passage between display units to

be a dead end.  The only option, then, is to back one’s wheelchair out the same way one came in,

an arduous and often destructive undertaking.  Under these circumstances, Plaintiffs have often

given up and left a Store in frustration without being able to browse or make a purchase.  Based



7 See Lucas Decl. ¶¶ 13-17; Stephens Decl. ¶¶ 10-14. 

8 See Lucas Decl. ¶¶ 18-19; Stephens Decl. ¶¶ 15-16. 

-6-

on years of such experiences,  Plaintiffs frequently are able to assess a Store’s access from the

door and determine that SWD would be impossible.7  

Although the Stores have employees who are, theoretically, able to retrieve merchandise

from inaccessible fixtures, this is a far cry from equal access.  There is simply no way an

employee can retrieve all of the merchandise necessary to provide the equivalent ability to

browse, compare and select that nondisabled shoppers have.  In addition, the need for assistance

in shopping eliminates the independence that nondisabled shoppers take for granted.  “No, thank

you, I’m just looking” is a common response when store employees ask if a customer would like

any assistance.  Plaintiffs, like all shoppers, want to be able to browse and shop at their own

pace, without the oversight of store employees.  In addition, Ms. Lucas is deafblind and Ms.

Stephens has a speech impairment.  For Plaintiffs, having to request assistance often entails

having to struggle with communication issues that would not arise if they could simply access

the merchandise independently.8  Ultimately, if SWD is only possible with assistance, it is in

fundamental conflict with the independence the ADA was passed to ensure.  

Plaintiffs seek a shopping experience like that of their nondisabled counterparts.  They

wish to enter a store and access all of the goods and facilities the store has to offer without being

blocked by display units.  They want to be able to browse, evaluate, compare and select

merchandise throughout the entire store, requesting assistance if they choose, rather than being



9 28 C.F.R. pt. 36, app. A. 

10 All statutory references will be to Title 42 of the United States Code, unless
otherwise indicated.
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forced to rely on such assistance.  In sum, Plaintiffs seek what the ADA requires:  freedom from

discrimination in Shopping While Disabled.  

Argument

The ADA requires compliance with the Department of Justice Standards for Accessible

Designd (“Standards”)9 in all facilities -- including the Stores -- built after January 26, 1993.  42

U.S.C. § 12183(a)(1);10 28 C.F.R. § 36.406(a).  Section 4.1.3(12)(b) of the Standards -- the

provision at the center of the Parties’ disagreement -- requires that “shelves and display units

allowing self-service by customers” be accessible to customers who use wheelchairs.  Standards

§ 4.1.3(12)(b) (Tab 3 hereto).  Defendants argue that this provision applies only to “fixed” or

“built-in” elements, and that they are thus free to make moveable shelves and display units

inaccessible to persons with disabilities.  The plain language of the regulation contains no such

limitation, and any attempt to read such a limitation into the regulation is contrary to the ADA,

its legislative history, its implementing regulations and commentary, and the Standards. 

The ADA is “a comprehensive piece of civil rights legislation which promises a new

future: a future of inclusion and integration, and the end of exclusion and segregation.”  H.R.

Rep. 101-485, pt. 3, at 26 (1990) (“House Report pt. 3”), reprinted in 1990 U.S.C.C.A.N. 445,

449.  Like other civil rights laws, the ADA should be liberally construed to effect its remedial

purpose.  Tyler v. City of Manhattan, 849 F. Supp. 1429, 1441 n.20 (D. Kan. 1994); see also



11 Title III applies to “places of public accommodation,” § 12182(a), which is
defined to include clothing stores and other sales establishments.  § 12181(7)(E). 
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Berry v. Stevinson Chevrolet, 74 F.3d 980, 985 (10th Cir. 1996) (holding that “[a] statute which

is remedial in nature should be liberally construed.” (citation omitted)).  Plaintiffs, in bringing

suit to enforce Title III of the ADA, “are, in effect, acting as private attorneys general in

vindicating a policy that Congress considered of the highest priority.”  Rothberg v. Law Sch.

Admission Council, Inc., 300 F. Supp. 2d 1093, 1102-03 (D. Colo. 2004) (citations omitted). 

On its face -- and especially in light of the comprehensive goals of the ADA -- section

4.1.3(12)(b) must be interpreted to require access to all shelves and display units in the Stores.  

I. The ADA Requires Access to All Shelves and Display Units in Newly Constructed
Retail Stores.

Title III of the ADA prohibits Defendants from denying to any individual, on the basis of

disability, the “full and equal enjoyment of the goods, services, facilities, privileges, advantages,

or accommodations” of the Stores.  § 12182(a) (emphasis added).11  Specifically, Defendants

may not:  deny people with disabilities the opportunity to benefit from their goods, services,

facilities, privileges, advantages or accommodations; afford people with disabilities an

opportunity that is not equal to that afforded others; or provide people with disabilities goods,

services, facilities, privileges, advantages or accommodations that are different or separate from

those provided others, unless such action is necessary to provide people with disabilities with

goods and services that are as effective as those provided others.  §§ 12182(b)(1)(A)(i) - (iii). 



12 In addition, when Existing Facilities are altered in ways that “affect the usability,”
the alterations must be made so that, “to the maximum extent feasible” the altered area complies
with the New Construction Standard.  § 12183(a)(2).
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Title III of the ADA also addresses physical access.  Because it is less costly to build new

facilities to be accessible in the first place than it is to retrofit existing facilities to be accessible,

the statute created two different standards for these two types of facilities: 

! Facilities built for first occupancy after January 26, 1993 (“New Construction”)

must be designed and constructed so as to be “readily accessible to and usable by

individuals with disabilities.”  § 12183(a)(1) (the “New Construction Standard”).  

! Facilities built before January 26, 1993, (“Existing Facilities”) are only required

to “remove architectural barriers” to the extent it is “readily achievable” to do so. 

§ 12182(b)(2)(A)(iv).  This standard considers such factors as the cost of the

proposed barrier removal and the resources of the facility.  § 12181(9).12  

Congress explained the purpose of this dichotomy as follows:  

[t]he ADA is geared to the future -- its goal being that, over time, access will be
the rule, rather than the exception.  Thus, the bill only requires modest
expenditures to provide access in existing facilities, while requiring all new
construction to be accessible.

House Report pt. 3 at 63.  

The Stores at issue in this litigation are both New Construction.  In order to satisfy the

New Construction Standard, they must comply with the Standards.  28 C.F.R. § 36.406(a).  The

only defense to the New Construction Standard is “where an entity can demonstrate that it is



13 Neither of the Defendants pleaded this defense.  (See Defendant Pacific Sunwear
of California Stores Corp.’s Answer to Amended Complaint at 14-15, Answer of Defendant Too
(Delaware), Inc. at 6-7.)  The “structurally impracticable” defense would, in any event, not apply
here, as it applies “only in those rare circumstances when the unique characteristics of terrain
prevent the incorporation of accessibility features.”  28 C.F.R. § 36.401(c)(1). 

14 See also, Standards § 4.3.3 & Fig. 7(b) (accessible route must be at least 42
inches wide where it turns around an obstruction).

15 Section 4.1.3(12)(b) contains the limitation that “[r]equirements for accessible
reach range do not apply.”  Accordingly, Plaintiffs do not argue that all merchandise must be
reachable from a wheelchair vertically.  The Stores may display merchandise out of reach
vertically, say, on a wall, putting people who use wheelchairs in much the same position as a
nondisabled person who is simply shorter than average.  What section 4.1.3(12)(b) requires is
that all fixtures be accessible horizontally, that is, people who use wheelchairs must be able to
get to all of the fixtures that nondisabled people can get to.  
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structurally impracticable” to comply.  § 12183(a)(1).13  The New Construction Standard thus

does not consider the cost of providing access; rather, all New Construction is required to be

designed and constructed in conformance with the Standards unless structurally impracticable.  

The Standards require that “[s]helves or display units allowing self-service by customers

in mercantile occupancies shall be located on an accessible route complying with [section] 4.3.” 

§ 4.1.3(12)(b).  An accessible route is a “continuous unobstructed path connecting all accessible

elements and spaces of a building or facility,” that is generally required to be 36 inches wide but

may also be 32 inches wide, for example, for doorways 24 inches or less in depth.  Id. §§ 3.5,

4.3.3, 4.13.5.14  Thus shelves and display units in New Construction must be accessible to

customers who use wheelchairs.15  

In the legislative history of the ADA, Congress made clear that the phrase “readily

accessible to and usable by individuals with disabilities” -- the New Construction Standard --



16 See also House Report pt. 2 at 117-18 (the New Construction Standard “is
intended to enable people with disabilities . . . to get to, enter, and use a facility.  While the term
does not necessarily require the accessibility of every part of every area of a facility, the term
contemplates a high degree of convenient accessibility, entailing . . . access to the goods,
services, programs, facilities, and accommodations offered at the facility.”  (emphasis added)).  
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meant “access to the goods, services, and programs of the facility.  For example, a new building

should be designed so that a potential patron can get to a store, get into the store, and get to the

areas where goods are being provided.”  House Report pt. 3 at 63 (emphasis added).16  Congress

also explained that the New Construction Standard applied to “the building and placement of

fixtures and equipment.”  H.R. Rep. No. 101-485, pt. 2, at 119 (1990) (“House Report pt. 2”),

reprinted in 1990 U.S.C.C.A.N. 303, 402.   

Section 4.1.3(12)(b) of the Standards thus effectuates the legislative intent that New

Construction provide access to the goods of a public accommodation by requiring an accessible

route to all shelves and display units on which such goods are made available to customers.  It

should be enforced as written:  requiring an accessible route to all shelves and display units,

fixed or moveable.  

II. Any Interpretation Limiting Section 4.1.3(12)(b) to Fixed or Built-In Shelves and
Display Units, Is Contrary to the Statute and Is Wrong.  

Despite the clear language of section 4.1.3(12)(b), Defendants argue -- based largely on a

letter from the Department of Justice (“DOJ”) -- that this provision must be limited by words that

do not appear in it, and that section 4.1.3(12)(b) in fact applies only to “fixed or built-in” display

units.  Moveable display units, they argue, may be placed as close together as the store chooses. 
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Ultimately, Defendants are arguing for the ability to make a significant quantity of their goods

and facilities  -- in New Construction -- inaccessible to people who use wheelchairs.  

The DOJ letter on which Defendants rely took the position that section 4.1.3(12)(b) 

applied only to fixed shelves and display units, even in New Construction.  Letter from John

Wodatch to David Copus of Feb. 10, 1998 (“Copus Letter”) at 1-2 (Tab 4 hereto).  This was

based on the premise that the Standards only apply to “‘fixed or built-in’ units, not the movable

items within a building.”  Id. at 1.  The letter then applied the standard for Existing Facilities,

requiring access to moveable fixtures only where doing so is “readily achievable.”  Id. at 1-2.  It

explicitly relied on a DOJ regulation applicable only to Existing Facilities, id. at 1 (citing 28

C.F.R. § 36.304), and quoted legislative history discussing Existing Facilities.  Id. at 3 (quoting

House Report pt. 2 at 110).  

Although it was issued by the DOJ, the Copus Letter is not entitled to deference. 

Because section 4.1.3(12)(b) is not ambiguous, the regulation must be enforced on its own terms

without reference to administrative interpretation.  Even if, arguendo, the regulation is

considered ambiguous, deference is inappropriate because the Copus Letter itself disavows any

interpretive authority, because it is contrary to the ADA -- permitting architectural barriers in

New Construction, importing a cost defense in analyzing New Construction, and preventing full

and equal enjoyment by persons with disabilities -- and because it is simply wrong.  The

Standards do, in fact, apply to “moveable items within a building,” so the Copus Letter is based

on a false premise.  
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A. Section 4.1.3(12)(b) Unambiguously Requires Access to All Shelves and
Display Units, So There Is No Need for Administrative or Other
Interpretation.  

Section 4.1.3(12)(b) is unambiguous:  shelves and display units permitting self-service

must be on an accessible route.  Where a regulation is not ambiguous, there is no need to look to

agency or other interpretation.  Deference to agency interpretation of a regulation “is warranted

only when the language of the regulation is ambiguous.”  Christensen v. Harris County, 529 U.S.

576, 588 (2000); see also Tierdael Constr. Co. v. Occupational Safety & Health Review

Comm’n, 340 F.3d 1110, 1114 (10th Cir. 2003) (“‘When the meaning of a regulatory provision

is clear on its face, the regulation must be enforced in accordance with its plain meaning.’”)

(citations omitted).  Section 4.1.3(12)(b) unambiguously requires that shelves and display units

used to display merchandise which customers can access themselves must be on an accessible

route.  It is equally clear that this provision contains no limitation on the types of shelves or

display units it covers, except that they “allow[ ] self-service by customers.”  The meaning of

section 4.1.3(12)(b) is clear on its face and must be enforced without regard to administrative

interpretation.  

That section 4.1.3(12)(b) is not limited to fixed or built-in units is demonstrated

conclusively by contrasting it to the subsection that precedes it.  Section 4.1.3(12)(a) explicitly

applies to “fixed or built-in storage facilities . . ..” (Emphasis added.)  Section 4.1.3(12)(b)

applies to “[s]helves or display units allowing self-service by customers,” and does not contain

the limitation “fixed or built-in.” “‘[W]here Congress includes particular language in one section

of a statute but omits it in another section of the same Act, it is generally presumed that Congress



17 Although the Standards were drafted by a regulatory agency rather than Congress,
the same interpretive canon applies.  See Marshall v. W. Union Tel. Co., 621 F.2d 1246, 1251
(3d Cir. 1980) (“Under the usual canons of statutory construction, where Congress, or in this
case an administrative agency, has carefully employed a term in one place and excluded it in
another, it should not be implied where excluded.”)
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acts intentionally and purposely in the disparate inclusion or exclusion.’”  Bates v. United States,

522 U.S. 23, 29-30 (1997) (citations omitted).17  It must be presumed that the DOJ intentionally

omitted the words “fixed or built-in” from section 4.1.3(12)(b) and that that provision applies to

all shelves and display units.  

In addition, it is not appropriate to rely on an agency’s interpretation of its own

regulations where it “‘conflicts with a common-sense reading of the language.’  The agency

could easily have drafted language to achieve the result which it now advocates but did not do

so.  ‘We cannot torture the language’ to reach the result the agency wishes.”  Aspenwood Inv.

Co. v. Martinez, 355 F.3d 1256, 1261 (10th Cir. 2004) (citation omitted).  If the DOJ had

intended section 4.1.3(12)(b) to be limited to fixed or built-in elements, it could easily have used

the precise language it used seven lines earlier.  Having elected not to do so, it cannot now

torture the language to read such a limitation into section 4.1.3(12)(b).   

Based on these fundamental canons of interpretation, section 4.1.3(12)(b) cannot be read

to be limited to fixed or built-in elements.  

B. Assuming, Arguendo, That Section 4.1.3(12)(b) Is Ambiguous, the
Interpretation in the Copus Letter Is Not Entitled to Deference.

An agency’s interpretation of a regulation is not entitled to deference “‘if the

interpretation is inconsistent with the legislative intent reflected in the language and structure of
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the statute or if there are other compelling indications that it is wrong.’”  Bioganic Safety

Brands, Inc. v. Ament, 174 F. Supp. 2d 1168, 1176 (D. Colo. 2001) (citations omitted).  A court

must construe a regulation “in light of the statute it implements, keeping in mind that ‘[w]here

there is an interpretation of an ambiguous regulation which is reasonable and consistent with the

statute, that interpretation is to be preferred.’”  Emery Mining Corp. v. Sec’y of Labor, 744 F.2d

1411, 1414 (10th Cir. 1984) (citation omitted).  The Tenth Circuit “‘will not interpret an agency

regulation to thwart a statutory mandate.’”  Id. at 1415 (citation omitted); see also United States

v. Hoyts Cinemas Corp., 256 F. Supp. 2d 73, 90 (D. Mass. 2003) (interpreting the Standards in

light of the ADA’s statutory requirements for integration and equality).  

The Copus Letter’s interpretation of section 4.1.3(12)(b) would thwart the ADA’s

statutory mandates to encourage independence and full participation, to provide full and equal

enjoyment in places of public accommodation, and to require New Construction to be “readily

accessible to and usable by individuals with disabilities.”  §§ 12101(a)(8), 12182(a) &

12183(a)(1).  The only interpretation of section 4.1.3(12)(b) that is consistent with the ADA, its

legislative history and implementing regulations, and the remainder of the Standards, is one that

requires independent access to all shelves and display units in New Construction.

1. The Copus Letter Is Not Entitled To Deference By Its Own Terms.

The Copus Letter itself disavows any interpretive authority.  It states that it is “technical

assistance [that] does not constitute a legal interpretation of the statute, and is not binding on the

Department.”  Copus Letter at 1.  As such, by its own language, the Copus Letter is not entitled
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to deference, and the Court should interpret section 4.1.3(12)(b) without reference to it.  This

would require the result that all shelves and display units be on an accessible route.  

2. Any Interpretation Limiting Section 4.1.3(12)(b) to Fixed or Built-in
Shelves and Display Units Is Contrary to the ADA and its Legislative
History.  

The only interpretation of section 4.1.3(12)(b) that is consistent with the ADA is one that

applies that provision to all shelves and display units, not just those that are fixed or built-in. 

Because the Copus Letter proposes an interpretation that limits section 4.1.3(12)(b) to fixed or

built-in shelves and display units, it is contrary to the ADA and thus not entitled to deference.  

The Copus Letter’s limitation of section 4.1.3(12)(b) to fixed or built-in elements would

permit retail stores to arrange moveable shelves and display units in New Construction so as to

prevent or impede wheelchair access.  This is contrary to the requirement that New Construction

be “readily accessible to and usable by individuals with disabilities,” § 12183(a)(1), by providing

a “high degree of convenient accessibility” including “access to the goods” of the Stores.  House

Report pt. 2 at 117-18.  By significantly restricting the ability of customers who use wheelchairs

to browse, compare and select merchandise as nondisabled people do, it would deny people who

use wheelchairs “full and equal enjoyment” of the Stores’ “goods” and “facilities,” in violation

of the most fundamental anti-discrimination language of the ADA.  § 12182(a).  It would also

deny customers who use wheelchairs the opportunity to benefit from the Stores’ goods and

facilities, afford such customers an opportunity that is not equal to that afforded others, and

provide such customers with facilities that are different or separate from those provided others,

in violation of sections 12182(b)(1)(A)(i), (ii), and (iii). 
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Two passages from the legislative history demonstrate that Congress intended fixtures

such as Defendants’ shelves and display units to be accessible in New Construction.  As noted

above, in discussing the New Construction Standard, Congress specifically stated that it was to

apply  to “the building and placement of fixtures and equipment.”  House Report pt. 2 at 119

(emphasis added).  In contrast, in discussing the standard that applies to Existing Facilities,

Congress stated that

The purpose of [the readily achievable] provision is to provide individuals with
disabilities access to a representative selection of merchandise available in a
department.  The Committee does not intend that a department store separate each
and every display fixture in order to provide wheelchair clearance
maneuverability. 

Id. at 110.  It is thus only in Existing Facilities that stores may make fewer than all of their

display fixtures accessible; in New Construction such as the Stores at issue here, all fixtures and

equipment displaying merchandise for self-service by customers must be on an accessible route.  

The Copus Letter’s application of the Existing Facilities standard -- that shelves and

display units must be accessible where it is “readily achievable” to do so -- in New Construction

does not mitigate this situation, but rather compounds the conflict with statutory intent.  As

discussed more fully below, it conflates two standards -- that for New Construction and that for

Existing Facilities -- that Congress intended to be distinct.  In addition, use of the “readily

achievable” standard could require disabled customers to provide a sophisticated analysis of

retail economics in order to go shopping.  See Copus Letter at 2-3 (requiring an analysis of

selling space and profitability).  This type of physical and logistical barrier was precisely what



18 Compare § 12183(a)(1) (New Construction), with § 12182(b)(2)(A)(iv) (Existing
Facilities); see also § 12181(9) (defining “readily achievable”). 
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Congress was trying to avoid when it mandated that New Construction be “readily accessible to

and usable by individuals with disabilities.”  § 12183(a)(1).  

3. Any Interpretation Applying the “Readily Achievable” Standard to
New Construction Is Contrary to the ADA and its Legislative History.

The Copus Letter is based on a fundamental mistake:  that it would be appropriate to

evaluate New Construction under the cost-based “readily achievable” standard that Congress

established for Existing Facilities.  

In drafting Title III, Congress intentionally established separate categories of

construction -- New Construction and Existing Facilities -- and applied a higher standard for

access to the former.  “In enacting the ADA, Congress adopted two distinct systems for

regulating business accessibility:  one to apply to existing facilities (those designed and

constructed for occupancy before January 26, 1993) and another to apply to later-constructed

facilities.”  Long v. Coast Resorts, Inc., 267 F.3d 918, 923 (9th Cir. 2001) (emphasis

added)(citations omitted).  The key difference between the standards is the fact that New

Construction must be accessible regardless of cost, while Existing Facilities are only required to

be accessible to the extent it is “readily achievable,” which involves a cost-based analysis.18  See,

e.g., id. (“No Substantial Compliance or Undue Burden Exception” in New Construction);

Paralyzed Veterans of Am. v. Ellerbe Becket Architects & Eng’rs, 950 F. Supp. 393, 395

(D.D.C. 1996) (“The ADA imposes different requirements on ‘existing facilities’ than it does on

‘new construction.’  . . . This command to build accessible [new] facilities is excepted only if



-19-

meeting the requirements of the Act would be ‘structurally impracticable.’”)  Any interpretation

-- such as that in the Copus Letter -- that permits New Construction to be treated as an Existing

Facility and thus permits access in New Construction to be subjected to a cost-based defense,

runs counter to this well thought-out system.  

Congress -- when it passed the ADA -- and the DOJ -- when it drafted the regulations --

both recognized the dichotomy between New Construction and Exiting Facilities and explicitly

noted that the standard for New Construction was intended to be higher.  The legislative history

contrasted the two standards:  

The concept of readily achievable [applicable in Existing Facilities] should not be
confused with the term “readily accessible” used in regard to accessibility
requirements for  . . . new construction. . . . The phrase “readily accessible to and
usable by individuals with disabilities” focuses on the person with a disability and
addresses the degree of ease with which an individual with a disability can enter
and use a facility;  it is access and usability which must be “ready.”  “Readily
achievable,” on the other hand, focuses on the business operator and addresses the
degree of ease of difficulty of the business operator in removing a barrier;  if
barrier-removal cannot be accomplished readily, then it is not required.”  

House Report pt. 2 at 109-10.  Similarly, in its commentary to section 36.304 of its regulations --

the section that interprets the “readily achievable” standard for Existing Facilities and that was

improperly applied by the Copus Letter to New Construction -- the DOJ stated:  

the ADA establishes different standards for existing facilities and new
construction.  In existing facilities, which are the subject of § 36.304, where
retrofitting may prove costly, a less rigorous degree of accessibility is required
than in the case of new construction . . . where accessibility can be more
conveniently and economically incorporated in the initial stages of design and
construction.



19 See also Preamble at 690 (“The ADA’s requirements for readily achievable
barrier removal in existing facilities are intended to be substantially less rigorous than those for
new construction and alterations.”)

20 It is actually unclear whether the Lieber court intended this conclusion to apply in
New Construction or only in Existing Facilities, which the court refers to as “Current
Construction.”  The statement discussed in text above appears in the section headed “Areas of
Current Construction,” suggesting that it only applies to Existing Facilities.  Id. at 1077. 
However, earlier in the decision, the court states, “[a]ccess to moveable displays both in areas of
renovation and in areas of current construction is discussed in” the Current Construction section. 
Id. at 1076 n.3.  If the court’s discussion is in fact intended to apply only to Existing Facilities,
the Lieber case is irrelevant to the present case. 
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Preamble to Regulation on Nondiscrimination on the Basis of Disability by Public

Accommodations and in Commercial Facilities (published July 26, 1991) (“Preamble”), 28

C.F.R. pt. 36, app. B at 687 (2002).19  

This commentary demonstrates that, at the time the regulations were drafted, the DOJ

intended section 36.304 to apply only to Existing Facilities, and explicitly contrasted its “less

rigorous” standard with that for New Construction.  Given this legislative history and

contemporaneous regulatory interpretation, it was inappropriate for the Copus Letter to apply

section 36.304 or the “readily achievable” standard to shelves and display units in New

Construction.

The one case that appears to follow the Copus Letter’s logic is similarly flawed, and

shows the internal contradiction of this interpretation.  The court in Lieber v. Macy’s West, Inc.,

80 F. Supp. 2d 1065, 1077 (N.D. Cal. 1999), held that section 4.1.3(12)(b) applied only to fixed

display units, even in areas subject to the New Construction standard.20  Like the Copus Letter,

the Lieber court subjects moveable displays to the standards for Existing Facilities, and



21 The New Construction Standard -- “readily accessible to and usable by
individuals with disabilities” -- applies to areas that are altered.  § 12183(a)(2). 
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specifically holds that the “readily achievable” standard is applicable.  See, e.g., id. at 1077-78

(citing §§ 12182(b)(2)(A)(iv) & 12181(9) & 28 C.F.R. § 36.304).  

The Lieber case is internally inconsistent on this point and demonstrates the error of this

interpretation.  In discussing areas of alteration subject to the New Construction standard,21 the

court correctly stated:  “Macy’s has an obligation to remove various barriers in such renovated

areas regardless of whether such barrier removal was otherwise ‘readily achievable.’”  Lieber, 80

F. Supp. 2d at 1074 (emphasis added).  Thus where the New Construction Standard applies,

barrier removal is required whether or not it is “readily achievable.”  Three pages later, however,

and without basis in law or logic, the court applies the “readily achievable” standard to shelves

and display racks in those same areas.  Id. at 1077.  For this reason -- and the others explained

above -- the Lieber court’s interpretation also fails.  

Ultimately, the “goal [of the ADA is] that, over time, access will be the rule, rather than

the exception.”  House Report pt. 3 at 63.  Any interpretation that limits the Standards to fixed or

built-in elements in New Construction would significantly undermine this goal.  It would send

the message that once the bricks and mortar of a building complied with the Standards, the

access thus created could be completely obstructed by moveable fixtures and equipment.  While

the “readily achievable” standard would, theoretically, limit the ability of public

accommodations to do this, in practice, that standard is extremely cumbersome to apply.  See,

e.g., § 12181(9) (listing factors in “readily achievable” analysis); Copus Letter at 2 (requiring



-22-

analysis of selling space and profitability); Colo. Cross Disability Coalition v. Hermanson

Family Ltd. P’ship I, 264 F.3d 999, 1007-09 (10th Cir. 2001) (applying “readily achievable”

standard).  Requiring people with disabilities to prove that access to goods and facilities in New

Construction would be “readily achievable” directly contradicts the intent of Congress that New

Construction be “readily accessible to and usable by individuals with disabilities,” and that these

two standards be separate and distinct.  



22 The Copus Letter cites to language from the preamble to the Standards as
originally promulgated by the Architectural and Transportation Barriers Compliance Board.  See
id. at 3 n.2 (citing 56 Fed. Reg. 35415 (July 26, 1991)).  In addition, the DOJ’s Technical
Assistance Manual suggests that the Standards do not apply to equipment that is not built in to a
facility.  See Department of Justice, Technical Assistance Manual, § III-5.3000 (1994 Supp.) 
These sources suffer from the same deficiency as the Copus Letter:  they are wrong.  In addition,
at least one court has held that the Technical Assistance Manual is not entitled to deference. 
Spector v. Norwegian Cruise Line Ltd., 356 F.3d 641, 650 (5th Cir. 2004).
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4. Any Interpretation Limiting the Standards to Fixed and Built-in
Elements Conflicts with the Standards Themselves and Is Simply
Wrong. 

The premise of the Copus Letter is that the Standards “apply only to ‘fixed’ building

elements -- not to movable furniture or equipment.”  Copus Letter at 1.22  This is simply wrong,

and is inconsistent with the Standards themselves.  

The Standards describe their own mission broadly, and do not limit it to fixed or built-in

elements:  “This document sets guidelines for accessibility to places of public accommodation

and commercial facilities.”  Standards § 1.  Title III of the ADA requires that people with

disabilities be provided “full and equal enjoyment” of, among other things, the “facilities” of a

public accommodation.  § 12182(a); see also Standards § 4.1.1(1) (stating that it applies to “[a]ll

areas of newly designed or newly constructed buildings and facilities required to be accessible

by . . . [section] 4.1.3” (emphasis added)).  The Standards define “facilities” to include “[a]ll or

any portion of buildings, structures, site improvements, complexes, equipment, roads, walks,

passageways, parking lots, or other real or personal property located on a site.”  Id. § 3.5

(emphasis added).  There is no requirement that equipment or personal property be fixed or built-

in to fall under this definition.  



23 Standards §§ 6.3(2); 6.3(3); 9.2.2(1);  9.5.2(1)(a); 9.5.2 (2)(b); 9.5.3.

24 Id. §§ 3.5,  4.1.3(17), 4.1.6(1)(e)(ii), 4.1.6(2), 4.4.1, 4.31, 9.2.2(2), 9.3.

25 Id. § 5.6.

26 Id. § 5.8

27 See, e.g., Standards §§ 4.1.3(12)(a) (“fixed or built-in storage facilities”);
4.1.3(18) (“fixed or built-in seating”); 4.1.3(19)(“fixed seating” in assembly areas); 4.19.1
(“built-in lavatories”); 4.21.3 (“fixed seat” in a shower stall); 4.25.1(“[f]ixed storage facilities”);
4.31.2 (“fixed seats” at telephones); 4.32 (“[f]ixed or [b]uilt-in [s]eating and [t]ables”); 4.33.3
(“fixed seating plan”); 5.1 (“fixed tables”); 5.3 (same); 8.2 (“fixed seating, tables or study
carrels” in libraries); 9.2(4) (“fixed or built-in storage facilities” in hotel rooms).  
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Accordingly, there are a number of Standards that apply to moveable furniture or

equipment, for example:  Beds;23 telephones;24 tableware and condiment dispensers;25 and

vending machines.26  Likewise, where the Standards are meant to be limited to “fixed” or “built-

in” elements, they so specify.27  If the Standards as a whole applied only to fixed or built-in

elements, these descriptions would be superfluous or redundant; this suggests that such an

interpretation is improper.  See N.M. Cattle Growers Ass’n v. United States Fish & Wildlife

Serv., 248 F.3d 1277, 1285 (10th Cir. 2001) (holding that the court would not “construe a statute

in a way that renders words or phrases meaningless, redundant, or superfluous”). 

It is significant that section 36.304 of the regulations -- which governs Existing Facilities

-- lists “[r]epositioning shelves” and “[r]earranging  . . . display racks” as examples of readily

achievable barrier removal.  28 C.F.R. § 36.304(b)(3) & (4).  The DOJ’s commentary to this

regulation notes that, “[t]he requirement to remove architectural barriers includes the removal of

physical barriers of any kind” including “barriers caused by the location of temporary or
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movable structures, such as furniture, equipment, and display racks.”  Preamble at 687-88

(emphasis added).  Thus the DOJ considers moveable shelves and display racks to be

architectural barriers that must be removed in Existing Facilities where “readily achievable.” 

Given that Congress and the DOJ intended that a higher standard of access be applicable to New

Construction, this makes it clear that inaccessible shelves and display racks are architectural

barriers that must be avoided completely in New Construction -- and that any interpretation of

the Standards to the contrary must be rejected.  

Ultimately, the Copus Letter and the Lieber case cannot have it both ways:  Moveable

shelves and display racks are either non-architectural and therefore not covered by the provisions

governing architectural access in either Existing Facilities or New Construction; or they are

architectural barriers, required to be removed where “readily achievable” in Existing Facilities

and to be avoided completely during design and construction under the higher standards for New

Construction.  Section 4.1.3(12)(b) of the Standards and section 36.304 of the regulations

demonstrate that the latter is the correct approach.  In any event, it makes no sense whatsoever to

do what the Copus Letter did:  to use the reference to moveable display racks in section 36.304

(governing Existing Facilities) as the grounds for limiting the reach of the Standards (governing

New Construction), and for reading an improper, cost-based defense into the analysis of New

Construction.  

In interpreting the meaning of ambiguous regulatory language, it is appropriate to “look

for clues elsewhere in the regulations.”  United States v. Brown, 348 F.3d 1200, 1209-10 (10th

Cir. 2003).  The “clues” from elsewhere in these regulations demonstrate (1) that the Standards
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are not limited to fixed or built-in elements; (2) that where such a limitation was intended, it was

explicitly stated; and (3) the lower standard for Existing Facilities covers moveable barriers, so

the higher standard for New Construction must as well.  It is thus incorrect to state that the

Standards apply only to fixed or built-in elements, and any interpretation based on this

proposition must fail.  

The only interpretation of section 4.1.3(12)(b) that is consistent with the language and

goals of the ADA and its legislative history is one that applies to all shelves and display units in

New Construction and not merely to those that are fixed or built-in. 

Conclusion

For the reasons set forth above, Plaintiffs respectfully request that this Court hold that

section 4.1.3(12)(b) of the Standards applies to all shelves and display units -- fixed or moveable

-- and thus requires an accessible route to all such fixtures.  
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