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both your Exceptions and the transcript. Late filings will not be accepted.

• 3) AN Tronies will submit the original written transcript directly to the Office of Appeals, and send
one copy of the transcript to you.

• 4) If you have questions regarding the written transcript, contact AN Tronics at (303) 634-2295.
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Appeals by the due date for Exceptions.
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other documents timely filed with the Office of Appeals. If you have questions, please contact us at the
address or phone number above.
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INITIAL DECISION

History of the Cases

SHP 20090465

On July 10, 2009 Julie Reiskin, on behalf of the Appellant, filed an appeal with
the Office of Administrative Courts ("OAC") appealing the alleged failure of Dolores
County and the State Department of Health Care Policy and Financing ("State
Department") to reimburse for non-emergency medical transportation, specifically,
compensation for drivers. The OAC set a hearing for September 10, 2009. At that
hearing the parties agreed to attempt to negotiate a settlement. Hearing was then
rescheduled for December 28,2009.

On November 6, 2009, Assistant Attorney General Joan Smith entered an
appearance in this matter.

On December 23, 2009 Renee Robinson of the State Department moved to
continue the hearing on the grounds that the Appellant had ostensibly received all
requested transportation reimbursement. That motion was granted the same day and a
notice of setting conference for January 14, 2010 was issued December 24, 2009. On
December 24, 2009 Ms. Robinson also moved by fax to dismiss the case on the same
grounds that the Appellant had received all requested transportation reimbursement.
That motion was mailed to the Appellant and to Ms. Reiskin. Ms. Robinson filed a hard
copy of that fax December 29,2009.

Then on January 13, 2010 Ms. Smith moved to dismiss the case as well. Ms.



Smith mailed her copy to Kevin Williams at the Colorado Cross-Disability Coalition,
which has the same address as Ms. Reiskin. However, Ms. Smith did not send the
motion to dismiss to Ms. Reiskin herself or to the Appellant. Mr. Smith, who is an
attorney, had not entered his appearance in this case.

There having been no response to the two motions to dismiss, the ALJ issued an
Initial Decision Dismissing Appeal (UIDDA") dated February 5, 2010. On February 18,
2010 the State Department Office of Appeals asked that some incorrect language in the
IDDA be corrected and the IDDA reissued. At one point the IDDA incorrectly referred to
the State Department as the Appellant, not the Appellee. On February 23, 2010 the
Administrative Law Judge ("ALJ") issued an order noting this error and correcting it.

Meanwhile, on February 16, 2010, Mr. Williams did enter an appearance in this
case with the OAC. This entry was forwarded by the OAC to the State Department's
Office of Appeals.

On April 8, 2010 the State Department Office of Appeals set aside the IDDA and
remanded the matter to the OAC to schedule a hearing and determine whether the
motions to dismiss were properly served, and if not, to conduct a hearing on the merits.
Since the remand, however, the State Department has conceded that the two motions
to dismiss were not properly served and agrees that this is not an issue. The hearing
was therefore confined to the merits of the original appeal.

Following the remand, the State Department filed another motion to dismiss
which was denied on May 13, 2010. The Appellant also filed a motion to consolidate
this case with case number SHP 20090576. Although the issues in the two cases are
similar, the ALJ denied the motion to consolidate because it would potentially confuse
the procedural history of the two cases.

SHP 20090576

This case is an appeal of an annual assessment done in July 2009 of the
Appellant's needs for purposes of the Consumer Directed Attendant Support (UCDAS")
benefit program described at Section 8.551.1 The Appellant appealed the amount of
attendant hours allocated to her under this program as a result of this evaluation.
(There was an earlier appeal of another evaluation, case no. SHP 20090323. That
appeal is not relevant to this case.)

Although the ALJ denied the motion to consolidate the two cases, the issues in
case numbers SHP 20090465 and SHP 20090576 are similar and the ALJ will issue this
same Initial Decision in both cases. Dolores County and Montezuma County were
originally included in the captions of the two cases, the State Department is, for all
practical purposes, the sole Appellant. The caption has been altered to reflect this.

1 All State Department rules cited in this Initial Decision appear at 10 CCR 2505-10 and will be cited by
section number only. These rules may be viewed at the web site of the Colorado Secretary of State at
http://www.sos.state.co.us/CCRlWelcome.do.
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The Hearing and the Initial Decision

Hearing in these two matters was held by telephone before Administrative Law
Judge ("ALJ") Matthew E. Norwood of the OAC August 2 to 4, 2010. Assistant Attorney
General Joan Smith appeared on behalf of the State Department and Kevin Williams,
Esq. appeared on behalf of the Appellant. The ALJ orders compensation for the
Appellant's attendants for the time spent accompanying the Appellant to doctor's
appointments (case no. SHP 20090465). The ALJ also orders that the Appellant's
weekly attendant hours be increased slightly (case no. SHP 20090576).

Findings of Fact

Based on the evidence presented at hearing the ALJ makes the following
Findings of Fact:

Findings ofFact Related to Case SHP 20090465

1. The Appellant is eligible for Medicaid benefits. She lives in a rural area,
Cahone, Colorado, and is unable to drive due to her medical condition. In 2009 she
made numerous visits to her physicians in Farmington, New Mexico as well as other
places. There is no dispute that these visits were medically necessary.

2. The Appellant receives Medicaid benefits of attendant support through
CDAS. The Appellant compensates her attendants at the rate of $13.50 per hour.
There is no dispute in this case that this is an appropriate wage for the attendants. No
evidence was presented that a payment to the Appellant's attendants would be
prohibited by 42 C.F.R. Section 440.170(a)(2) as an appropriate "direct vendor
payment." No evidence was presented that Colorado operates a "non-emergency
medical transportation brokerage program" per 42 C.F.R. Section 440.170(a)(4).

3. In urban areas the State Department contracts with vendors to drive
Medicaid clients to and from doctor's appointments. No such vendor is available where
the Appellant lives. In order to attend her doctor's appointments, the Appellant has had
her CDAS attendants drive her. These attendants drove the Appellant, helped her in
and out of the car and into the doctor's office. They also helped position her once she
was in the doctor's office.

4. Specifically the Appellant's attendants drove the Appellant on the following
dates and assisted her (or were required to wait during the appointment) on the
following dates for the following amounts of time. Mileage is also indicated.

Date of Travel Type of Appointment Miles Attendant Hours

03/17/09 neurosurgeon, Farmington 203 6 hours

04/21/09 regular doctor, Dolores 55 5 hours

05/06/09 urologist, Durango 160 4 hours

OS/27/09 neurologist, Farmington 203 7 hours

OS/28/09 regular doctor, Dolores 55 3 hours

06/12/09 ophthalmology, Durango 160 5 hours
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06/22/09 emergency visit, Cortez 25 2 hours

06/26/09 return from Cortez 25 2 hours

07/08/09 urologist, Durango 160 5 hours

07/09/09 regular doctor, Dolores 55 3 hours

08/04/09 CT scan, Farmington 203 7 hours

08/20/09 neurologist, Farmington 203 7 hours

08/24/09 oncologist, Farmington 203 5 hours

08/28/09 CT scan, Farmington 203 5 hours

09/09/109 ophthalmology, Durango 160 4 hours

09/15/09 oncologist, Farmington 203 7 hours

09/16/09 MRIICT abdomen 210 8 hours

09/17/09 neurologist, Farmington 203 7 hours

09/30109 GI consult, Farmington 203 7 hours

10/14/09 GI consult, Farmington 203 7 hours

10/28/09 GI procedure, Farmington 103 13 hours

10/29/09 Farmington to Dolores 161 6 hours

10/29/09 Dolores to Cahone 30 3 hours

11/09/09 Dr. Castrellon, Farmington 203 7 hours

11/13/09 CT scan, Farmington 203 7 hours

11/30/09 Dr. Castrellon, Farmington 203 5 hours

5. Totaled these are 148 hours. This figure multiplied by $13.50 per hour is
$1,998.

6. The State Department compensates for mileage at the amount of $0.37
per mile. The State Department will pay this same $0.37 rate if the driver is a volunteer.

Findings of Fact Related to Case SHP 20090576

7. Options for Long-Term Care ("Options") assesses the Appellant's
requirements in order to determine the amount of attendant time the Appellant needs
under the CDAS program. In approximately July 2009 Options sent Vila Schwindt to the
Appellant's home to conduct this evaluation. Ms. Schwindt has had training in such
evaluations so that her evaluations would be consistent.

8. Based on Ms. Schwindt's evaluation, Options arrived at a number of hours
per week that the Appellant could receive in services. It sent the Appellant an ilLTC
803" notice telling the Appellant of its evaluation. The evidence does not disclose the
number of hours the Appellant had been receiving previously. Because the Appellant
regarded the number allocated as insufficient, she timely appealed the notice to the
OAC.
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9. Julie Reiskin, an advocate for disabled persons, has also evaluated the
Appellant. In evidence are spreadsheets created by information obtained by both Ms.
Schwindt and Ms. Reiskin setting forth the number of minutes per week each evaluator
believed the Appellant required in assistance. The ALJ will discuss these totals by
minutes, with the understanding that minutes per week is meant. The spreadsheets are
divided into three categories, "homemaker tasks," "PCP ("personal care provider")
tasks," and "skilled tasks." Each of these categories has subparts.

Homemaker Tasks

10. In this area Ms. Schwindt believed that the Appellant required 32 hours
per week in assistance. Ms. Reiskin believed that the correct amount was 33 hours.
However, at hearing, the Appellant did not really contest the 32-hour assessment and
the ALJ finds that 32 hours is the correct figure.

Personal Care Provider Tasks

11. There were more disagreements in this area. Within this category, Ms.
Schwindt allocated 420 minutes for "bladder/bowel care." The Appellant suffers from
incontinence of both the bladder and bowel and must often be cleaned and have her
clothes changed. Ms. Reiskin determined that 630 minutes was the correct amount of
time for this task. Even accounting for multiple accidents, the ALJ finds that this task
should be able to be completed in 480 minutes per week and finds that this is the
correct amount of time.

12. Ms. Reiskin also determined that 105 minutes should be assigned to the
subpart of "snack preparation." The Appellant has suffered serious weight loss from
loss of appetite. Snack preparation is necessary so that she receives proper nutrition,
and the ALJ finds that this additional time is warranted.

13. The task of "accompanying" in dispute concerns taking the Appellant on
errands unrelated to doctor appointments. Ms. Schwindt assigned 120 minutes and Ms.
Reiskin assigned 360 minutes. Ms. Reiskin arrived at her figure because of the rural
nature of where the Appellant lives and the fact that it takes some time to get into town
for errands. The ALJ takes judicial notice that Cahone, Colorado, where the Appellant
lives, is 30 miles from the nearest larger town, Cortez, Colorado, and that this distance
could be covered in approximately 30 minutes. In light of the frequent doctor visits the
Appellant takes, these errands could be combined with these doctor visits. The ALJ
finds that 120 minutes per week should be adequate for "accompanying."

14. Ms. Schwindt categorized "feeding" as a "personal care provider task" and
Ms. Reiskin categorized it as a "skilled task." The two evaluators did the reverse with
"dressing," Ms. Schwindt calling it a "skilled task," and Ms. Reiskin calling it "personal
care provider task." So that the record is clear as to which evaluations have been
adopted by the ALJ, he will use the categories and column headings related to Ms.
Schwindt's evaluation in this discussion.

15. With the addition of Ms. Reiskin's 105 minutes of "snack preparation," the
ALJ adopts as fact Ms. Schwindt's determination that 630 minutes is appropriate for
"feeding" rather than Ms. Reiskin's 840 minute figure.
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16. In sum, Ms. Schwindt determined that 26 hours per week was appropriate
for the "personal care provider tasks." Ms. Reiskin believes that 31 hours are justified
for this category. The ALJ has added 60 minutes per week for "bladder/bowel care" and
105 minutes for "snack preparation" to arrive at a total of 28 ~ hours for "personal care
provider tasks."

Skilled Tasks

17. The parties are in dispute concerning the subpart of "exercises/range of
motion." Ms. Schwindt determined that 210 minutes was the appropriate amount of
time for this task, and the ALJ adopts this determination as a finding of fact. The
evidence does not support Ms. Reiskin's determination that 420 minutes are required
for this category.

18. Ms. Reiskin also assigned 420 minutes for skilled bowel care while Ms.
Schwindt assigned 70 minutes. The ALJ finds that 15 minutes per day for a total of 105
minutes per week should be sufficient, especially as 480 eight hours per week has
previously been awarded in the "personal care provider task" of "bladder/bowel care."

19. Ms. Schwindt assigned 525 minutes per week for "transfers" and Ms.
Reiskin assigned 420 minutes. But Ms. Reiskin also added 70 minutes for "wound
care." The ALJ adopts Ms. Reiskin's determination that 420 minutes for transfers and
70 minutes for "wound care" is appropriate.

20. Ms. Reiskin allocated 840 minutes for bathing per week and Ms. Schwindt
allocated 210 minutes for this task. Taking into account the cleaning that is already part
of the eight hours per week of "bladder/bowel care," the ALJ determines that 40 minutes
per day or 280 minutes per week should be sufficient for this task and finds that this is
the correct amount.

21. Ms. Reiskin increased "positioning" from the 70 minutes per week as
assessed by Ms. Schwindt to 105 minutes and the ALJ adopts 105 minutes as the
correct amount.

22. Ms. Reiskin assigned 420 minutes for "dressing" and Ms. Schwindt had
assigned 210. The ALJ finds that 30 minutes in the morning and 30 minutes in the
evening is the correct figure for "dressing" and adopts the 420 minute figure.

23. In sum then, Ms. Schwindt allocated 23 hours for the "skilled tasks"
category and Ms. Reiskin allocated 53 hours. To Ms. Schwindt's totals the ALJ has
added 35 minutes for skilled bowel care. Adopting Ms. Reiskin's 420 minute "transfers"
figure and adding 70 minutes of wound care comes out 35 minutes less than Ms.
Schwindt's original "transfers" amount. The ALJ has added 70 minutes to Ms.
Schwindt's "bathing" total and 35 additional minutes for "positioning." This is all a net
addition of 105 minutes to Ms. Schwindt's totals, for a final figure of 24 ~ hours for the
Skilled Tasks category.

Conclusions of Law

Based upon the foregoing Findings of Fact, the ALJ enters the following
Conclusions of Law:
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1. Hearings concerning Medicaid benefits are to be conducted according to
the provisions of Section 24-4-105, C.RS. Section 8.057.7.D. Section 24-4-105(7)
provides that the proponent of an order shall have the burden of proof. The proponent
of an order is the party who seeks to change the status quo. Orsinger Outdoor
Advertising, Inc. v. Dept. of Highways, 752 P.2d 55, 67 (Colo. 1988). The State
Department has filed a motion asking the ALJ to state which party has the burden of
proof, but the ALJ declines to do so. In the case of the transportation expenses there is
no real status quo; the dispute concerns the question of the rate of compensation. As to
the attendant hours, the July 2009 assessment was a new assessment; insufficient
evidence was presented as to what those hours had been previously. In other words,
the status quo previously could not be determined.

2. The State Department also sought to present evidence of what it regarded
as lack of good faith in negotiations prior to hearing on the part of the Appellant's
representatives. Evidence of conduct or statements made in compromise negotiations
is not admissible. C.RE. 408. In any case, attorney fees are warranted when a party
has "brought or defended" an action that lacked substantial justification. Section 13-17
102, C.RS.; Engel v. Engel, 902 P.2d 442 (Colo.App. 1995). Interactions in settlement
negotiations are beyond this arena. Finally, the ability of the ALJ to award attorney fees
is limited by Section 24-4-105(4), C.RS. to abuses of discovery procedures or as
otherwise provided by under the Colorado Rules of Civil Procedure. Section 13-17
102(4), C.RS., relied upon by the State Department, is not one of these bases.

3. Section 8.041.1 is the State Department rule for "non-emergent medical
transportation." It provides:

The Department shall assure transportation to and from
medically necessary services covered by the Colorado
Medical Assistance Program for clients who have no other
means of transportation. Payment will be made for the least
expensive means suitable to the client's condition. The
distance to be traveled, transportation and treatment
facilities available and the physical condition and welfare of
the client shall all determine the type of transportation
service authorized.

4. The State Department's position appears to be that compensation for
attendants is appropriate under this rule; it does not assert that compensation for the
driver is prohibited. However, it is the State Department's position that compensation
for the attendants as well as gasoline and maintenance expenses should all be paid at a
$0.37 per mile rate and that no separate payment should be made to the attendants.

5. The same rules of construction that apply to statutes also apply to agency
rules. Regular Route Common Carrier Conference v. Public Utilities Commission, 761
P.2d 737 (Colo. 1988). It is presumed that statutes are enacted with a just and
reasonable result intended. Section 2-4-201 (1 )(a), C.RS.; Ingram v. Cooper, 698 P.2d
1314 (Colo. 1985). Section 8.041.1, reasonably interpreted, requires that the
attendants be paid in addition to any expense for mileage. The $0.37 per mile rate is to
compensate for gasoline and maintenance expenses, not the cost of the attendant. The
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State Department pays the same $0.37 rate if the driver is a volunteer or a paid
attendant. Under the State Department's interpretation, compensation for the attendant
is illusory. Additionally, compensating the attendant at a per mile rate would mean that
attendants that drive faster and cover more miles would be paid more than attendants
that drive slowly. Attendant compensation would be affected by the type of road driven
and the speed limit. This is not a reasonable interpretation.

6. Federal authority also supports the Appellant's position. Section 25.5-4-
105 provides that nothing in articles 4, 5 and 6 of Title 25.5 of the C.R.S. shall prevent
the State Department from complying with federal requirements for a program of
medical assistance in order for the state of Colorado to qualify for federal funds under
Title XIX of the social security act. In order to qualify for these funds the state is to
operate a state plan in compliance with federal law and regulations. 42 U.S.C. Section
1396. 42 C.F.R. Section 431.53 requires that a state plan "ensure necessary
transportation for recipients to and from providers."

7. ''Transportation'' as set out at 42 C.F.R. Section 440.170(a) includes
"expenses for transportation and other related travel expenses...." Per 42 C.F.R.
Section 440.170(a)(3), "travel expenses" include:

(iii) The cost of an attendant to accompany the recipient, if
necessary, and the cost of the attendant's transportation,
meals, lodging, and, if the attendant is not a member of the
recipient's family, salary.

8. The State Department relies on the language in 42 C.F.R. Section
440.170(a)(2) that transportation "is furnished only by a provider to whom a direct
vendor payment can appropriately be made by the agency." How precisely this
prevents payment of the attendants, though, was not made clear. No evidence was
presented that a payment to the Appellant's attendants would be prohibited by 42
C.F.R. Section 440.170(a)(2) as an appropriate vendor payment; the ALJ has been
unable to find any authority to this effect. But even so, this still would not relieve the
State Department of the requirement to provide transportation per 42 C.F.R. Section
431.53. The State Department is relieved from the requirement for a "direct vendor
payment" if it sets up a "non-emergency medical transportation brokerage program" per
42 C.F.R. Section 440.170(a)(4). The evidence does not disclose if Colorado operates
such a program.

9. The State Department also relies on the language in earlier versions of 42
C.F.R. Section 440.170(a)(2) that: "If other arrangements are made to assure
transportation under § 431.53 of this subchapter, FFP [federal financial participation] is
available as an administrative cost." But nothing in this language changes the definition
of "transportation," which includes "travel expenses," and the "cost of an attendant to
accompany the recipient." In any case, the "administrative cost" language was removed
as of the October 2009 version of the C.F.R.

10. In order to comply with the requirement to pay for "travel expenses," the
attendant must be paid for his or her time. As there is no dispute that the $13.50 per
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hour figure is appropriate, the ALJ has used this per hour figure to calculate the proper
compensation to the Appellant for medical transportation under the CDAS program.

11. Other additional federal authority supports this outcome. State plans must
operate state-wide. 42 C.F.R. Section 431.50. The State Department does provide
actual transportation, not just mileage, in urban areas. In order for rural services to be
equivalent, more than just mileage must be compensated.

12. The ALJ therefore concludes that the Appellant is entitled to mileage at
the $0.37 per mile rate. Her total mileage of 3,998 miles at $0.37 per mile is $1,479.26.
The total hours spent by her attendants is 148 hours. At $13.50 per hour, this is $1,998.
The overall total is $3,477.26.

INITIAL DECISION

It is therefore the Initial Decision of the Administrative Law Judge that the State
Department shall compensate the Appellant $1,479.26 for mileage to her doctor
appointments and $1,998 for her attendant time. Her attendant hours are increased
from 81 hours per week as originally assessed to 85 Y2 hours per week (32 hours for
homemaker tasks, 28 % hours for personal care provider tasks and 24 % hours for
skilled tasks.)

Per Section 24-4-105(14)(a), C.R.S. this Initial Decision will be sent to the State
Department only for service on the parties.

Per Sections 25.5-1-107 and 24-4-105(14), C.R.S., this Initial Decision shall be
reviewed by the Office of Appeals, State Department of Health Care Policy and
Financing. The parties shall have 15 days from the date this Initial Decision is mailed,
plus three days for mailing, to file written exceptions with the Office of Appeals at 1570
Grant Street, Denver, Colorado 80203, unless extended by the Office of Appeals. This
Initial Decision will not be implemented while pending State Department review and final
agency action. Pursuant to State Department rules, the failure to file exceptions to

DONE AND SIGNED

August 24, 2010

Exhibits admitted:

~~/
MAHEW E. NORWOOD ~
Administrative Law Judge

For the State Department: exhibit 1 (attached to the Statement of the Case in SHP
20090465), exhibits BBBBB and DDDDD (found in the Appellant's exhibit notebook).

For the Appellant: exhibits A, B, I, J, K, a, S, CC, GG, JJ, LL, CCC, GGG, 1111, MMMM,
AAAAA, CCCCC, and DDDDD.
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