
DISTRICT COURT, CONEJOS COUNTY,
STATE OF COLORADO
Court Address: P.O. Box 128
Conejos, CO 81129
Plaintiff: COLORADO CROSS-DISABILITY
COALITION

v.

Defendant: CONEJOS COUNTY SHERIFF’S
OFFICE
Defendant’s Attorney:
Stéphane Walter Atencio,
Conejos County Attorney 
S. W. Atencio & Associates, P.C.
601 Third Street
Alamosa, CO 81101
Phone Number: (719) 589-6005
E-mail: steve@atenciolaw.net

�  COURT USE ONLY  �

Case No. 2012CV17

Div.: Ctrm.:

RESPONSE TO PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT

COMES NOW the Conejos County Sheriff’s Office, by and through the Conejos
County Attorney, Stéphane Walter Atencio, S. W. Atencio & Associates, P.C., and
hereby responds to Plaintiff’s Motion for Summary Judgement, as follows:

INTRODUCTION

On October 16, 2012, this Court denied “Plaintiff’s Motion for Reasonable Attorney
Fees,” stating:

 [T]he Court is without ability or authority to grant any such request as there has
ultimately been no final determination on this case that would allow for the Court
to find that attorney fees are merited. Until some final determination is achieved,
any such request for attorney fees would be premature.

Order Denying Request for Attorney Fees, Denying the Motion for Default Judgment
and Setting Matter for a Status Hearing, October 16, 2012, ID 47097137 (“October 16
Order”).  On November 6, 2012, Plaintiff filed the subject Motion for Summary
Judgment, the substance of which is a restatement of the arguments contained in
“Plaintiff’s Motion for Reasonable Attorney Fees.”  Thus, even though this Court’s
October 16 Order made it clear that a determination was necessary prior to this Court’s
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consideration of any request for attorney fees, Plaintiff has filed the subject motion
seeking entry of a final determination by means of summary judgment together with a
proposed Order awarding Plaintiff attorney fees herein.

In effect, this Court’s October 16 Order determined that the record in this case fails to
provide the basis upon which necessary determinations must be made and, therefore,
this Court is without the authority or ability to grant Plaintiff’s request for attorney fees.
Nevertheless, in its single-minded effort to exact tens of thousands of dollars in
attorneys fees from the Conejos County Sheriff’s Office (“CCSO”), and despite the fact
that Plaintiff received a copy of all requested documents,  Plaintiff continues to insist
that the existing record in this case, which consists of pleadings and the self-serving
affidavits of Plaintiff’s counsel and it’s staff, provides this Court with the “final
determinations” necessary to enter an award of attorney fees.

As will be shown below, Plaintiff’s subject motion is without merit. Plaintiff’s subject
motion is premised upon a misunderstanding of the law applicable to this matter and, as
this Court has previously indicated, the record does not contain the factual findings
necessary to enter an award of attorney fees. Thus, the existence of genuine issues of
material fact in this case, and because Plaintiff is not entitled to entry of judgment as a
matter of law, compels denial of Plaintiff’s Motion for Summary Judgment.

FACTS

1.  On January 24, 2012, Plaintiff mailed a request to the Sheriff “seeking access to
the [Sheriff’s] policies, practices and procedures” related to compliance with certain 
requirements imposed by the American with Disabilities Act and seeking “records
pertaining to [the Sheriff’s] implementation of those policies, practices and procedures.” 
Application for Order to Show Cause, LexisNexis Filing ID 43879552.  The above-
referenced request (hereinafter “Request”) is attached as “Exhibit A” to Plaintiff’s
Application For Order to Show Cause. Id.

2.  The Request is a letter dated January 24, 2012, from Plaintiff to the Sheriff which
is expressly referenced as a “Colorado Open Records Request.” Id.  The Request
directs the Sheriff to “consider this to be a request to inspect and copy ‘public records’
and ‘writings’ – as defined in Colo. Rev. Stat. §§24-72-202(6) and (7) respectively” and
states that the Request is being made “pursuant to Colo. Rev. Stat. §§24-72-203(1) and
24-72-205(1).”  The Request also references “Colo. Rev. Stat. §§24-72-203(3)” and
advises the Sheriff regarding his obligation under this statute to contact Plaintiff
regarding inspection of the requested records.  All of the above-described statutory
citations relate to the Colorado Public (Open) Records Act, §§24-72-101 to 24-72.4-105,
C.R.S.

Page -2-



3.  Plaintiff did not receive a response from the Sheriff and Plaintiff did nothing about
that for two months. On March 22, 2012, Plaintiff mailed to the Sheriff a “Notice
Regarding Application For Order To Show Cause Why Conejos Sheriff’s Office Should
Not Permit Inspection of Records Requested Pursuant To the Colorado Open Records
Act Pursuant To Colo. Rev. Stat. §§24-72-204(5)” (“Notice”). This Notice is attached as
“Exhibit C” to Plaintiff’s Application For Order to Show Cause. Id.  In said Notice,
Plaintiff informs that it will seek an order to show cause why the Sheriff should not
respond to the “Colorado Open Records act request” mailed on January 24, 2012, and
that it will “also seek its reasonable attorneys’ fees and costs as set forth in Colo. Rev.
Stat. §§24-72-204(5).” Id.  Plaintiff did not request a written statement from the CCSO
pursuant to section 24-072-305(6), C.R.S.

4.  Three days later, on April 25, 2012, Plaintiff filed its “Application For Order to Show
Cause Why The Conejos County Sheriff’s Office Should Not Permit Inspection of
Records Requested Pursuant To The Colorado Open Records Act Pursuant To Colo.
Rev. Stat. §§24-72-204(5) And Colorado Criminal Justice Records Act Pursuant To
Colo. Rev. Stat. §§24-72-305(6)” (“Application”). LexisNexis Filing ID 43879552.  In this
Application, Plaintiff for the first time makes reference, and requests relief pursuant, to
the Colorado Criminal Justice Records Act.

5. In its Application, Plaintiff states that the Sheriff never responded to the “CORA
Notice” or the Request made pursuant to CORA.  Application, ¶¶7, 26.  It must be noted
that in its Application for Order to Show Cause, Plaintiff does not allege that its Request
was made pursuant to the Colorado Criminal Justice Records Act or that its “CORA
Notice” was made in compliance with section 24-072-305(6), C.R.S. 

6.  In its Application, Plaintiff asserts that records in the custody of the Sheriff are
subject to inspection pursuant to CORA because the Sheriff’s Office is a department of
Conejos County, which is a political subdivision of the state.  Application, ¶31. 
Additionally, Plaintiff, for the first time, asserts that records in the custody of the Sheriff
are also subject to inspection pursuant to Colorado Criminal Justice Records Act.

7.  In its Application, Plaintiff asserts that the Sheriff’s Office is a “criminal justice
agency” as defined in the Colorado Criminal Justice Records Act (“CCJRA”) and that
records “made, maintained or kept” by the Sheriff are “criminal justice records” as
defined in CCJRA. Application, ¶¶43, 44.  In its Application, Plaintiff asserts that the
records sought in the Request are criminal justice records subject to inspection
pursuant to CCJRA.

8.  Although Plaintiff also filed a proposed Order granting its Application and issuing
an Order to Show Cause, this Court did not issue Plaintiff’s proposed Order and this
Court did not enter an Order to Show Cause.  Rather, on May 1, 2012, this Court issued
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its Order which stated that this matter “will be set for hearing on May 16, 2012 at 11:00
a.m.”  LexisNexis Filing ID 43993815 (“May 1 Order”).  Thus, rather than issuing an
order stating that Plaintiff’s Application was granted, and rather than issuing an order to
show cause establishing a date for a hearing on an order to show cause, this Court’s
Order of May 1, 2012, merely stated that the matter “will be set for hearing” on May 16,
2012. 

9.  Despite the fact that this Court did not issue an Order to Show Cause, and despite
the fact that this matter was only scheduled for a Setting on May 16, 2012, Plaintiff
commenced preparation for a show cause hearing, thereby incurring a significant
amount of attorney fees and expenses.  Motion for Attorney Fees, page 3.

10.  Prior to the commencement of the Setting on May 16, 2012, the Sheriff met with
Plaintiff’s counsel and provided a copy of records responsive to Plaintiff’s Request. Id.

11.  On May 16, 2012, the Sheriff and Plaintiff’s counsel addressed this Court on the
record.  Plaintiff informed this Court that the Sheriff had produced a copy of records
responsive to Plaintiff’s Request, but Plaintiff would continue to seek recovery of
attorney fees and costs. Id.  This Court instructed Plaintiff’s counsel to file its request for
attorney fees within 30 days and ordered the Sheriff to turn the matter over to the
County Attorney if the Sheriff was not in agreement with the request for attorney fees. 
Minute Order, May 16, 2012. LexisNexis Filing ID 44290583.

12.  At the conclusion of the Setting on May 16, 2012, this Court did not enter an
Order to Show Cause, this Court did not enter any findings of fact or determinations of
law with regard to Plaintiff’s Application, and this Court did not set this matter for further
hearings. Id.

13.  On October 16, 2012, this Court denied Plaintiff’s Motion for Reasonable
Attorney Fees, stating:

 “[T]he Court is without ability or authority to grant any such request as there has
ultimately been no final determination on this case that would allow for the Court
to find that attorney fees are merited. Until some final determination is achieved,
any such request for attorney fees would be premature.”

Order Denying Request for Attorney Fees, Denying the Motion for Default Judgment
and Setting Matter for a Status Hearing, October 16, 2012, ID 47097137 (“October 16
Order”).

ARGUMENT

I.  STANDARD OF REVIEW.
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Rule 56 of the Colorado Rules of Civil Procedure provides, in pertinent part, that
summary judgment may be rendered “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that
there is no genuine issue as to any material fact and that the moving party is entitled to
a judgment as a matter of law.” Plaintiff’s subject motion is premised upon only certain
pleadings and the affidavits of Plaintiff’s counsel and its staff. 

It is well established in Colorado that summary judgment is a drastic remedy and is
only warranted upon a clear showing that no genuine issue of material fact exists and
that the moving party is entitled to judgment as a matter of law.  See Bailey v. Clausen,
557 P.2d 1207 (Colo. 1976); Gleason v. Guzman, 623 P.2d 378 (Colo. 1981). Trial
courts should exercise great care in granting motions for summary judgment and should
not deny a litigant a trial where there is the slightest doubt as to the facts.  See Smith v.
Mills, 225 P.2d 483 (Colo. 1950). Even where it is extremely doubtful that a genuine
issue of fact exists, summary judgment is not appropriate.  See Abrahamsen v.
Mountain States Tel. & Tel. Co., 494 P.2d 1287 (Colo. 1972).  Where the record has not
been adequately developed on a material issue, summary judgment is not proper.  See
Mt. Emmons Mining Co. v. Town of Crested Butte, 690 P.2d 231 (Colo. 1984).

In assessing a summary judgment motion a court must view all facts in the light most
favorable to the nonmoving party, give the nonmoving party the benefit of all favorable
inferences that may be reasonably drawn from the evidence, and resolve all doubts as
to the existence of a material fact against the moving party. Vigil v. Franklin, 81 P.3d
1084 (Colo. App. 2003), rev’d on other grounds, 103 P.3d 322 (Colo. 2004); Casebolt v.
Cowan, 829 P.2d 353 (Colo. 1992); A.C. Excavating v. Yacht Club II Homeowner’s
Association, 114 P.3d 862 (Colo. 2005).  In the context of a summary judgment
proceeding, an issue of material fact is one the resolution of which will affect the
outcome of the case. Krane v. Saint Anthony Hospital Systems, 738 P.2d 75 (Colo.
App. 1987).  When the record is inadequate to permit the conclusion that no material
fact dispute exists, the entry of summary judgment is inappropriate. Kral v. American
Hardware Mutual Insurance Co., 784 P.2d 759 (Colo. 1898). 

II.  PLAINTIFF’S RECORDS REQUEST IS SUBJECT TO CCJRA, NOT CORA.

Plaintiff’s subject motion argues that its Request is subject to both the Colorado Open
Records Act (“CORA”) and the Colorado Criminal Justice Records Act (“CCJRA”) and,
more to the point, that it is entitled to an award of attorney fees pursuant to both CORA
and CCJRA. Plaintiff’s argument is without merit and, as described below, Plaintiff’s
Request is subject to only CCJRA because CORA is inapplicable to this matter.

A. DISTINCTIONS BETWEEN PUBLIC RECORDS AND CRIMINAL JUSTICE
RECORDS.
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The Public (Open) Records Act, §§24-72-101 to 24-72.4-105, C.R.S., is commonly
referred to as the Colorado Open Records Act. Part 2 of CORA, §§24-72-200.1 to -206,
C.R.S., addresses the inspection and copying of public records.  Part 3 of CORA, §§24-
72-301 to -309, C.R.S., addresses the maintenance, inspection and copying of criminal
justice records. Thus, the CCJRA is part of the CORA.
 

In Colorado, the General Assembly chose to codify the principles of access to
public records in the Public Records Act. See Pierce v. St. Vrain Valley Sch. Dist.
RE-1J, 981 P.2d 600, 605 (Colo. 1999). The CCJRA, a part of the Public Records
Act, addresses access to and disclosure of criminal justice records. See Office of
the State Court Adm'r v.Background Info. Servs., 994 P.2d 420, 426 (Colo. 1999).

People v. Thompson, 181 P.3d 1143, 1145 (Colo. 2008); Office of the State Court
Administrator v. Background Information Services, Inc., 994 P.2d 420, 426 (Colo.
1999)(“The Criminal Justice Records Act, a part of the Public Records Act that was
adopted at a different time, addresses the maintenance, accuracy, completeness, and
dissemination of criminal justice records.”).

CORA makes clear and unambiguous distinctions between public records and
criminal justice records.  More importantly to this Court’s determination, both CORA and
case law clearly establish that public records do not include criminal justice records. The
opinion of the Colorado Supreme Court, in Harris v. Denver Post Corp, 123 P.3d 1166
(Colo. 2005), provides the most comprehensive analysis of the distinctions between
public records and criminal justice records. 

In Harris the court addressed whether private recordings obtained by a Sheriff
pursuant to a search warrant were subject to inspection as a public record pursuant to a
CORA request. The trial court ruled that the recordings were private property and not
criminal justice records and, therefore, the Sheriff could not disclose them under
CCJRA.  Id. at 1168.  The Court of Appeals initially ruled that the recordings were not
subject to CORA but were subject to CCJRA, but on petition for rehearing determined
that the recordings were not subject to CCJRA but were subject to inspection under
CORA. Id.  The Court in Harris held that the recordings were “criminal justice records
under CCJRA and are subject to the Sheriff's exercise of sound discretion to allow the
requested inspection or not .... ” id., reversed the judgment of the court of appeals and
remanded the case “with directions for the district court to order the Sheriff to determine
under the CCJRA whether or not to allow the Denver Post's inspection request.” Id. at
1175.  The Harris court held that the public records at issue were “criminal justice
records under the CCJRA, and CORA is not applicable.”  Id. at 1170.

Reviewing the two statutes, we determine that the recordings at issue in this case 
are criminal justice records under the CCJRA, and CORA is not applicable. CORA
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explicitly excludes criminal justice records from the definition of public records:
"'Public records' does not include . . . criminal justice records that are subject to
the provisions of part 3 of this article . . . ." 24-72-202(6)(b)(I), C.R.S. (2005).
Although similar in many respects, key definitions of CORA and the CCJRA differ
in a fundamental way. Criminal justice records are restricted to those "made,
maintained, or kept by any criminal justice agency." Id. 24-72-302(4). Public
records are those made, maintained, or kept by the State or one of several listed
entities, but does not include criminal justice records. Id. 24-72-202(6)(a)(I).

Id. at 1170-71. Thus, the Court in Harris held that public records available for inspection
pursuant to CORA does not include criminal justice records.

The opinion of the Court in Harris includes a review of the legislative history of the
Public Records Act that illustrates the legislature’s intent to exclude criminal justice
records from the definition of public records subject to CORA.

 In reversing the court of appeals' conclusion that CORA applies to the recordings
in this case, we also look to the circumstances under which the General Assembly
enacted the CCJRA in 1977, as we did in Denver Publishing, slip op. at 17, 18-25.
See 2-4-203(1)(b), C.R.S. (2005) (court may consider circumstances under which
the statute was enacted). The federal government provided the initial impetus for
the CCJRA with passage of the Crime Control Act of 1973. Criminal Justice
Records Act: Hearing on H.B. 1597 before the House Judiciary Committee, 51st
Gen. Assem. of Colo. (1977) (statement of Gary Pond, Division of Criminal
Justice) (audio recording). The new federal law required state compliance to
receive federal funds; compliance in part required creation of a scheme for
managing and disseminating criminal records information. Id. Because Colorado
legislators did not believe the existing statutory provisions of CORA met the
federal requirement, Id., they enacted the CCJRA.

 
     In adopting the CCJRA, the General Assembly created the separate "criminal

justice records" category, Criminal Justice Records Act, ch. 340, sec. 1,  
24-72-302, 1977 Colo. Sess. Laws 1244, 1245, and excluded those records from
the statutory definition of CORA public records, ch. 340, sec. 2, 24-72-202, 1977
Colo. Sess. Laws 1244, 1250 ("[Public records] does not include criminal justice
records which are subject to the provisions of Part 3 of this article."). The
legislature added this separate Part Three to Article 72, Title 24, to address
criminal justice records and records of official actions of criminal justice agencies.
In doing so, the legislature adopted a definition of criminal justice records that
remains substantially unchanged to the present, and placed the decision whether
to disclose criminal justice records within the sound discretion of the custodian,
subject to certain exceptions.
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Thus, if a criminal justice entity is making, maintaining, or keeping the record
sought to be inspected, the General Assembly has provided that it is not a public
record subject to CORA.   24-72-202(6) (b) (I), C.R.S. (2005). Rather, the
questions to be answered are whether the record sought to be inspected is a
criminal justice record under the CCJRA and, if so, whether or not the Sheriff may
allow its inspection.

Id. at 1171-72. Thus, the Harris Court held that section 24-72-202(6)(b)(I), C.R.S.,
defines “public records” and expressly provides that this does not include “criminal
justice records” that are subject to the provisions of part 3 of this article. Id. at 1170.

The Colorado appellate courts have recognized that the legislative policy regarding
access to criminal justice records is more restrictive than its policy regarding access to
criminal justice records. 

While Colorado's two open government laws, CORA and the CCJRA, generally
favor broad disclosure of records, we have construed the CCJRA to favor
somewhat less broad disclosure. The legislative policy regarding access to
criminal justice records under the CCJRA is more limited than access to public
records under CORA. Harris, 123 P.3d at 1171; see Wick Commc'ns Co. v.
Montrose County Bd. of County Comm'rs., 81 P.3d 360, 364 (Colo.2003)
(describing the General Assembly's preference for broad disclosure of public
records favored under CORA). Thus, the CCJRA preference for disclosure is
tempered by the privacy interests and dangers of adverse consequences involved
in the inspection request. Harris, 123 P.3d at 1175. 

Freedom Colorado Information, Inc. v. El Paso County Sheriff's Department, 196 P.3d
892, 899 (Colo. 2008). See Romero v City of Fountain, 11CA0690 (Colo. App. 2011).
  

The CCJRA defines criminal justice records in section 24-72-302(4), C.R.S., as
follows: 

"Criminal justice records" means all books, papers, cards, photographs, tapes,
recordings, or other documentary materials, regardless of form or characteristics,
that are made, maintained, or kept by any criminal justice agency in the state for
use in the exercise of functions required or authorized by law or administrative
rule, including but not limited to the results of chemical biological substance
testing to determine genetic markers conducted pursuant to sections 16-11-102.4
and 16-23-104, C.R.S.

The CCJRA also creates a category of criminal justice records, “official actions,”
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which are distinct from all other criminal justice records and established different
standards for disclosure of these two categories or records.

In enacting the CCJRA, the legislature created two categories of documents[,]
records of official actions and criminal justice records[,] and established disparate
disclosure standards for each. As with public records in CORA, the legislature
mandated that records of official actions be disclosed if requested. 24-72-303(1),
C.R.S. (2005). The legislature did not, however, mandate disclosure of criminal
justice records. Rather, it prohibited inspection of some criminal justice records
while allowing the custodian, exercising sound discretion, to permit inspection of
other criminal justice records. Id. 24-72-304(1), -305(1), -305(1.5). 

Harris, 123 P.3d at 1174. See Thompson, 181 P.3d at 1145 (“However, the CCJRA
distinguishes between two types of criminal justice records -- records of official actions
and other criminal justice records -- and prescribes different regimens of public access
to those records. See §§24-72-301(2), -303(1), -304(1); see also Background Info.
Servs., 994 P.2d at 427.”); Background Information Services, Inc., 994 P.2d at 426-427
(“The Criminal Justice Records Act creates two categories of records: records of official
action and criminal justice records.”).  The Criminal Justice Records Act defines an
official action as:

an arrest; indictment; charging by information; disposition; pretrial or posttrial
release from custody; judicial determination of mental or physical condition;
decision to grant, order, or terminate probation, parole, or participation in
correctional or rehabilitative programs; and any decision to formally discipline,
reclassify, or relocate any person under criminal sentence.

  
Section 24-72-302(7), C.R.S.

The CCJRA establishes two different standards applicable to the disclosure of
criminal justice records depending on whether the records are of “official actions” or not.
With regard to “official actions” the CCJRA makes it clear that public access shall be
allowed with only two exceptions.

Generally, the CCJRA mandates disclosure of records of official actions.

Records of official actions "shall be open for inspection by any person at
reasonable times, except as provided in [the CCJRA] or as otherwise provided by
law." §24-72-303(1)(emphasis added). Thus, a record of official action must be
available for public inspection unless one of the two exceptions applies: (1)
non-disclosure is required by the CCJRA, or (2) non-disclosure is required by
other law. See id.
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Thompson, 181 P.3d at 1145-1146.  See Harris, 123 P.3d at 1171.

With regard to criminal justice records which are not “official actions,” the CCJRA
establishes a much more restrictive standard with regard to public access which allows
the custodian of records to exercise discretion when determining whether to allow
access.

 In enacting the CCJRA, the legislature created two categories of documents
records of official actions and criminal justice records and established disparate
disclosure standards for each. As with public records in CORA, the legislature
mandated that records of official actions be disclosed if requested. 24-72-303(1),
C.R.S. (2005). The legislature did not, however, mandate disclosure of criminal
justice records. Rather, it prohibited inspection of some criminal justice records
while allowing the custodian, exercising sound discretion, to permit inspection of
other criminal justice records. Id. 24-72-304(1), -305(1), -305(1.5). 

Subject to the exceptions provided by law, the General Assembly has consigned
to the custodian of a criminal justice record the authority to exercise its sound
discretion in allowing or not allowing inspection. Id. 24-72-304(1), -305 (1). In
granting such discretion, the legislature intended the custodian to consider and
balance the public and private interests relevant to the inspection request.

Harris, 123 P.3d at 1174. As stated by the Court in Thompson,

In contrast, disclosure of other criminal justice records is discretionary. Section
24-72-304(1) provides that "[e]xcept for records of official actions which must be
maintained and released pursuant to [the CCJRA], all criminal justice records, at
the discretion of the official custodian, may be open for inspection by any person
at reasonable times ...." § 24-72-304(1) (emphasis added). In sum, while the
CCJRA leaves access to other criminal justice records to the discretion of the
criminal justice agencies that are the official custodians of those records, it
mandates that records of official actions be available for public inspection, subject
to exceptions set forth in the CCJRA or by other law. See §§ 24-72-301, -303(1);
see also Harris, 123 P.3d at 1171; Background Info. Servs., 994 P.2d at 427
(recognizing the distinction between records of official actions and other criminal
justice records).

Thompson, 181 P.3d at 1145-1146. See Freedom Colorado Information, 196 P.3d at
897 (“When a request is made to inspect a particular criminal justice record that is not a
record of an ‘official action,’ the decision whether to grant the request is consigned to
the exercise of the custodian's sound discretion under sections 24-72-304 and -305,
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C.R.S. (2008).”); Background Information Services, Inc., 994 P.2d at 426-427; Romero
v. City of Fountain, 11CA0690 (Colo. App. 2011) (“As the files are criminal justice
records, divulging their contents is subject to the agency’s sound discretion under
sections 24-72-304 and -305, C.R.S. 2010. Id.; see also Harris, 123 P.3d at 1168.”).

The custodian of criminal justice records must engage in the balancing of interests
when exercising discretion whether to grant the requested access.  

Although the legislature did not specifically establish a balancing test in the
CCJRA discretionary provisions for considering release of a criminal justice record
for public inspection or not, such a test inheres in the statutory grant of discretion
itself and in the careful manner by which the General Assembly has structured the
Cora's disclosure and non-disclosure provisions.

 
      If the content of a private record seized from an individual is not relevant to

performance of the criminal justice agency's public function, it is not subject to
inspection.[4] However, if the record is relevant to the agency's public function and
the agency obtained the record in its public capacity, and no statute or court order
prohibits inspection, the custodian may consider releasing the record in response
to an inspection request. * * *

 
In making this statutory determination, the custodian takes into account and
balances the pertinent factors, which include the privacy interests of individuals
who may be impacted by a decision to allow inspection; the agency's interest in
keeping confidential information confidential; the agency's interest in pursuing
ongoing investigations without compromising them; the public purpose to be
served in allowing inspection; and any other pertinent consideration relevant to the
circumstances of the particular request. A decision to allow or not allow inspection
of the record is subject to judicial review under an abuse of discretion standard.
See [People v.] Bush, 876 [P.2d 106 (Colo. App. 1994)] at 107.

Harris, 123 P.3d at 1175. See Romero v. City of Fountain, 11CA0690 (Colo. App.
2011)(“Third, the district court also recognized that under CCJRA the custodian must
properly perform his or her balancing role.”).

The General Assembly has described this public and private interests balancing
function as a weighing process involving the "public interest" versus the "harm to
... privacy ... or dangers of unwarranted adverse consequences." §24-72-308(1)(c
),  C.R.S. (2008). The CCJRA record must be open for inspection unless the
privacy interest or dangers of adverse consequences "outweigh" the public
interest. See id. In Harris, we determined that the General Assembly intended for
this standard of balancing to apply not only to courts when addressing "official
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actions," but also to all custodians who have discretionary authority regarding the
inspection of criminal justice records under sections 24-72-304 and -305, C.R.S.
(2008), including sheriffs. 123 P.3d at 1174-75. Indeed, section 24-72-305(5)
favors making the record available for inspection unless the custodian, in
exercising his or her sound discretion, finds "disclosure would be contrary to the
public interest."

Freedom Colorado Information, 196 P.3d at 898.  Thus, it is clear that a custodian of
criminal justice records must exercise discretion whether considering a request for
access to records and this exercise of discretion requires the balancing of certain public
and private interests.

Additionally, for the purpose of reviewing challenges to a custodians actions with
regard to a request to access criminal justice records, the record must include an
articulation of the balancing conducted by the custodian of the criminal justice records.  

We do not suggest that the rationale for every CCJRA custodian inspection
decision must exhibit a commensurate focus or as detailed an analysis as the
Jefferson County Sheriff's in the Columbine case. Nevertheless, at a minimum, to
enable judicial review as contemplated by section 24-72-305(7), C.R.S. (2008),
the record of the custodian's inspection request determination before the district
court should include an articulation of the custodian's balancing of the public and
private interests in the record. Cf. People v. D.F., 933 P.2d 9, 14 (Colo.1997)
("[A]s part of our review we ascertain ‘whether the trial court's findings of fact and
conclusions of law are adequate for purposes of appellate review....’ [W]hether the
court's ‘findings of historical fact are adequately supported by competent evidence
and whether the court applied the correct legal standard to these findings.’ " And,
"[w]e read the record and determine whether the evidence before the lower court
‘adequately supported the district court's ultimate legal conclusion’" (internal
citations omitted)); accord People v. Gothard, 185 P.3d 180, 183 (Colo.2008).

The General Assembly's ultimate purpose in providing for judicial review of
discretionary inspection determinations and authorizing the courts in appropriate
circumstances to order the release or redacted release of the record, section
24-72-305(7), C.R.S. (2008), is to prevent the custodian from utilizing surreptitious
reasons for denying inspection of law enforcement records or reasons which,
though explained, do not withstand examination under an abuse of discretion
standard.

Freedom Colorado Information, 196 P.3d at 904. The purpose for the requirement that
the record include an articulation of the balancing conducted by the custodian of the
criminal justice records is to preserve judicial review of the custodian’s exercise of
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discretion. As stated by the Court in Freedom Colorado Information,

The district court in this case had authority to review the Sheriff's records request
determination under an abuse of discretion standard. Judicial review of agency
action typically requires court examination of the basis for the agency's final
determination to assure that the action was justified under applicable legal
standards. Forbes v. Poudre Sch. Dist. R-1, 791 P.2d 675, 680 (Colo.1990); see
also Bd. of County Comm'rs of County of Adams v. Isaac, 18 F.3d 1492, 1497
(10th Cir.1994) (noting that "an agency must articulate the grounds for its decision
with enough detail to enable the reviewing court to determine whether the agency
considered the relevant factors and made a reasonable choice").

Id. at 903.

As noted above, a court is required to review the exercise of discretion by a custodian
pursuant to an abuse of discretion standard.  Harris, 123 P.3d at 1175; Freedom
Colorado Information, 196 P.3d at 903. However, contrary to the implications of
Plaintiff’s argument, this Court may not independently engage in the balancing of
interests required in the custodian’s exercise of discretion.  The Supreme Court, in the
Freedom Colorado Information opinion, addressed a matter wherein the district court
usurped the role of the custodian of records and held that both the Sheriff and the
district court failed to comply with either the CCJRA or the decision in Harris.

         Instead of applying an abuse of discretion standard to the Sheriff's determination,
the district court erred as a matter of law in applying the wrong legal standard
when it independently engaged in balancing the public and private interests
involved in The Gazette's inspection request.

Id. at 901.  Thus, the Supreme Court determined that a district court is not authorized to
independently engage in the exercise of discretion that must be conducted by the
Sheriff.  The Supreme Court also provided direction in this regard:

When a request is made to inspect a particular criminal justice record that is not a
record of an "official action," the decision whether to grant the request is
consigned to the exercise of the custodian's sound discretion under sections
24-72-304 and -305, C.R.S. (2008). The district court reviews the custodian's
determination for abuse of discretion. Harris, 123 P.3d at 1175; see People v.
Bush, 876 P.2d 106, 107 (Colo. App.1994). In turn, we review de novo whether
the district court applied the correct legal standard to its review of the custodian's
determination.

Id. at 897.
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Accordingly, under an abuse of discretion standard for reviewing the CCJRA
custodian's determination, the district court does three things. First, the court
reviews the criminal justice record at issue. Second, the court takes into account
the custodian's balancing of the interests and articulation of his or her
determination. Lastly, the court decides whether the custodian has properly
determined to: (1) allow inspection of the entire record, (2) allow inspection of a
redacted version of the record, [3] or (3) prohibit inspection of the record. If the
custodian has failed to engage in the required balancing of the interests or has not
articulated his or her rationale, then the trial court should remand the case to the
custodian to do so in order to enable judicial review.

Id. at 898.

In the event that a custodian of criminal justice records either fails to properly exercise
discretion or fails to provide a record of its exercise of discretion, the remedy available
to this court is remand of the matter to the custodian of the records. Id. at 899. (“If the
custodian has failed to engage in the required balancing of the interests or has not
articulated his or her rationale, then the trial court should remand the case to the
custodian to do so in order to enable judicial review.”) See Harris 123 P.3d at 1166 (“We
remand this cast to the court of appeals with directions for the district court to order the
Sheriff to determine under the CCJRA whether or not to allow the Denver Post’s
inspection request.”).

With regard to the award of attorney fees, the provisions of CCJRA are very different
than the award of attorney fees pursuant to CORA.  Pursuant to CORA, if the court
determines that denial of access to public records was not proper then the court shall
award attorney fees to the prevailing party.  24-72-204(5), C.R.S.  However, pursuant to
CCJRA an award of attorney fees is discretionary and may only be entered upon entry
of specific factual findings.

An award of attorney fees pursuant to CCJRA is discretionary and must be based
upon a finding, after a hearing on the application to show cause, that the Sheriff’s denial
of inspection was arbitrary and capricious.

Any person denied access to inspect any criminal justice record covered by this
part 3 may apply to the district court of the district wherein the record is found for
an order directing the custodian of such record to show cause why said custodian
should not permit the inspection of such record. A hearing on such application
shall be held at the earliest practical time. Unless the court finds that the denial of
inspection was proper, it shall order the custodian to permit such inspection and,
upon a finding that the denial was arbitrary or capricious, it may order the
custodian to pay the applicant's court costs and attorney fees in an amount to be
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determined by the court. Upon a finding that the denial of inspection of a record of
an official action was arbitrary or capricious, the court may also order the
custodian personally to pay to the applicant a penalty in an amount not to exceed
twenty-five dollars for each day that access was improperly denied.

Section 24-72-305(7), C.R.S. (emphasis added). As discussed by the Court in Harris, 

Finally, the legislature established different procedures when the custodians of
public records and criminal justice records deny access to those records. If the
custodian of public records denies access and the requesting entity seeks a court
order directing the custodian to allow access, the custodian under CORA must
pay the requesting party's reasonable costs and attorney fees unless the court
determines that denial of access was proper.  Id. 24-72-204(5).  In contrast, if the
custodian of criminal justice records denies access, it is only required to pay the
requesting party's reasonable costs and attorney fees under the CCJRA if the
court finds that the denial was improper and was arbitrary and capricious. Id. 24-
72-305(7). This additional restriction imposed on the requester of criminal justice
records reinforces the legislative policy that access to criminal justice records is
more limited than access to public records.”

Harris, 123 P.3d at 1171. Thus, the Harris Court held that an award of attorney fees
pursuant to CCJRA is discretionary and must be based upon a finding, after a hearing
on the application, that the custodian denied access, such denial was improper, and the
improper denial of access was arbitrary and capricious.

Thus, CCJRA clearly and unambiguously requires that this Court conduct a hearing
on an Plaintiff’s Application to Show Cause, and during this required hearing this Court
must determine: (1) whether the CCSO denied access to the records; (2) if there was
such a denial, whether that denial was improper; and, if there was an improper denial of
access, determine whether this improper denial of access was arbitrary and capricious.  

Even if Plaintiff’s request was expressly made pursuant to CORA, this Court must
conduct its analysis of the propriety of the Sheriff’s actions in this matter pursuant to the
CCJRA. See Harris, supra; Romero, supra.  Contrary to Plaintiff’s argument, the CCSO
has not argued that it was not obligated to respond because Plaintiff’s request was
made pursuant to CORA. In fact, the CCSO has not made any relevant statements on
the record in this matter. Rather, in its response to Plaintiff’s Motion for Reasonable
Attorney Fees, CCSO argued that it was not subject an award of attorney fees pursuant
to CORA because Plaintiff was not entitled to inspect the requested records pursuant to
CORA. Therefore, Plaintiff’s reliance on this argument is without basis.

B. PLAINTIFF IS NOT ENTITLED TO INSPECTION OF THE REQUESTED RECORDS
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PURSUANT TO CORA.

As discussed above, the Harris Court held criminal justice records are not subject to
CORA.  As stated by Plaintiff in its Application, the records sought to be inspected
pursuant to the Request are criminal justice records. Application, ¶¶43, 44.  Plaintiff has
not argued that the records it sought are records of “official actions” as defined in
CCJRA.  Because the Sheriff’s office is a criminal justice agency, and because the
records sought by Plaintiff are criminal justice records, Plaintiff is not entitled to
inspection of the requested records pursuant to CORA. As noted by the Court in Harris,
“if a criminal justice agency is making, maintaining, or keeping the record sought to be
inspected, the General Assembly provided that this is not a public record subject to
CORA.” Harris, 123 P.3d at 1172.

Plaintiff’s arguments in reliance on Section 30-10-101, C.R.S., are also without merit.
Plaintiff’s argument relies on the characterization of the Sheriff’s Office as a department
of a political subdivision of the state and, as such, any public records maintained by the
Sheriff are subject to inspection pursuant to CORA.  However, this argument was
addressed and expressly rejected by the Court in Harris.  The Harris Court recognized
that “[u]nder Colorado law, a sheriff is an officer of the county, the head of a law
enforcement agency, and a peace officer” but held:

  A sheriff’s department is a “criminal justice agency” under the CCJRA. Id. 24-72-
302(3) (including within the definition of a “criminal justice agency” any “law
enforcement authority which performs any activity directly related to the detection
or investigation of crime”). A sheriff’s department is the “official custodian” of
“criminal justice records,” 24-72-302(8), C.R.S. 2005, that “are made, maintained,
or kept . . . for use in the exercise of functions required or authorized by law or
administrative rule,” Id. 24-72-302(4); see Johnson v. Colo. Dept. of Corr., 972 P.
2d 692, 694 (Colo. App. 1988).

Id. at 1173. Therefore, the CCSO is a criminal justice agency, the Sheriff is the
custodian of criminal justice records, and criminal justice records may be inspected only
pursuant to CCJRA.  

C. THERE IS NO MERIT TO PLAINTIFF’S ARGUMENT THAT A SHERIFF’S OFFICE
IS SUBJECT TO BOTH CORA AND CCJRA.

Plaintiff argues that the records of the CCSO are subject to examination pursuant to
both CORA and CCJRA.  However, Plaintiff’s argument is premised upon a selective
quoting of the Harris opinion and the legislative history of the Public (Open) Records
Act.  As noted above, both the legislative history and the Harris opinion makes it quite
clear that criminal justice records are available for inspection only pursuant to CCJRA.

Page -16-



Moreover, in its Application Plaintiff has characterized the records involved in this matter
as “criminal justice records.”  Thus, Plaintiff’s argument in this regard is without merit.

Plaintiff also argues that the Americans with Disabilities Act and its implementing
regulations, provides the authority for this Court to determine that inspection of the
requested records, or at least some of the requested records, can be made pursuant to
the CORA. Again, Plaintiff’s argument is without merit. Compliance with this federal law
is not an issue in this case because Plaintiff is not alleging that CCSO acted in violation
of federal law and this Court does not have jurisdiction to determine same, even if
alleged. Additionally, Plaintiff fails to even argue that the provisions of the Americans
with Disabilities Act contains provisions requiring inspection of the requested records
pursuant to CORA rather than CCJRA. More importantly, Plaintiff’s reliance on the
provisions of the Americans with Disabilities Act and its implementing regulations proves
that records requested by Plaintiff are records of criminal justice agencies subject to
CCJRA.

III. THERE ARE GENUINE ISSUES OF MATERIAL AND PLAINTIFF IS NOT
ENTITLED TO JUDGMENT AS A MATTER OF LAW. 

As discussed above, CCJRA requires that this Court conduct a hearing and make
certain factual findings.  Thus, this Court must conduct a hearing on Plaintiff’s
Application to Show Cause, and this Court must determine: (1) whether the Sheriff
denied access to the records; (2) if there was such a denial, determine whether that
denial was improper; and, if there was an improper denial, determine whether this
improper denial was arbitrary and capricious.  However, this Court has not conducted
an evidentiary hearing in this matter and, therefore, this Court has not made the factual
findings required pursuant to CCJRA.

  As described above, although Plaintiff filed a proposed Order granting its Application
and issuing an Order to Show Cause, this Court did not issue Plaintiff’s proposed Order
and this Court did not enter an Order to Show Cause.  Rather, this Court issued an
Order which stated that this matter “will be set for hearing on May 16, 2012 at 11:00
a.m.”  Thus, rather than issuing an order stating that Plaintiff’s Application was granted,
and rather than issuing an order to show cause establishing a date for a hearing on an
order to show cause, this Court’s Order of May 1, 2012, merely stated that the matter
“will be set for hearing” on May 16, 2012.

As described above, on May 16, 2012, this matter was scheduled for a setting of a
hearing on Plaintiff’s Application to Show Cause.  At the commencement of this setting,
Plaintiff informed this Court that the Sheriff had provided Plaintiff with a copy of records
responsive to Plaintiff’s Request. After receipt of the requested records, Plaintiff did not
ask this Court to proceed with the hearing on Plaintiff’s Application for Order to Show
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Cause.  After receipt of the requested records, Plaintiff did not ask this Court to conduct
a hearing on its Application for Order to Show Cause, and did not ask this Court to 
schedule a hearing on Plaintiff’s Application at a later date. Because Plaintiff failed to
conduct a hearing on Plaintiff’s Application, this Court did not enter the factual
determinations required by the CCJRA.  No order has entered in this matter finding that
the Sheriff’s delay in providing the requested records constitutes an improper denial of
the requested records. No order has entered finding that the Sheriff’s improper denial of
access to the requested records was arbitrary and capricious. The fact that Plaintiff
misunderstood this Court’s May 1 Order and decided to attend the setting in person,
and arrange testimony by telephone,  is of no consequence in this matter.

Plaintiff argues that the time period between the date that it made its Request for
records and the date the CCSO provided the requested records, together with the fact
that the CCSO failed to respond to the Request, is improper as a matter of law. 
Plaintiff’s argument is premised upon the fact that CORA requires a custodian of
records to provide a response within a “reasonable time” which is defined by statute and
Plaintiff apparently argues that such a requirement is implied in the CCJRA. Plaintiff’s
argument is without merit because the CCJRA contains no requirement that the
custodian of the records provide a response to a request for records. Rather, the
CCJRA simply states that “all criminal justice records, at the discretion of the official
custodian, may be open for inspection by any person at reasonable times . . . .” Section
24-72-304(1), C.R.S.  It is only if the requested records are not in the custody or control
of the person to whom the application is made that the applicant shall be notified of
such in writing. Section 24-72-304(2) and (3), C.R.S.  Additionally, if the custodian
denies access to any criminal justice records, the applicant may request a written
statement of the grounds for the denial, which statement shall be provided to the
applicant within seventy-two hours.  Section 24-72-305(6), C.R.S.  However, in this
matter, Plaintiff does not even allege that it made any such request for a written
statement.

Thus, there is no basis in fact or law to support Plaintiff’s argument that the time
period between the date that it made its Request for records and the date the CCSO
provided the requested records, together with the fact that the CCSO failed to respond
to the request, is improper as a matter of law.  The CCJRA does not require that the
CCSO provide a response to the Request and the CCJRA does not require that the
CCSO provide a response to the Request within a  “reasonable time.”  Rather, the
CCJRA provides that if the CCSO denied Plaintiff access to the requested records, then
Plaintiff could request a written statement of the grounds for the denial. Plaintiff failed to
avail itself of this statutory remedy. Rather, Plaintiff chose to pursue the remedy
afforded to it pursuant to section 24-72-305(7), C.R.S., by filing the subject Application
to Show Cause. As noted above, at the scheduled setting of a hearing on Plaintiff’s
Application to Show Cause, CCSO provided Plaintiff with a copy of the requested
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records. Thus, rather than just allowing Plaintiff access to the requested records, the
CCSO actually provided Plaintiff with a copy of the requested records.

In effect, Plaintiff is arguing that the “delay” between the date that it made its Request
for records and the date the CCSO provided the requested records, together with the
fact that the CCSO failed to respond to the Request, constitutes a denial of access to
the records. It should be noted that Plaintiff has not alleged that it went to the CCSO for
the purpose of inspecting the requested records and was denied access to same.
Rather, Plaintiff argues that the CCSO’s failure to respond to the request, even though
no response is required by law, constitutes a denial of access. Plaintiff argues that the
CCSO’s provision of the requested records at a date later than desired by Plaintiff
constitutes a denial of access.  Clearly, there is no basis for this Court to conclude that,
as a matter of law, the CCSO’s failure to respond to Plaintiff’s Request for records
constitutes an improper denial of access to criminal justice records.

Additionally, Plaintiff is requesting that this Court determine, as a matter of law, that
the CCSO improperly denied access to criminal justice records and that this denial was
both arbitrary and capricious.  Thus, Plaintiff argues that the “delay” in providing the
records, together with the failure to respond to the request, establishes not only that
Plaintiff was denied access to the records, but that this also, as a matter of law,
constitutes arbitrary and capricious conduct.   However, Plaintiff fails to provide any
relevant legal citation in support of this argument.  Additionally, as discussed above, the
CCJRA requires that this Court determine whether the CCSO properly exercised its
discretion through the required balancing of interests.  Moreover, the CCJRA requires
that the “record” to be reviewed by this Court in this regard should include custodian’s
articulation of its balancing of interests.  Of course, because Plaintiff failed to conduct a
hearing on its Application for Order to Show Cause, this Court did not conduct an
evidentiary hearing and, therefore, this Court has not entered these factual
determinations.

In effect, Plaintiff’s subject motion requests that this Court determine, as a matter of
law and in the absence of an evidentiary hearing, that the CCSO failed to properly
exercise its discretion and conduct the required balancing of interests.  As discussed
above, however, this Court is not authorized to independently engage in the balancing
of interests required of custodian of records. Rather, this Court must hear the evidence
presented by the CCSO regarding its exercise of discretion to determine whether the
CCSO abused its discretion. Moreover, even if this Court were to conduct the required
evidentiary hearing and determine that the CCSO abused its discretion, the relief which
may be afforded to Plaintiff is remand to the CCSO to exercise its discretion in
compliance with the law.

CONCLUSION

Page -19-



Plaintiff is requesting that this Court enter summary judgment and an enter an order
awarding it attorney fees and costs. Although Plaintiff argues to the contrary, it is clear
that there are several issues of material fact and Plaintiff is not entitled to entry of a
judgment as a matter of law.

Plaintiff argues that it is entitled to recovery of attorney fees and costs pursuant to
CORA but this argument is without merit. Clearly, Plaintiff’s request for inspection of
records is not subject to CORA, Plaintiff is not entitled to inspection of the requested
records pursuant to CORA, and, therefore, Plaintiff is not entitled to recovery of attorney
fees and costs.

Plaintiff’s request for records is subject to the CCJRA, but there is no basis for this
court, as a matter of law, to award Plaintiff attorney fees and costs pursuant to CCJRA. 
An award of attorney fees pursuant to CCJRA is discretionary and may only be entered
upon a finding of this Court that there was an improper denial of inspection which was
arbitrary and capricious.  Plaintiff failed to pursue its request for a hearing on its
Application for Order to Show Cause and, therefore, this Court did not conduct a
hearing on Plaintiff’s Application. Therefore, there is a genuine issue of material fact to
be determined by this court, to wit: whether the CCSO actually denied Plaintiff’s request
for access to criminal justice records and whether this alleged improper denial of access
was improper. Because Plaintiff failed to obtain a hearing on its Application for Order to
Show Cause, there is a genuine issue of material fact as to whether the CCSO’s alleged
denial of records was arbitrary and capricious.  This Court has not yet made a
determination of the required factual findings necessary to enter an award of attorney
fees, to wit: that the CCSO denied Plaintiff access criminal justice records, that this
denial of access was improper, and that this improper denial was arbitrary and
capricious.  Moreover, there is no basis for this Court to make these required factual
determinations as a matter of law.

For the foregoing reasons, Plaintiff’s Motion for Summary Judgment should be
denied.

RESPECTFULLY SUBMITTED this 14th day of December, 2012.

S. W. ATENCIO & ASSOCIATES, P.C.

/s/ Stéphane Walter Atencio

Stéphane Walter Atencio, #13129
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CERTIFICATE OF SERVICE

I do hereby certify a true and correct copy of the foregoing Response to Motion for
Summary Judgment was served this 14th day of December, 2012, via LexisNexis File &
Serve upon the following:

Andrew C. Montoya

Kevin W. Williams

/s/ Stéphane Walter Atencio

Stéphane Walter Atencio

This document was filed with the Court through the LexisNexis File & Serve electronic
filing procedures pursuant to C.R.C.P. 121, Section 1-26.  Pursuant to C.R.C.P. 121,
Section 1-26, the original signed document is on file with S. W. Atencio & Associates,
P.C.
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