
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLORADO 

 

Civil Action No.: 12-cv-00300-PAB-KMT 

 

LESLIE TAYLOR,  

CAROLINE NICHOLE COOKE, 

JACOB COOKE, and 

COLORADO CROSS-DISABILITY COALITION, a Colorado nonprofit organization, 

 

 Plaintiffs, 

 

v. 

 

COLORADO DEPARTMENT OF HEALTH CARE POLICY AND FINANCING, and 

SUE BIRCH, in her official capacity as Executive director of the COLORADO DEPARTMENT 

OF HEALTH CARE POLICY AND FINANCING,  

 

 Defendants. 

                                                                                                                                                             

______________________________________________________________________________ 

 

MOTION FOR RECONSIDERATION 

______________________________________________________________________________ 

 

Plaintiffs, by and through their respective undersigned counsel, hereby submit their 

Motion for Reconsideration pursuant to Federal Rules of Civil Procedure 59 and 60. 

CERTIFICATE OF COMPLIANCE WITH D.C.COLO.LCivR 7.1.A 

On March 25, 2013, after conferring as required, Defendants oppose this motion. 

INTRODUCTION 

Plaintiff Leslie Taylor has disabilities that require her to use a wheelchair and that 

prevent her from driving.  She is eligible for Non-Emergent Medical Transportation (“NEMT”) 

services under Medicaid.  The Department can and does make many forms of transportation 

available under its NEMT program, both for clients who reside where the brokered service 

operates and for those who live outside of that area; NEMT is not restricted to brokered services 
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and/or mileage reimbursement.  Ms. Taylor simply seeks access to that transportation service -- 

transportation to get to her necessary medical appointments, which includes providing drivers -- 

but she uses a wheelchair and cannot drive.  The Department has s discriminated against Ms. 

Taylor and denied her meaningful access to the benefit of the NEMT program, solely based on 

her disability.   Ms. Taylor will be denied access to medically necessary medical appointments.  

She also has been discriminated against because no other Medicaid clients are forced into the 

position of employing their drivers and using part of the mileage reimbursement to pay them. 

This Court’s ruling misapprehends the nature of the NEMT benefit in this case.  Manifest 

injustice will occur if Ms. Taylor continues to be subjected to discrimination and is unable to get 

to her medical appointments.  Plaintiffs request this Court deny Defendants’ motion to dismiss in 

its entirety. 

STANDARD OF REVIEW 

   Plaintiffs bring this motion pursuant to Federal Rules of Civil Procedure 59(e) and 60(b).  

“[A] motion for reconsideration is appropriate where the court has misapprehended the facts, a 

party’s position, or the controlling law.”  Servants of Paraclete v. Does, 204 F.3d 1005, 1012 

(10th Cir. 2000).  “A motion to reconsider may be founded on “(1) an intervening change in the 

controlling law, (2) new evidence previously unavailable, and (3) the need to correct clear error 

or prevent manifest injustice.”  Woolley v. Kansas, 138 F. App’x 85, 86-87 (10th Cir. 2005).  “A 

Rule 59(e) motion is appropriate where ‘the court has patently misunderstood a party, has made a 

decision outside the adversarial issues presented, has made a mistake not of reasoning but of 

apprehension or there has been a significant change or development in the law or facts since 
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submission of the issues to the court.’”  Hill v. United States, No. CIV.A. 90-CV-01071-LTB, 

2009 WL 2151183, at *3 (D. Colo. July 15, 2009).  Rule 60(b) provides that, “[o]n motion and 

just terms, the court may relieve a party or its legal representative from a final judgment, order, 

or proceeding for the following reasons: (1) mistake, inadvertence, surprise, or excusable 

neglect;  . . . or (6) any other reason that justifies relief.   Fed. R. Civ. P. 60(b).  See also Taylor 

v. Ortiz, No .05-cv-00574-PAB-MJW, 2010 WL 882316 (D. Colo. Mar. 5, 2010) aff’d, 410 F. 

App’x 76 (10th Cir. 2010) (citing United Fire & Cas. Co. v. Boulder Plaza Residential, LLC, 

No. 06-CV-00037-PAB-CBS, 2010 WL 420046 at *3 (D. Colo. Feb. 1, 2010) aff’d, 633 F.3d 

951 (10th Cir. 2011) (noting cases applying Rule 59(e) standard, Rule 60(b) standard).    

 Plaintiffs assert the ruling misconstrues the Department’s NEMT rules and how the 

Department assures access to medical care through NEMT under the State plan.  If the ruling 

stands, it would result in manifest injustice because Ms. Taylor, because of her disabilities, will 

continue to be denied the transportation benefit that is available to all other Medicaid recipients.  

ARGUMENT 

I. This Court’s ruling misapprehends Ms. Taylor’s claims and misinterprets the 

NEMT program benefit. 

 

 The benefit at issue is best described as access to medical care through the provision of 

transportation to medical appointments.   The theory behind Medicaid transportation is that the 

act requires the states to assure access to care.  See 42 C.F.R. § 431.53(a) (“A State plan must [] 

[s]pecify that the Medicaid agency will ensure necessary transportation for beneficiaries to and 

from providers[.]”  Because low income people lack means to get to medical appointments, there 
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is not meaningful access to the benefit without a way to get to the medical care.  Thus, the 

federal law requires states to describe how they will ensure transportation to all recipients.  42 

C.F.R. § 431.53(b) (the State plan must “describe the methods that the agency will use to meet 

this requirement”).  The Department’s NEMT plan provides that individuals will get NEMT 

services to medical appointments, even though it manages transportation in different ways in 

different areas of the state.  See Order at 14 (quoting STATE PLAN UNDER TITLE XIX OF 

THE SOCIAL SECURITY ACT MEDICAL ASSISTANCE PROGRAM, METHODS OF 

ASSURING TRANSPORTATION (2009) (“State plan”).
1
 

As this Court noted in the Order, the Department does, in fact, “make[] clear that the 

types of services offered may vary by location and that mileage reimbursements will be allotted 

according to a fixed fee schedule.”  Order at 14.  However, the services the Department can and 

will authorize for recipients living in areas not reached by the brokered service are by no means 

restricted to mileage reimbursement.  The referenced “fee schedule,” shows this.  Like the 

NEMT policy, it is available on the Department’s website (attached hereto as Exhibit B for the 

Court’s convenience).
2
  Consistent with the State plan, it shows, for example, that the 

Department could authorize NEMT service by ambulance, by taxi, or by wheelchair van for Ms. 

Taylor.
3
  The State plan also authorizes payment for “wheelchair van, bus, train, or air.”  See 

                                                           

 
1
 http://www.colorado.gov/cs/Satellite/HCPF/HCPF/1223548942896) (reprinted in 

its entirety and submitted as Exhibit A). 
  

 
2
 See Transportation Rates & PAR Requirements, 

http://www.colorado.gov/cs/Satellite?blobcol=urldata&blobheader=application%2Fpdf&blobkey

=id&blobtable=MungoBlobs&blobwhere=1251822485355&ssbinary=true.  
 

 
3
 See Codes A0021, A0100, A0110, A0130. 

http://www.colorado.gov/cs/Satellite/HCPF/HCPF/1223548942896
http://www.colorado.gov/cs/Satellite?blobcol=urldata&blobheader=application%2Fpdf&blobkey=id&blobtable=MungoBlobs&blobwhere=1251822485355&ssbinary=true
http://www.colorado.gov/cs/Satellite?blobcol=urldata&blobheader=application%2Fpdf&blobkey=id&blobtable=MungoBlobs&blobwhere=1251822485355&ssbinary=true
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State Plan.  All of these services and rates contemplate paying someone other than the client to 

operate the mode of transportation.   The fee schedule authorizes the Department to pay for a 

number of services for clients who live in areas not served by the brokered service that are not a 

per-mile reimbursement.  See Exhibit B.   

In fact, the fee schedule specifically allows the Department to authorize payment for 

NEMT services for a “patient attendant/escort,”
4
 and allows for reimbursement of expenses for 

meals and lodging for both the Medicaid client and the attendant.
5
  Under the fee schedule, the 

only circumstances under which the Department authorizes the mileage-only-reimbursement are 

the following:  vehicle provided by volunteer, or vehicle provided by individual (family member, 

self, neighbor).
6
  These two circumstances clearly contemplate a situation where the person 

providing use of the vehicle is also the driver.  Every other scenario listed on the fee schedule 

contemplates that all aspects of the transportation will be paid for, including the driver.  Since the 

Cookes are not Ms. Taylor’s family members, neighbors or volunteers, Docket No. 22, at 7 ¶¶ 

58-61, and the only reason Ms. Taylor must use her own vehicle is because the Department does 

not provide a wheelchair accessible alternative, these circumstances do not fit the mold for  

mileage-only rate reimbursement.  The package of services provided, therefore, is the 

transportation to the appointment, including a driver, and not merely a limited per-mile 

reimbursement.  Ms. Taylor is being denied this service because she requires wheelchair 

                                                                                                                                                                                           

 

 
4
  See Code T2001. 

 

 
5
 See Codes A0180, A0190, A0200, A0210.  

 

 
6
 See Codes A0080, A0090.  
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accessible transportation, she cannot drive herself and the mileage reimbursement is not 

sufficient to pay for gas, vehicle maintenance along with minimum wage for drivers.
7
  Ms. 

Taylor is also being discriminated against because, unlike similarly-situated Medicaid recipients 

who do not require wheelchair accessible transportation, the Department’s payment of mileage 

forces Ms. Taylor into the position of being an employer of her attendants for driving, with all of 

the attendant obligations, including compliance with minimum wage and tax laws. 

 This Court, therefore, erred in determining that the only method the Department uses for 

providing NEMT in rural areas is by authorizing payment for mileage reimbursement.  First, as 

said, the NEMT benefit for rural services provides the Department with many means of 

authorizing payment beyond just mileage reimbursement.  In addition, “The distance to be 

traveled, transportation and treatment facilities available and the physical condition and welfare 

of the client shall all determine the type of transportation service authorized.”  See 10 Colo. Code 

Regs. § 2505-10:8.014.1.  Thus, any of the methods of transportation on the fee schedule can be 

authorized, and each client’s circumstances are to be assessed individually.  Second, this Court 

overlooks the importance of the Department’s effort to try to pay the attendants a separate 

amount for their time that occurred in this case.  Docket No. 22, at 12-13 ¶¶ 102- 106.  The 

                                                           

 
7
 As set forth in the Amended Complaint, in its last Motion to Dismiss filed in the 

administrative  proceedings, the Department attempted to show how the per-mile reimbursement 

rate could be used to compensate Ms. Taylor’s attendants for the time they spend driving her to 

medical appointments.  Docket No. 22 ¶ 121.  Defendants’ analysis was and is factually wrong, 

in part, because Ms. Taylor’s vehicle is a Cadillac Cetera, not a Volkswagen Jetta, and gas prices 

are currently more than a dollar a gallon higher than those the Department relied on, but even 

applying their analysis, it is highly unlikely that Ms. Taylor could pay for gasoline, maintenance, 

vehicle costs and depreciation on her vehicle, and pay an hourly wage, including appropriate tax 

withholdings, consistent with the state minimum wage law or the Federal Labor Standards Act. 
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County issued payments to Ms. Taylor for her mileage, and the County submitted a separate 

payment for the attendants’ time.  Id.  Clearly, by authorizing payment for the check for the 

attendants in the first place, these facts plausibly demonstrate the Department knew it had the 

authority to do so under the NEMT program and was not restricted to authorizing only a per-mile 

reimbursement.  Unfortunately, the check for attendant time had to be returned, and the 

Department changed its policy.  Id. at 13, ¶ 107, and at 14-15, ¶¶ 119-123.  Third, this Court has 

not been made aware of other transportation services that Counties outside the brokered area use 

to provide clients with NEMT services.  For example, Alamosa County Department of Human 

Services has a contract with San Luis Valley Transportation to manage its NEMT services.  

Clients there can call the company and arrange for a ride. 

A. Ms. Taylor is being denied access to the benefit of the NEMT program – 

transportation -- in its entirety.  

 

 As alleged in the Amended Complaint, Ms. Taylor requested that her County and the 

Department furnish NEMT services for her to get to her medical appointments.  Docket No. 22 at 

8-11, ¶¶ 72, 74, 76-80, 96.  It is the County’s, and ultimately the Department’s, responsibility to 

ensure NEMT services.  See State plan.  Neither the County nor the Department offered any 

solution for Ms. Taylor; in fact, they denied her requests and made nothing available.  Id. at 7-8, 

¶¶ 62-64, 73, 75, and at 12, ¶ 101.  Defendants do not fund or operate a non-emergent medical 

transportation brokerage program in Plaintiff Taylor’s region, and do not offer a wheelchair 

accessible alternative to Ms. Taylor’s region.  Id. at 5, ¶¶ 36-39.  Because the Department denied 

her requests to provide NEMT and made no alternatives available to her, Ms. Taylor’s only 

means for getting to her medical appointments is using her vehicle and going with attendants.  Id. 
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at 7-8, ¶¶ 65-66.  The Department’s conduct during the administrative hearing reasonably led 

Ms. Taylor and her attendants to believe that the Department would, in fact, pay the attendants 

for their time.
8
  Id. at 12-13, ¶¶ 102-107. 

 If the Department provided transportation only through non-accessible taxicabs 

throughout the state, surely that would be a denial of “meaningful access” to otherwise eligible 

wheelchair users.  Similarly, if the Department provided that transportation only by agreeing to 

reimburse the mileage of those who could drive themselves, that would be a denial of meaningful 

access to otherwise eligible individuals with disabilities that keep them from driving.  In this 

case, the Department provides transportation through a wider array of means than in that 

hypothetical, but the denial of meaningful access is the same.  Indeed, in some ways the case for 

a denial of meaningful access is stronger here, because the fact that the Department provides 

transportation through a variety of means (some of which involve direct reimbursement of 

mileage, others of which involve paying a third-party service) shows that the benefit is the 

transportation, including a driver; not simply an allocation of money to help pay for 

transportation.  The fact that the Department pays for meals and lodging for escorts in addition to 

transportation acknowledges that some recipients will require an attendant or someone to 

accompany the client in addition to, not in lieu of a driver.   The Department pays for the entire 

                                                           

 
8
  Despite Ms. Taylor’s requests for NEMT service beginning in January of 2009, 

the Department did not inform Ms. Taylor about the per-mile-reimbursement policy prior to 

April 20, 2010, and the NEMT program information available on line for clients poses no such 

restriction.  The State Plan itself requires that clients of the NEMT program are to be “made 

aware” of NEMT services through a list of methods, including, without limitation, informational 

packets mailed to clients, on the website for the Department, and through the County Department 

of Social Services.  Id. at 16, ¶ 125; see also State Plan. 
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transportation benefit (mileage, use of vehicle, drivers, and, if needed, escorts, food and lodging) 

for everyone except eligible recipients whose disabilities require them to use wheelchairs, who 

cannot drive themselves and who do not have a volunteer or family member to drive them.  

Someone not in a wheelchair who cannot drive can receive transportation services.  Someone 

who can drive can receive reimbursement.  Someone with a vehicle who has a volunteer driver 

such as a legally responsible family member can receive services.  Refusing Ms. Taylor, who is a 

wheelchair user with a significant visual impairment and cannot drive herself, the same service 

wholly denies her the benefits of the Department’s NEMT program.    

B. Defendants’ NEMT program provides Ms. Taylor with a lesser and more 

burdensome benefit because of her disabilities. 

  

Ms. Taylor’s attendants are not volunteers.  Docket No. 22, at 7 ¶¶ 58-61.  Ms. Taylor’s 

attendants are paid employees under the CDASS program .  10 Colo. Code Regs. § 2505-

10:8.510 et seq.  Clients using this program must sign an agreement with a fiscal intermediary 

service (FMS) contracted by the Department.  Id. § 8.510.6.  Among other responsibilities, 

clients must agree to abide by all employment laws.  Id. § 8.510.6.8. CDASS clients hire, fire, 

train and supervise attendants.  Id. § 8.510.6.B.  CDASS clients determine the attendants’ 

schedules.  Id.  Clients must agree to pay attendants for all hours worked and cannot require 

attendants to work without pay.  Id. §8.510.15.  Program participants must comply with 

Colorado’s minimum wage law.  Id. § 8.510.6.8; 7 Colo. Code. Regs § 1103-1:3.  CDASS clients 

must ensure payment for any time when the attendant “is subject to the control of the employer,” 

including “all travel time spent at the control or direction of an employer[.]”  7 Colo. Code Regs. 

§ 1103-1(D).   
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The Department’s conduct in this case requires Ms. Taylor to become a de facto 

employer.  When a recipient is forced to become a de facto employer who must violate the 

requirements of the Colorado minimum wage law in order to receive transportation, the benefit 

of transportation provided through Medicaid is being so burdened and impaired that “meaningful 

access” to the benefit -- transportation to medical appointments -- has been denied.   

 Leslie Taylor cannot drive a vehicle because of her disabilities, and requires wheelchair 

accessible transportation.  Docket No. 22 at 5, ¶¶ 32-33.  Clients unable to drive, with no 

volunteer driver that do not require the use of a wheelchair can be and are provided a service 

where a company sends a vehicle to their home and picks them up.  Ms. Taylor is not.  

 The Department is required to “make reasonable modifications in policies, practices, or 

procedures when the modifications are necessary to avoid discrimination on the basis of 

disability, unless the public entity can demonstrate that making the modifications would 

fundamentally alter the nature of the service, program, or activity.”  28 C.F.R. § 35.130(b)(7); 

see also Alexander v. Choate, 469 U.S. 287, 301 (1985) (“[T]o assure meaningful access, 

reasonable accommodations in the grantee’s program or benefit may have to be made.”).  The 

ADA’s regulations make clear that the benefit provided to an individual with a disability cannot 

be inferior to that provided to others:   

A public entity, in providing any aid, benefit, or service, may not, directly or through 

contractual, licensing, or other arrangements, on the basis of disability— 

 

(i) Deny a qualified individual with a disability the opportunity to participate in or 

benefit from the aid, benefit, or service; 

 

(ii) Afford a qualified individual with a disability an opportunity to participate in 

or benefit from the aid, benefit, or service that is not equal to that afforded others; 
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(iii) Provide a qualified individual with a disability with an aid, benefit, or service 

that is not as effective in affording equal opportunity to obtain the same result, to 

gain the same benefit, or to reach the same level of achievement as that provided 

to others; 

 

(iv) Provide different or separate aids, benefits, or services to individuals with 

disabilities or to any class of individuals with disabilities than is provided to 

others unless such action is necessary to provide qualified individuals with 

disabilities with aids, benefits, or services that are as effective as those provided 

to others; 

 

. . .  

 

(vii) Otherwise limit a qualified individual with a disability in the enjoyment of 

any right, privilege, advantage, or opportunity enjoyed by others receiving the aid, 

benefit, or service. 

 

28 C.F.R. § 35.130(b)(1); accord 45 C.F.R. § 84.4 (similar regulation under Section 504). 

Because Ms. Taylor was unable to receive the full transportation benefit (that would include a 

driver paid by a company since she is unable to drive) due to her disability, she requested the 

CDASS policy be modified as a means of ensuring she continued to have drivers available to 

provide her with the transportation benefit.  The Department had already granted this same 

accommodation for her to receive non-medical transportation, which is a benefit under the HCBS 

waiver program, therefore she knew it was possible.  The Department rejected this method 

without explaining any justification that would support a fundamental alteration or undue burden 

defense.  Docket No. 22  at 12-13, ¶¶ 91, 100-101; see 28 C.F.R. § 35.130(B)(7). 

 Under the ADA and Section 504, the Department is, at least, required to provide each 

Medicaid recipient it serves the same package of services regardless of disability.   Choate, 469 

U.S. at 303; Cohon ex rel. Bass v. New Mexico Dept. of Health, 646 F.3d 717, 727 (2011); see 
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also Olmstead v. L.C. ex rel. Zimring, 527 U.S. 581, 603 (1999) (“We do not in this opinion hold 

that the ADA . . . requires States to ‘provide a certain level of benefits to individuals with 

disabilities.’  We do hold, however, that States must adhere to the ADA’s nondiscrimination 

requirement with regard to the services they in fact provide”) (internal citations omitted)); 

Rodriguez v. City of New York, 197 F.3d 611, 618 (2d Cir. 1999); (“The ADA requires only that 

a particular service provided to some not be denied to disabled people.”); Safe Air for Everyone 

v. Idaho, 469 F.Supp.2d 884, 889-90 (D. Idaho 2006) (“meaningful access does not require that 

the disabled receive a greater benefit but, instead, that the handicapped are provided equal access 

to the benefit offered by the state as provided to non-handicapped individuals.”).   

 [A]n otherwise qualified handicapped individual must be provided with meaningful 

access to the benefit that the grantee offers.  The benefit itself, of course, cannot be 

defined in a way that effectively denies otherwise qualified handicapped individuals the 

meaningful access to which they are entitled; to assure meaningful access, reasonable 

accommodations in the grantee's program or benefit may have to be made.   

 

Choate, 469 U.S. at 301.  The Department’s policy of reimbursing Ms. Taylor for mileage only, 

because it does not provide her with another wheelchair accessible alternative and driver, does 

not provide her with meaningful access.  Ms. Taylor, therefore, receives a lesser and more 

burdensome service because her disabilities.  With respect to Ms. Taylor’s request for 

modification of the CDASS policy, according to the Department of Justice, a state’s obligations 

under the ADA are independent from the requirements of the Medicaid program.
9
  Providing 

services beyond what a state currently provides under Medicaid may not cause a fundamental 

                                                           

 
9
 Statement of the Department of Justice on Enforcement of the Integration 

Mandate of Title II of the Americans with Disabilities Act and Olmstead v. L.C., available at 

http://www.ada.gov/olmstead/q&a_olmstead.htm (citing CMS, Olmstead Update No. 4, at 4 

(Jan. 10, 2001), available at https://www.cms.gov/smdl/downloads/smd011001a.pdf). 

http://www.ada.gov/olmstead/q&a_olmstead.htm
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alteration, and the ADA may require states to provide those services, under certain 

circumstances.  See n. 10.   

II. The cases relied upon by this Court to show “meaningful access” are inapposite.  
 

 Alexander v. Choate, 469 U.S. 287 (1985), is remarkably different from the case at bar.  

There, the state agreed to pay for fourteen days of inpatient hospitalization for everyone 

receiving Medicaid.  Choate, 469 U.S. at 289.  There was no argument that the plaintiffs’ 

disabilities kept them from accessing the fourteen days; instead, the argument was just that the 

fourteen days wouldn’t serve as high a percentage of the plaintiffs’ needs as it would serve of 

those without disabilities.  Id. at 289-291.  The Court said the relevant benefit was fourteen days, 

not adequate health care.  Id. at 303.  In the case at bar, Plaintiffs do not argue that the 

transportation service isn’t as valuable for Ms. Taylor as it is for others (which would be the 

equivalent of the Choate argument).  Instead, Ms. Taylor cannot use the transportation service 

because the Department provides it through a means that excludes wheelchair users who cannot 

drive themselves because of disability, and do not have a volunteer to do so.  Ms. Taylor is not 

seeking “adequate transportation;” she is instead seeking NEMT transportation services to be 

provided to her in the same way as the benefit is provided to everyone else.   

 The Tenth Circuit’s decision in Cohon ex rel. Bass v. New Mexico Dep’t of Health, 646 

F.3d 717 (10th Cir. 2011), is different from the case at bar for similar reasons.  The plaintiff in 

that case wasn’t saying that she couldn’t access the $97,000 worth of services that the state 

agreed to provide.  She was saying that that package of services did not fully meet her needs. 

Cohon, 646 F.3d at 725.  As this Court explained, in Cohon, the Tenth Circuit “stressed that 
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Medicaid does not guarantee equal results to all participants and cited Choate for the proposition 

that coverage limitations are permissible, even if the coverage, as limited, does not fully meet the 

needs of disabled recipients.”  See Order at 12 (quoting Cohon at 727 (internal citation omitted)).   

In the case at bar, Ms. Taylor does not argue that the transportation service fails to fully meet her 

needs; she argues that she cannot use the transportation service because she is not provided with 

what all other similarly situated program recipients get:  drivers who will transport them to 

medical appointments.  This is exactly the situation presented in the other cases cited by this 

Court:  Ms. Taylor is not seeking a benefit that the Department provides to no one else; she is 

instead seeking the same benefit the program provides to everyone.  See Rodriquez v. City of 

New York, 197 F.3d 611, 618 (2d Cir. 1999).  Ms. Taylor is seeking the same NEMT service -- 

transportation -- that all Medicaid recipients, who do not have disabilities that prevent them from 

driving, receive.  See Modderno v. King, 82 F.3d 1059, 1066 (D.C. Cir. 1996) (Ginsburg, J., 

concurring).  

 Similarly, Ms. Taylor’s request for a modification of the CDASS policy is not a request 

for something more than what the NEMT program provides.  It is, instead, a means of achieving 

the end of receiving the same NEMT service as everyone else in a nondiscriminatory manner.  

The Department denied her request even though its NEMT fee schedule permits payments to 

attendant/escorts, and has offered no other mode of transportation to her.  The Department, 

therefore, has forced Ms. Taylor into the role of an employer who must violate the law by paying 

her attendants less than minimum wage for the time they spent driving her.  The Department 

offers no reason why it cannot modify the rule under these circumstances. 
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CONCLUSION 

 Plaintiffs’ Amended Complaint establishes subject matter jurisdiction in this case because 

it sets forth sufficient facts to demonstrate Plaintiff Taylor is a qualified individual with a 

disability who, because of her disability, was subjected to discrimination by Defendants in the 

operation of their NEMT program.  Similarly, Plaintiffs’ complaint sets forth sufficient, 

nonconclusory allegations to show the relief flows plausibly from the facts alleged.  The facts 

alleged show Plaintiff Taylor was discriminated against by Defendants in the operation of their 

NEMT program because she was not provided meaningful access to the same benefit as all other 

Medicaid recipients based on her disability. 

 WHEREFORE, for the foregoing reasons, Plaintiffs respectfully request this Court vacate 

its Order granting Defendants’ Rule 12(b)(1) and Rule 12(b)(6) Motion to Dismiss Plaintiffs’ 

First Amended Complaint, see Order, Docket No. 38, and its Order entering Final Judgment, 

Docket No. 39, and enter a new Order denying Defendants’ Motion to Dismiss in its entirety. 

Dated:  March 27, 2013   Respectfully submitted,    

       

        /s/ Kevin W. Williams 

      Kevin W. Williams 

      Andrew C. Montoya 

      Colorado Cross-Disability Coalition 

      655 Broadway, Suite 775,  

      Denver, CO 80203 

      Telephone:  (303) 839-1775;  

      Facsimile: (303) 839-1782 

      E-mail: kwilliams@ccdconline.org 

      E-mail: amontoya@ccdconline.org 

     

      Attorneys for Plaintiff                                                                                                                                                             
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CERTIFICATE OF SERVICE 

 

I hereby certify that on March 27, 2013, I electronically filed the foregoing document 

with the Clerk of Court using the CM/ECF system, which will provide electronic service to the 

following: 

 

Jennifer L. Weaver 

Jennifer.Weaver@state.co.us 

 

 

        /s/ Jon Eric Stuebner        

      Jon Eric Stuebner 

      Colorado Cross-Disability Coalition 

       Legal Program Assistant 

 
 


