
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No.:  10-cv-03135-RPM-MJW

TIMOTHY P. FOX,

Plaintiff,

v.

MORREALE HOTELS, LLC., a Colorado limited liability company, and
SKETCH RESTAURANT, LLC d/b/a EL DIABLO, a Colorado limited liability company, 

Defendants.
                                                                                                                                                            

PLAINTIFF’S REPLY BRIEF IN SUPPORT OF MOTION TO STAY DISCOVERY AND
SCHEDULING ORDER PENDING RESOLUTION OF PLAINTIFF’S MOTION FOR

PARTIAL SUMMARY JUDGMENT
                                                                                                                                                            

Plaintiff, by and through the undersigned counsel, hereby submits this Reply Brief in

Support of Motion to Stay Discovery and Scheduling Order Pending Resolution of Plaintiff’s

Motion for Partial Summary Judgment.

INTRODUCTION

Recognizing as this Court has that this case has become overly and unnecessarily

contentious, Plaintiff filed his Motion to Stay Discovery and Scheduling Order Pending

Resolution of Plaintiff’s Motion for Partial Summary Judgment (“Motion to Stay,” doc. #63,

filed July 12, 2011) seeking to stop all discovery and hold all pending motions in abeyance until

such time as the Court rules on Plaintiff’s Motion for Partial Summary Judgment (doc #48, filed
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June 21, 2011).1  Defendants do not actually oppose a stay, but instead they want their Motion

for Protective Order to be heard first, before the Motion for Partial Summary Judgment. 

Defendants’ response to the Motion for Partial Summary Judgment was due on July 15, 2011,

but Defendants moved for a twenty-one day extension.  For the reasons set forth in Plaintiff’s

response to the request for extension (doc. #65, filed July 12, 2011) Plaintiff does not oppose a

brief extension of seven days.2

Defendants’ “opposition” to Plaintiff’s Motion to Stay is premised on two grounds: (1)

Defendants assert the stay will somehow prejudice Defendants and cost them money and, for

these reasons, according to Defendants, this Court should rule on Defendants’ Motion for

Protective Order before deciding the Motion for Partial Summary Judgment; and (2) any stay

should exclude Defendants’ Motion to Seal certain documents.  The first argument is without

merit and does not make sense.  The parties are in agreement that the issues raised in Plaintiff’s

Motion for Partial Summary Judgment are virtually identical to those raised in Defendants’ 

Motion for Protective Order and in Plaintiff’s response.  See, e.g., Def.’s Resp. To Mot. to Stay

at 1 (“Plaintiff’s Motion For Partial Summary Judgment . . . only rehashes issues already fully

briefed in connection with Defendants’ Motion For Protective Order.” ).  Regarding the second

reason, Plaintiff agrees Defendants’ Motion to Seal should proceed to hearing even if a stay is

granted, and undersigned counsel made Defendants’ counsel aware of that during counsel’s July

1  As explained infra Plaintiff and undersigned counsel have no objection and never have
had an objection to the Court hearing Defendants’ Motion to Seal.

2  Defendants’ Motion for Extension is still pending.

2
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11, 2011 Rule 7.1(A) telephone conference to discuss the Motion to Stay and in repeated

correspondence.3  Defendants determined they would oppose the Motion to Stay and made no

suggestion regarding how to treat the Motion to Seal separately until this response was filed. 

Defendants’ counsel even negotiated the terms of the subsequently filed Stipulated Motion for

Extensions of Time Pending Resolution of Plaintiff’s Motion to Stay (doc. #69, filed July 14,

2011) and never once raised the issue of treating the Motion to Seal separately.  Despite the fact

that Plaintiff disputes that the document Defendants seek to seal should be sealed, undersigned

counsel has gone to great lengths to enable Defendants to have the issue heard before the Court,

agreeing to Defendants’ counsel’s requests for expedited hearings and responding to the Motion

to Seal, and not opposing the motion itself.  See Declaration of Kevin W. Williams (“Williams

Dec.”) ¶¶ 4-7 & Exs. A-D.  To suggest that the Motion to Stay should be denied is disingenuous

and misrepresents the parties’ communications about the hearing of that motion.4

Plaintiff’s Motion for Stay will have the opposite effect of what Defendants argue in their

3  For the reasons set forth in Plaintiff’s Response to the Motion to Seal (doc. #55, filed
June 29, 2011), Plaintiff disagrees that the referenced documents should be placed under seal,
but Plaintiff has continued to agree with Defendants’ counsel that the motion can be heard.  It is
Defendants’ motion.  Respectfully, it is Defendants’ responsibility to see that their motion is
heard.

4  To date, the Court has not scheduled a hearing on this motion.  During a telephone
status conference with Magistrate Judge Watanabe on July 12, 2011, the Court took this motion
and the then pending four other motions under advisement.  See Minute Order (doc. #64, entered
July 12, 2011).  Undersigned counsel conferred with Defendants’ counsel one day before
regarding filing a Motion to Stay and informed the Court of that intent during the July 12 status
conference.  At no time during that conference did Defendants’ counsel raise the issue or even
suggest this pending motion be heard separately.  Nevertheless, Plaintiff does not oppose this
request.

3
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Response: It will conserve numerous costs and resources by determining as a matter of law what

Defendants have consistently throughout the course of this litigation referred to as “the

controlling legal standards.”  See, e.g., Motion for Protective Order (doc. #28, filed May 13,

2011) at 1, 2, 5, 7 & 8.  Once the legal standard regarding whether Defendants designed and

constructed elevated seating areas that are inaccessible to people who use wheelchairs in

compliance with the ADA’s alterations standards, that decision will obviate the need for

deciding most of the outstanding discovery motions and will set the course for the parties’

burdens going forward to trial.  Defendants’ argument that costs will increase due to

“duplicative” briefing is nonsensical in light of Defendants’ repeated admissions that the issues

and the briefing for both motions is nearly exactly the same.  Compare Pl.’s Resp. To Mot. For

Protective Order (doc. #38, filed May 28, 2011) at 13-23 with Pl.’s Mot. For Partial Sum. Judg.

(doc. #48, filed June 21, 2011).  The Argument sections in both pleadings are virtually identical

with one additional argument made in Plaintiff’s Motion for Partial Summary Judgment.5

As said, Defendants do not oppose a stay in this case; Response at 2, they simply want

their motion regarding discovery issues to be heard before Plaintiff’s motion requesting the

Court make a determination regarding the controlling law in this case.  Given that the exact same

issues are raised in both, and that there appear to be no genuine issues of disputed fact with

respect to the installation of the inaccessible dining areas, that does not make sense.  Plaintiff’s

5  Plaintiff points out in the Motion for Partial Summary Judgment that U.S. Department
of Justice, in implementing the 2010 Standards for Accessible Design, clarified the meaning of
Section 5.4 of the 1991 Standards to show that Defendants interpretation of that regulation has
been incorrect.  See Mot. For Partial Sum. Judg. at 10-12.

4
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requested stay should be granted as set forth in the proposed order and in the parties’ Stipulated

Motion for Extensions of Time Pending Resolution of Plaintiff’s Motion to Stay, and the Court

should set a separate hearing on Defendants’ Motion to Seal.

ARGUMENT

I. Defendants’ Arguments Against a Stay Fail to Rebut Plaintiff’s Showing of the
Necessary Elements Militating Toward Granting A Stay in This Case.

Plaintiff’s Motion to Stay provides an explanation of why each of the tests for granting a

stay in this case has been met pursuant to two recent District Court of Colorado cases:  String

Cheese Incident, LLC v. Stylus Shows, Inc., No. 02-cv-01934-LTB-PAC, 2006 WL 894955 at *2

(D. Colo., Mar. 30, 2006) and Minnesota Lawyers Mut. Ins. Co. v. Verdisco, No. 10-cv-01008-

REB-MEH, 2010 WL 3777543, at *1 (D. Colo., Sept. 20, 2010).  Defendants’ arguments as to

why its discovery motion should be heard before the summary judgment motion are (1) “the cost

of duplicative briefing;” (2) the purported need to “conserve judicial resources by resolving this

case in the routine order of discovery followed by dispositive motions;” and (3) to “prevent

unfairness and prejudice to defendants by permitting them to complete discovery before having

to respond to a summary judgment motion.”  Response at 2.  Defendants cite no authority for

why a motion directed at discovery issues should take precedence over a summary judgment

motion.

As Defendants have explained repeatedly throughout their briefs, the research needed for

and briefing of the summary judgment issue are identical to what the parties have already done

in briefing the Motion for Protective Order.  Response at 1 (the Motion for Partial Summary

5
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Judgment simply “rehash[es]” the issues briefed in the Motion for Protective Order).  There is

virtually no cost to this briefing other than counsel needing to address the requirements of Rule

56 rather than Rule 26.  In addition, because Defendants’ response to the Motion for Partial

Summary Judgment was due last Friday, July 15, and this Court has not yet granted Defendants

an extension, counsel has, most likely, conducted any additional research at this time.  The

response should be ready to go, and it would behoove Defendants if a stay is imposed so counsel

for both parties can focus their time and energy on the controlling legal issue.

Defendants’ arguments regarding “turning the normal course of litigation on its head” by

disallowing discovery before deciding summary judgment is also without merit and is misplaced. 

Defendants’ Motion for Protective Order seeks to prevent Plaintiff from discovering certain

facts.  Plaintiff’s Motion for Partial Summary Judgment demonstrates that with respect to the

subject matter of the motion -- inaccessible raised dining areas -- no factual discovery is needed. 

As set forth in the Motion for Partial Summary Judgment, with respect to the Defendants’

installation of the inaccessible raised seating areas, there appears to be no need for discovery.6 

The parties agree that Defendants installed the elevated areas, that they are not accessible, and

that it was feasible for Defendants to make those areas accessible.  See Mot. for Partial Sum.

Judg., “Movant’s Statement of Material Facts,” at 2-3.  

6  Plaintiff filed a Motion for Partial Summary Judgment that addresses only whether
building inaccessible dining areas violates the ADA.  Although Plaintiff believes a ruling on this
issue and an injunction compelling access will help resolve most of the ADA accessibility
violations inside the restaurant, there remain factual disputes concerning accessibility in other
areas of the restaurant, Plaintiff’s damages under state law, others who may have experienced
discrimination, etc. These issues have no bearing on the single question raised in the motion.

6
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To the extent Defendants would like to raise disputed issues of fact, they may do so in

responding to the summary judgment motion, but they hardly need discovery from Plaintiff to

determine whether they built inaccessible raised seating areas.  See Defendants’ Response at 2

(“Furthermore, using Plaintiff’s Motion For Partial Summary Judgment to resolve the parties’

dispute over the permissible scope of discovery would subject defendants to the risk of the entry

of summary judgment against them on plaintiff’s First Claim For Relief before they even receive

responses to their pending discovery requests to plaintiff and have the opportunity to depose

him.”) (Emphasis in original.)  Such is specifically contemplated in Rule 56, which states “a

party may file a motion for summary judgment at any time until 30 days after the close of all

discovery.”  The deposition of Mr. Fox is not needed in order for Defendants to address whether

they or their agents designed and built inaccessible elevated dining areas in their restaurant. 

Plaintiff Fox has no information that would be relevant to these facts.  Defendants have not yet

requested a date for Mr. Fox’s deposition.  Defendants’ sudden need for discovery seems to have

surfaced for the sole purpose of manufacturing an argument in opposition to the requested stay;

however, no discovery Defendants could obtain from Plaintiff Fox would have any bearing on

the summary judgment question.

It also bears noting Defendants never served any discovery requests on Plaintiff until

4:30 p.m. by hand delivery on July 8, 2011.  It is highly unclear what the rush was.  Defendants

serving these requests just prior to the filing of their Response to the Motion to Stay and months

after the filing of their Motion for Protective Order also seems like an afterthought in an effort to

bolster their argument that its discovery motion be heard before the summary judgment motion. 

7
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Also, drafting these requests and sending them by courier added costs for Defendants that were

unnecessary given all parties’ agreement that a stay is appropriate.  The parties agreed and this

Court has ordered the parties may serve such documents by e-mail to help save time and money.7

II. Controlling Issues of Law Should Be Decided Pursuant to Federal Rule of Civil
Procedure 56, Not Rule 26.

Despite the fact that the exact same legal issues are set forth in Defendants’ Motion for

Protective Order and Plaintiff’s Motion for Partial Summary Judgment, Defendants argue that

this Court should decide the discovery motion first.  There is no logical or practical reason for

doing so; doing so is, in fact, inappropriate.  See Soc. of Professional Engineering Employees in

Aerospace, IFPTE Local 2001, AFL-CIO v. The Boeing Co., Nos. 05-1251-MLB,

07-1043-MLB, 2009 WL 3711599, at *8, n.16 (D. Kan., Nov. 3, 2009) (Defendants’ argument in

support of a requested protective order “go to the merits of plaintiffs’ claims and should be

asserted in an appropriate dispositive motion. [Defendants] have had ample opportunity to file a

motion to dismiss or for summary judgment and the court will not resolve the merits of

plaintiffs’ claims in a motion for a protective order concerning [discovery].”).

Plaintiff’s Motion for Partial Summary Judgment is brought pursuant to Fed. R. Civ. P.

56 and will be dispositive of one of the most contested issues in this case: Did Defendants

violate the ADA by building inaccessible dining areas where nearly all seating is located that

7  See Scheduling Order § 5.f (“The parties agree to exchange all documents, including
correspondence and discovery documents, electronically by e-mail when practicable or by disk,
if e-mail is not practicable where documents are available in electronic format. In some
instances, to the extent the parties agree, documents may be exchanged in hard copy format.) 
Undersigned counsel has no idea why Defendants’ counsel felt the need to pay a courier to rush
discovery requests over and would gladly have accepted them by e-mail.

8
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could otherwise be accessed by individuals who use wheelchairs if access had been provided?  If

the answer is yes and an injunction issues requiring these seating areas to be made accessible,

this will resolve most of Plaintiff’s claims with respect to interior restaurant accessibility.  On

the other hand, Defendants’ motion, directed at discovery issues, is brought pursuant to Fed. R.

Civ. P. 26(c).  Although the legal and factual issues in both motions are virtually identical, these

are two very different motions: Summary judgment in this case decides as a matter of law that a

violation of the ADA did or did not occur, whereas a request for protective order determines

only the scope of discovery of facts, which in this case, appear not be relevant to the substance of

the summary judgment issue.  

At the time Plaintiff filed his Motion for Partial Summary Judgment, United States

Senior District Court Judge Richard Matsch had not referred any aspect of the case to Magistrate

Judge Michael Watanabe.  As such, Judge Matsch would have been in the position of deciding

both the Motion for Protective Order and the Motion for Summary Judgment.  On July 7, 2011,

this Court entered its Order of Reference to Magistrate Judge for Non-dispositive Motions (doc.

#60), retaining authority only to hear dispositive motions, which, in this case, is Plaintiff’s

Motion for Partial Summary Judgment.  As such, now the Magistrate Judge will be deciding the

Motion for Protective Order, and the District Court Judge will be deciding the Motion for

Summary Judgment.8   Given that both motions seek a determination of the “controlling law” in

8  It is unclear why Defendants speculate that the Court might refer the Motion for Partial
Summary Judgment to the Magistrate Judge, see Response at 4 (“Given Judge Matsch’s referral
of Defendants’ Motion For Protective Order, he very well may refer the Motion For Partial
Summary Judgment for a recommendation from Judge Watanabe after that motion is fully
briefed, resulting in yet additional delay.”). 

9
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this case, the risk of inconsistent decisions is substantial, and the consequences that could occur

if both judges ruled in contradiction of each other could be very complicated and expensive.9 

What is needed in this case is one judge deciding one controlling legal issue that will then apply

to all aspects of this case moving forward, including discovery.

Rules 56 and 26 have very different mechanisms for appeal and standards of review if a

party believes the Court has made a wrong decision.  An appeal of this Court’s decision on a

Rule 56 motion is made directly to the Tenth Circuit Court of Appeals and the standard of review

is as follows:  Review of a motion for summary judgment is de novo, and the appellate court will

apply the same standard as the district court   Mountain Highlands, L.L.C., v. Hendricks, 616

F.3d 1167, 1169 (10th Cir. 2010); Gwinn v. Awmiller, 354 F.3d 1211, 1215 (10th Cir. 2004).

Summary judgment is appropriate “if the movant shows that there is no genuine dispute as to any

material fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). 

The process for appealing an adverse decision on the Rule 26(c) motion is entirely

different, more cumbersome and likely more expensive.  If either party believes the Magistrate

Judge has ruled incorrectly on the Rule 26 motion, as Defendants concede, objections would

have to be filed with the District Court Judge pursuant to Fed. R. Civ. P. 72.  Def. Resp. To Mot.

To Stay at 5-6 (“If either party files an objection, then Judge Matsch, when ruling on the Motion

For Partial Summary Judgment, would follow his own decision resulting from his ruling upon

the objection. Hence, there is no risk that Plaintiff’s Motion For Partial Summary Judgment

9  In the event of conflicting decisions, the parties would be forced to either complete
discovery that is later determined to be beyond the permissible scope and thusly useless, or to
complete a second round of discovery which was previously held beyond the permissible scope.

10
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would be decided under a different legal standard than Defendants’ Motion For Protective

Order.”).  Again, Defendants’ argument is wrong.  

The standard of review by the District Court Judge for non-dispositive objections is de

novo review of “any part of the magistrate judge’s disposition that has been properly objected

to.”  Fed. R. Civ. P. 72(b)(3).  “The district judge may accept, reject, or modify the

recommended disposition; receive further evidence; or return the matter to the magistrate judge

with instructions.”  Id.  The Court may modify or set aside any portion of the order if the Court

finds it to be “clearly erroneous or contrary to law;” under this standard of review, the Court

must affirm the order unless, based on the record, the Court is “left with the definite and firm

conviction that a mistake has been committed.”  Williams v. Williams, Civil Action No. 09-cv-

01938-WDM-MJW, 2011 WL 1595640, *3 (D. Colo., Apr. 27, 2011) (quoting Allen v. Sybase,

Inc., 468 F.3d 642, 658 (10th Cir. 2006) (quotations omitted)).  This additional and intervening

step would cause further time, delay and expense.  Only after objections have been filed and

ruled upon and at the conclusion of the case could the matter be taken to the Tenth Circuit Court

of Appeals. 

The decision to issue a protective order rests within the sound discretion of the trial court.

Wang v. Hsu, 919 F.2d 130, 130 (10th Cir.1990). Such protection is warranted, upon a showing

of good cause, to “protect a party or person from annoyance, embarrassment, oppression, or

undue burden or expense.”  Fed. R. Civ. P. 26(c). “To be sure, Rule 26(c) confers broad

discretion on the trial court to decide when a protective order is appropriate and what degree of

protection is required.”  Seattle Times Co. v. Rhinehart, 467 U.S. 20, 36 (1984) (“The trial court

11
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is in the best position to weigh fairly the competing needs and interests of parties affected by

discovery. The unique character of the discovery process requires that the trial court have

substantial latitude to fashion protective orders.”).  Either party contesting the Magistrate

Judge’s ruling on the Rule 26 motion would need to go to far greater lengths to appeal

successfully that decision than would be the case if this Court decides the motion for summary

judgment first.  Because the issues set forth in both motions involve the “controlling issues of

law” in this case, the appropriate avenue for resolution is Rule 56 because there “is no genuine

dispute as to any material fact and the movant is entitled to judgment as a matter of law.”  

Finally, Defendants are simply incorrect that there is no likelihood that inconsistent

rulings on the protective order and summary judgment motions could occur or what the effect

would be.  A decision on Plaintiff’s summary judgment motion not only would address and

resolve the discovery concerns raised in Defendants’ protective order motion, but would also

resolve and obviate the need for several of the other outstanding motions in this case.

CONCLUSION

Plaintiff’s request for a stay of all proceedings -- a temporary cease-fire in the midst of

what the Court has already described as “contentious discovery disputes” -- should be welcomed

by Defendants.  A stay would allow the parties to step back, take a deep breath, cease discovery

and the bickering for awhile and allow the Court to decide one legal issue in this case that

everyone agrees is of paramount importance.  Defendants do not deny a stay is warranted, but

instead of agreeing to it, they seek to have this Court decide the key legal issue on a Rule 26(c)

motion, rather than on a Rule 56 motion.  This convoluted strategy -- given the history of this

12
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litigation -- virtually guarantees further motions, more fighting, and additional delay and expense

for the parties.  The worst potential consequence of Defendants’ misguided strategy is

conflicting decisions between the Magistrate Judge on the Rule 26 motion and the District Court

on the Rule 56 motion.  This Court should not permit such inefficiency and confusion.  Plaintiff

requests this Court enter a stay of all proceedings with the exception of allowing a hearing on

Defendants’ Motion to Seal as explained above.10

Dated: July 18, 2011 Respectfully submitted,

COLORADO CROSS-DISABILITY COALITION
LEGAL PROGRAM

 /s/ Kevin W. Williams                                            
                                                                   Kevin W. Williams

Andrew C. Montoya
655 Broadway, Suite 775
Denver, CO 80203
Telephone:  (303) 839-1775
Facsimile: (303) 839-1782
E-mail: kwilliams@ccdconline.org
E-mail: amontoya@ccdconline.org

                                            
Attorneys for Plaintiff

10  Plaintiff requests that a hearing on Defendants’ Motion to Seal be expedited to avoid
any more briefing by Defendants’ counsel implying Plaintiff has impeded a hearing on the
motion or engaged in other wrongdoing.

13
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CERTIFICATE OF SERVICE

I hereby certify that on July 18, 2011, I electronically filed the foregoing document with
the Clerk of Court using the CM/ECF system, which will provide electronic service to the
following:

Philip L. Gordon
Jack D. Patten, III
pgordon@littler.com
jpatten@littler.com

 /s/ Briana McCarten       
Briana McCarten
Legal Program Assistant
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