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i 
 

RULE 26.1 CORPORATE DISCLOSURE STATEMENT 
 
The Colorado Cross-Disability Coalition is a Colorado non-profit 

corporation.  It has no parent entity, and there are no publicly held entities that 

have an ownership interest in the Colorado Cross-Disability Coalition.
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STATEMENT OF RELATED CASES 
 
There are no prior or related appeals in this matter.  
 

JURISDICTIONAL STATEMENT 
 
This Court has jurisdiction over the issues pursuant to 28 U.S.C. § 1291. 

STATEMENT OF THE ISSUES 
 
The following issues are presented for review in this appeal: 
 
1. Does the Department’s restriction of per-mile reimbursement only to 

NEMT-eligible Medicaid recipients who have disabilities that require them to have 

an attendant travel with them to drive them to those appointments and who must 

travel with them to provide personal care assistance while away from home deny 

such disabled Medicaid recipients meaningful access to the NEMT program? 

2. Does the Department’s restriction of per-mile reimbursement only to 

NEMT-eligible Medicaid recipients who have disabilities that require them to have 

an attendant travel with them to drive them to those appointments and who must 

travel with them to provide personal care assistance while away from home, which 

requires such disabled Medicaid recipients to make payments to the attendant and 

act in the role of an employer discriminate against such disabled Medicaid 
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recipients in violation of Title II of the Americans with Disabilities Act and 

Section 504 of the Rehabilitation Act? 

3. Would the District Court’s misapprehension of the Department’s 

NEMT rules in both its original Order granting the Department’s Motion to 

Dismiss and in its Order denying Plaintiff-Appellants’ Motion for Reconsideration 

lead to manifest injustice as applied to disabled Medicaid recipients who require a 

driver for NEMT appointments who must also have that person travel with them to 

provide personal care assistance? 

STATEMENT OF THE CASE 
 
Leslie Taylor is a person with significant disabilities as defined under the 

Americans with Disabilities Act, 42 U.S.C. § 12102, and is eligible for Medicaid. 

Aplt. App. at 30 (Order Granting Motion to Dismiss (“Order”) at 1). She has often 

required the use of a wheelchair and has a visual impairment that prevents her from 

driving. Id. Because of her disabilities, she has often required and will sometimes 

still require an attendant to accompany her when she leaves her home to assist with 

her personal care and other healthcare related needs. Id. Ms. Taylor lives in 

Cahone, Colorado. Id.  Beginning in January 2009, Ms. Taylor’s medical needs 

required her to travel to Cortez, Durango and Dolores, Colorado, and to 

Farmington, New Mexico for nonemergency, but medically necessary 
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appointments. Id. at 31 (Order at 2). These appointments varied between 26 and 

nearly 100 miles from Ms. Taylor’s home, and the time spent at these 

appointments was, at times, extensive. Id. at 31 (Order at 2). Ms. Taylor owns a car 

in which she can be driven to appointments, but she does not have friends or 

family who can drive her. Id.  

Ms. Taylor has personal care attendants who provide Ms. Taylor with health 

maintenance, personal care services and homemaker services in her home. Id.at 5 

(Am. Cpt. at 5 ¶ 34). These attendants are paid for their services under the 

Colorado Consumer Directed Attendant Support Services (“CDASS”) program. 

Id.at 6-7 (Am. Cpt. at 6-7 ¶¶ 51-55). With two exceptions, since 2009, Ms. 

Taylor’s attendants have driven her to her non-emergency medical appointments 

because Ms. Taylor had no one else to drive her, and required her attendants on the 

trips to provide health maintenance and personal care services while away from her 

home. Id. at 5, 10 (Am. Cpt. at 5, 10 ¶¶ 35, 85-90).1 Jacob Cooke and Nicole 

                                           
1 

On April 4, 2013, Ms. Taylor turned 60 years of age. At that time, she 
became eligible for the Dolores County Senior Services transportation service. 
That service now meets some, but not all, of Ms. Taylor’s NEMT needs. Ms. 
Taylor was excluded from the Dolores County Senior Services transportation 
service prior to April 4, 2013. Ms. Taylor still needs her attendants to travel with 
her and transport her to NEMT appointments when that service is not available and 
needs attendants travel with her during some appointments even when that service 
is available. 
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Cooke are the two attendants who went with Ms. Taylor on her NEMT trips. Id. at 

10 (Am. Cpt. at 10 ¶¶ 85-86). Because of her disabilities, Ms. Taylor could not 

have gone on these NEMT trips without the assistance of her attendants. Id. at 3, 

10 (Am. Cpt. at 3, 10 ¶¶ 14-15, 87-90). The Colorado Cross-Disability Coalition 

(“CCDC”) is a statewide disability rights membership organization of which the 

individual plaintiffs are members. Id. at 3-4 (Am. Cpt. at 3-4 ¶¶ 16, 22, 25, 26). 

Defendants, the Department of Health Care Policy and Financing and its 

director Sue Birch in her official capacity (collectively “the Department”), 

administer Colorado’s Medicaid program. Id. at 31 (Order at 2). As part of the 

Medicaid program, the Department administers the Colorado Consumer Directed 

Attendant Support Services (“CDASS”) program. Id. The Department also 

administers the Non-Emergent Medical Transportation (“NEMT”) program. Id. at 

31-32 (Order at 2-3). CDASS pays an hourly wage to Ms. Taylor’s attendants only 

when they provide personal care within the meaning of the CDASS regulations. Id. 

at 31 (Order at 2). The Department will not use CDASS funds to pay Ms. Taylor’s 

attendants for driving time or any other time spent with her during these 

appointments, except when they intermittently provide personal care. Id. at 32 

(Order at 3); see 10 Colo. Code Regs. § 2505-10:8.489.30(Q) (CDASS policy 

disallowing payment to attendants for personal care services when accompanying 
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clients). Personal care activities do not encompass the time CDASS employees 

spend driving and waiting for CDASS clients at appointments. 10 Colo. Code 

Regs. § 2505-10:8.489.30(Q). The NEMT benefit provides transportation to and 

from medically necessary appointments to Medicaid recipients who, like Ms. 

Taylor, do not have other means of transportation. Id. at 31-32 (Order at 2-3). In 

more populated counties, NEMT contracts with a third party broker to arrange for 

transportation services. Id. at 32 (Order at 3). In less populated counties, under the 

State Plan and in accordance with Department rules, the Department does not use a 

broker and expects County Departments of Human Services to assist clients with 

arranging transportation. These County Departments use Department guidance for 

determining what and how much will be paid and to whom. There is no specific 

rule explaining how the County Department would provide NEMT services or how 

the Department will authorize and reimburse such services, with the following 

caveats that were set forth in the Department’s State Plan regarding NEMT 

service: the County departments of human/social services would provide service; 

payment is to be made for the least expensive transportation “suitable to the clients 

condition.” Id. at 15-16 (Am. Cpt. ¶¶ 15-16, 125).2 In determining the type of 

                                           
 2  See also STATE PLAN UNDER TITLE XIX OF THE SOCIAL 
SECURITY ACT MEDICAL ASSISTANCEPROGRAM, Attachment 3.1-D,  
METHODS OF ASSURING TRANSPORTATION, available on the Department’s 
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service authorized, the following considerations are to be made: the distance to be 

traveled, transportation methods available, treatment facilities available, and the 

physical condition and welfare of the client. Id. at 16 (Am. Cpt. at 16 ¶ 125). 

Reimbursable NEMT methods shall include personal vehicle, ambulance, taxi, 

mobility vehicle, wheelchair van, bus, train, air, and other forms of public and 

private conveyance. Reimbursement for non-brokered NEMT shall be the lower of 

submitted charges or fee schedule rate as determined by the Department. Id. during 

the relevant times covered in this Amended Complaint, the NEMT program did not 

provide a wheelchair-accessible transportation service in Ms. Taylor’s area for 

which she was eligible. Id. at 32 (Order at 3). The Department’s State Plan requires 

that clients are to be made aware of NEMT services that are available to them 

through the following methods: informational packet mailed to all newly enrolled 

Medicaid clients; official website of the Department; a Customer Service Contact 

Center; and county departments of human and social services. Id. at 15-16 (Am. 

Cpt. at 15-16 ¶ 125). On the official website of the Department, the fee schedule is 

posted. See id. at 47-48 (printout of fee schedule); see also n.3 infra. The District 

Court relied heavily on the notion that reimbursements under the NEMT program 

                                                                                                                   
website at https://www.colorado.gov/pacific/sites/default/files/3.1_D%20-
%20Methods%20of%20Assuring%20Transportation.pdf (last accessed October 9, 
2014). 

Appellate Case: 14-1161     Document: 01019324643     Date Filed: 10/13/2014     Page: 14     



7 
 

are allotted “according to a fixed fee schedule.” Id. at 43 (Order at 14). The 

Department does describe broadly on its website what fees may be charged.3 Those 

services include payment for “patient attendant/escort.” Id. at 47-48 (Department’s 

NEMT fee schedule).  

For many months in 2009, the Department corresponded with Ms. Taylor 

and Julie Reiskin (the Executive Director of CCDC who was working as an 

advocate for Ms. Taylor) regarding finding a way to pay the attendants for all of 

their time. Id. at 8-9 (Am. Cpt. at 8-9 ¶¶ 72-81). The attendants had every reason to 

believe, since before this case began and during this case, that they would be paid 

because the Department told Ms. Reiskin it would come up with a way to pay 

them, a subject that had been under discussion since Ms. Reiskin’s letter of 

February 2009, and because the issue has been under review by the administrative 

court and state and federal courts since the Department suddenly changed its 

policy. Id.; see also id. at 32-33 & n.4 (Order at 3-4). Because the Department did 

not provide any other method of NEMT for Ms. Taylor, out of necessity, in 

February 2009, Ms. Taylor’s attendants began transporting her to and from her 

medical appointments. Id. at 10 (Am. Cpt. at 10 ¶¶ 84-90). Ms. Reiskin wrote to 
                                           
3
 

https://www.colorado.gov/pacific/sites/default/files/Transportation%20Rates%20a
nd%20PAR%20Requirements%20%2810-12%29.pdf (last accessed on October 
13, 2014). 
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Sue Williamson, then the Department’s Deputy Director for Client and Community 

Relations, requesting that the Department pay Ms. Taylor’s attendants for the time 

they spend traveling with her during NEMT appointments. Id. at 6-9 (Am. Cpt. at 

8-9 ¶¶ 76-80). Ms. Reiskin’s letter was very specific and suggested two options for 

assuring NEMT transportation to Ms. Taylor: (1) the Department would allow 

Plaintiff Taylor to use the CDASS program to pay an attendant for time spent 

accompanying her and driving her to her NEMT appointments; or (2) the 

Department would pay Ms. Taylor a flat mileage rate for using her own car and 

would pay Plaintiff Taylor’s attendant their lowest hourly rate paid under the 

CDASS program for time spent accompanying Ms. Taylor. Id. at 9 (Am. Cpt. at 9 

¶ 80). Ms. Reiskin made clear in her letter that she was requesting a reasonable 

modification of the Department’s policies, practices and procedures under the 

ADA. Id. Sue Williamson responded that Defendants would find a way to get Ms. 

Taylor’s attendants paid for the NEMT. Id. at 9 (Am. Cpt. at 9 ¶ 81). In an e-mail 

message to Julie Reiskin dated March 17, 2009, Sue Williamson stated:  

I’m sorry for the misunderstanding. What I am proposing is that 
Leslie get reimbursed for her mileage/gas and pay that to someone to 
drive her to her appointments - it can be the same person that serves as 
her attendant CDASS hours will be used when Leslie needs help in 
and out of the car and during her visits at the provider’s office. This is 
what I thought we had agreed to. We don’t adjust CDASS allocations 
for transportation needs per se, but can adjust the hours for the 
personal care needs.” Id. at 11 (Am. Cpt. at 11 ¶ 91).  
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Ms. Reiskin responded on March 18, 2009:  

 
That is fine if the aides get paid out of another pot. She had been 
paying out of cdass [sic] but we can have them paid by the county if 1. 
The hourly rate is no less including overtime as there are trips that are 
10-16 hour days; 2. That they do not have to wait more than 2 weeks 
for pay from date of submission. Please provide a form and billing 
instructions and tell us how you want to handle the transportation that 
has been provided since we made this request.” Id. at 11 (Am. Cpt. at 
11 ¶ 92.)  
 
Ms. Williamson responded, “Thanks. I’ll work with Renee on the piece with 

the county.” Id. at 11 (Am. Cpt. at 11 ¶ 93.) The Department denied Ms. Reiskin’s 

request that the Department modify its CDASS policy to pay the attendants for 

time they spent traveling with Ms. Taylor for these appointments, id. at 11-12 (Am. 

Cpt. at 11, 12 ¶¶ 91, 100), but that left open the question whether the Department 

would authorize payment pursuant to the NEMT program. Because the Department 

did not provide Ms. Reiskin with any type of form to submit the attendants’ time to 

the County for reimbursement of attendant time as she requested, Plaintiff Taylor 

and Ms. Reiskin developed a form for reimbursement of mileage for Ms. Taylor 

for use of her vehicle and for reimbursement for the attendants for the time they 

spent accompanying her to her NEMT appointments; Ms. Taylor began submitting 

these forms of the county. Id. at 11 (Am. Cpt. at 11 ¶¶ 95-96.) The county did send 

reimbursement checks to Ms. Taylor for the per-mileage rate, but did not send 
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payment for the attendants’ time. Id. at 12 (Am. Cpt. at 12 ¶¶ 98-99.) During times 

material to this case, the per-mile reimbursement rate was $.37, $.38, or $.39 per-

mile. Id. at 13 (Am. Cpt. at 13 ¶ 109); see also id. at 32 (Order at 3). Ms. Taylor 

filed an administrative appeal seeking reimbursement of the attendants’ time. On 

December 23, 2009, Dolores County issued a check to Plaintiff Taylor in the 

amount of $1,107.00 for “Med Trans – Attendants;” Dolores County did not 

provide Plaintiff Taylor with any further documentation explaining the check, and 

the check was payable to Ms. Taylor rather than the attendants. Id. at 12, 13 (Am. 

Cpt. at 12 ¶¶ 102-03, 107). A hearing on the NEMT case was scheduled in the 

State Office of Administrative Court on December 28, 2009. Id. (Am. Cpt. at 12 ¶ 

104). On December 23, 2009, the Department’s Transportation Coordinator, Renee 

Robinson, filed a Motion to Dismiss in the administrative action stating the 

following: “The client has been issued a check for her attendants travel hours. I 

have attached a copy of the check in the amount of $1107.00 from Delores [sic] 

County.” Id. (Am. Cpt. at 12 ¶ 105). The administrative court hearing was 

continued. On January 13, 2010, Defendants, represented by counsel, filed another 

Motion to Dismiss in the administrative appeal on the basis that Defendants had -- 

reimbursed Petitioner for non-emergent medical transportation 
attendant care and mileage to and from medical appointments. Check 
number 004172 covers mileage reimbursement. Exhibit 1. Check 
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number 001557 covers attendant reimbursement. Exhibit 2. Id. at 13 
(Am. Cpt. at 13 ¶ 106).  
 
Twice in the administrative court, the Department referred to the check in 

the amount of $1107.00 as a separate payment from mileage intended to 

compensate the attendants for their traveling time. Unfortunately, Ms. Taylor had 

no choice but to return the check to the Department for reasons explained in the 

Amended Complaint. Id. at 13 (Am. Cpt. at 13 ¶ 107). Instead of correcting the 

problems Ms. Taylor raised concerning the issuance of the check, the Department 

never authorized the County to reissue payment for the time the attendants spent 

driving and accompanying Ms. Taylor to her NEMT appointments, and the 

Department never explained why it did not authorize or re-issue correct payments. 

Id. (Am. Cpt. at 13 ¶¶ 107). After twice submitting motions to the administrative 

court stating that the administrative case should be dismissed because the 

attendants had been paid for their accompanying time apart from the mileage 

reimbursement to Ms. Taylor, the Department instituted a new tactic. It filed its 

third motion to dismiss on April 20, 2010. Id. at 14 (Am. Cpt. at 14 ¶¶ 119-20). In 

that motion, for the first time, the Department argued the case should be dismissed 

because: “Petitioner’s NEMT is reimbursed on a per-mile basis. This 

reimbursement is the recipient’s compensation for all expenses of NEMT including 

gas, mileage and driver.” Id. (Am. Cpt. at 14 ¶ 120). This was the first time in the 
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fourteen months of discussion that the plaintiffs ever heard that the attendants were 

not going to be compensated for their hourly rate for the time spent accompanying 

Ms. Taylor on the NEMT trips. This new system was never communicated to Ms. 

Taylor prior to its recitation in the third Motion to Dismiss.  It was not then, nor 

has it been since, published in any rule concerning the NEMT program. 

Ms. Taylor lives on a fixed income and the mileage reimbursement rate is 

not sufficient for her to pay for gas, maintenance, car insurance, and pay her 

attendants the minimum wage for the time they spend transporting her to 

appointments. Id. at 32 (Order at 3). 

In this lawsuit filed in the federal District Court, Plaintiffs allege that the 

Defendants’ changed NEMT policy discriminates against Ms. Taylor by reason of 

her disability because the per-mile reimbursement covers the full cost of 

transportation for non-disabled individuals and for individuals with disabilities 

who can drive themselves or who do not need attendant care when they go to their 

NEMT appointments, but it does not cover the cost of attendants driving or the 

time attendants must spend with individuals who, because of their disabilities, 

require an attendant to travel with them to medical appointments. Id. at 33 (Order 

at 4). Plaintiffs also allege that the NEMT policy is discriminatory on its face 

because it prohibits individuals with disabilities that require them to travel with 
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attendants who they need to assist them and to drive them to medical appointments 

from paying the attendants a reasonable wage, and requires them to manage 

payment of the attendants when all other NEMT clients get all services -- including 

payment of the driver -- covered by the Department. Id. Plaintiffs claim the 

Department’s conduct has harmed Jacob Cooke and Nicole Cooke, because they 

have been denied fair compensation for the time they spent traveling with Ms. 

Taylor, which was needed because of Ms. Taylor’s disabilities. Id. CCDC also 

claims damages, because as an organization, it was forced to divert resources to 

assist Ms. Taylor with getting appropriate NEMT services. Id. at 21-22 (Am. Cpt. 

at 4, 20-22 ¶¶ 26, 148-161). Plaintiffs in this case seek injunctive relief that would 

require the Department to reasonably modify the CDASS program or use or 

modify the NEMT program to pay reasonable rates to attendants who must spend 

significant time with Ms. Taylor, due to her disabilities, during lengthy NEMT 

trips such as those taken by this Taylor and her attendants. Plaintiffs seek an 

injunction in this case that would require adequate wages to be paid to Ms. 

Taylor’s attendants for these trips taken so that she is not forced to violate state 

labor and employment laws by having attendants travel with her without adequate 

pay. 

SUMMARY OF ARGUMENT 
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The Department’s actions in this case are arbitrary and capricious, 

discriminate on the basis of Ms. Taylor’s disabilities and are not in accordance 

with the law. The applicable legal standards in this case pertaining to the NEMT 

program allow the Department broad discretion in how it operates its NEMT 

program. Nothing in that program restricts the Department to paying Ms. Taylor 

only a per-mile reimbursement in this case. The key to the NEMT program, and 

what Federal law requires, is that the Department must “assure transportation,” and 

the Department has at its disposal multiple means of doing so, which include, 

without limitation, payment for air travel, payment for the hotel lodging and meals, 

and payment for drivers who must spend time traveling with and waiting for 

NEMT clients. See, e.g., the “Non-Emergent Medical Transportation (NEMT)” 

page on the Department’s website.4 In addition, facts in this case, which were 

ignored by the District Court, show that the Department itself recognized that it 

could, under the NEMT program, authorize payment to the attendants for the time 

they spent traveling with Ms. Taylor to her NEMT appointments. Aplt. App. at 12-

13 (Am. Cpt. at 12-13 ¶¶ 102-06). The “rule” regarding restricting NEMT 

payments to the per-mile reimbursement rate was an arbitrary and capricious rule 

                                           
4  https://www.colorado.gov/pacific/hcpf/non-emergent-medical-

transportation (last accessed October 13, 2014).
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reached only as a result of the Department trying to avoid having a hearing in this 

case, after attempting to make payment to Ms. Taylor for her attendants’ time. 

Prior to the Department announcing this new “rule” for the first time in its third 

motion to dismiss during the administrative appeal, the Department made clear that 

it would work with Leslie Taylor and Julie Reiskin to find a way to get the 

attendants paid for their time and made an effort to do so by authorizing the 

County to make a payment for “Med-Trans -- Attendant” time. Ms. Taylor’s 

attendants relied upon the Department’s representations in continuing to transport 

Ms. Taylor to her medical appointments.  

In addition, under the ADA, the Department is required to make reasonable 

modifications to its policies, practices and procedures when doing so is necessary 

to prevent discrimination on the basis of disability. The Department flatly refused 

to modify a rule under the program that was paying Ms. Taylor’s attendants to 

allow her attendants to be paid for the time they spent transporting to her NEMT 

appointments and for reasonable waiting time that is expected in the course of this 

work (e.g., taxi and bus drivers as well as airplane pilots and those who drive the 

vehicles arranged for by the broker service get paid an hourly rate for waiting). 

When neither the Department nor the County reimbursed the attendants, Ms. 

Taylor filed the administrative appeal. Ms. Taylor and Ms. Reiskin requested a 
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reasonable modification of the Department’s policies related to not providing 

payment to attendants who accompany clients under the CDASS program or 

payment to the attendants to compensate them for the time they were required to 

spend on these trips under the NEMT program. The Department refused to 

reasonably modify the CDASS rule and, ultimately, failed to provide payments 

under the NEMT program, as necessary to avoid discrimination on the basis of 

disability. 

It is discriminatory for the Department to require an individual who, because 

of her disability, requires the assistance of an attendant to travel with her during 

her NEMT appointments to have to use the per-mile reimbursement to pay for 

drivers when all other NEMT recipients, both those who are disabled and those 

who are not, either have a driver paid for by the County as authorized and 

reimbursed by the Department or drive themselves. The Department reimburses 

those individuals for mileage, yet they only have to pay for expenses related to 

their vehicles and not for the driver. The District Court erred in not entering an 

injunction forcing the Department to reasonably modify its CDASS program or use 

the NEMT program to authorize payments to Ms. Taylor’s attendants and 

reimburse them for the time they spent traveling with Ms. Taylor during past 

NEMT appointments.  
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The District Court also erred in denying the Motion for Reconsideration. 

The District Court’s decision on the Motion to Dismiss relied heavily on the notion 

that the Department’s “fee schedule” dictated the per-mile reimbursement rate in 

rural areas. The District Court misunderstood what the actual fee schedule is. 

Plaintiffs attempted to call the Court’s attention to this mistake in its Motion for 

Reconsideration. The District Court denied that motion saying the fee schedule, 

which is a matter of public record, available on the Department’s website and a 

part of the State Plan, was new evidence that the Court would not consider. 

ARGUMENT 
 

I. Standard of Review5 
 

 Review of the District Court’s ruling on the Department’s Rule 12(b)(6) 

motion is de novo. Burnett v. Mortgage Elec. Registration Sys., Inc., 706 F.3d 

1231, 1235 (10th Cir. 2013); Khalik v. United Air Lines, 671 F.3d 1188, 1190 

(10th Cir. 2012) (internal citations omitted); Dubbs v. Head Start, Inc., 336 F.3d 

1194, 1201 (10th Cir. 2003) (internal quotations and citations omitted). This Court 
                                           
5  The District Court properly held that the Department’s Rule 12(b)(1) 

sovereign immunity challenge to Plaintiffs’ complaint is governed by Brockman v. 
Wyo. Dep’t of Family Servs., 342 F.3d 1159, 1168 (10th Cir. 2003); see 42 U.S.C. 
§ 2000d, d-4a(1)(A), d-7(a)(1) (a state department or agency that receives federal 
financial assistance “shall not be immune under the Eleventh Amendment of the 
Constitution of the United States from suit in Federal court for a violation of 
section 504 of the Rehabilitation Act of 1973”). Aplt. App. at 36-37 (Order at 7-8). 
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“will uphold a dismissal under Rule 12(b)(6) only when it appears that the plaintiff 

can prove no set of facts in support of the claims that would entitle him to relief, 

accepting the well-pleaded allegations of the complaint as true and construing them 

in the light most favorable to the plaintiff.” Burnett, 706 F.3d at 1235 (internal 

citations omitted); Dubbs, 336 F.3d at 1201.  

Under Federal Rule of Civil Procedure 8(a)(2), a pleading must contain “a 

short and plain statement of the claim showing that the pleader is entitled to relief.” 

The Supreme Court clarified this pleading standard in Bell Atlantic Corp. v. 

Twombly, 550 U.S. 544 (2007), and Ashcroft v. Iqbal, 556 U.S. 662 (2009):  to 

withstand a Rule 12(b)(6) motion to dismiss, a complaint must contain enough 

allegations of fact, taken as true, “to state a claim to relief that is plausible on its 

face.” Twombly, 550 U.S. at 570. A plaintiff must “nudge her claims across the line 

from conceivable to plausible” in order to survive a motion to dismiss. Id.; see also 

Khalik, 671 F.3d at 1190. In examining a complaint under Rule 12(b)(6), this Court 

“will disregard conclusory statements and look only to whether the remaining 

factual allegations plausibly suggest the defendant is liable.” Khalik, at 1191. “The 

nature and specificity of the allegations required to state a plausible claim will vary 

based on context.” Burnett, at 1236; Khalik at 1191; Gee v. Pacheco, 627 F.3d 

1178, 1185 (10th Cir. 2013) (analyzing each allegation in complaint, claim by 
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claim to discern plausibility); Smith v. U.S., 561 F.3d 1090, 1103-05 (10th Cir. 

2009) (same); Iqbal, 556 U.S. at 679 (“Determining whether a complaint states a 

plausible claim for relief will . . . be a context-specific task that requires the 

reviewing court to draw on its judicial experience and common sense.”). Thus, this 

Court has concluded the Twombly/Iqbal standard is “a middle ground between 

heightened fact pleading, which is expressly rejected, and allowing complaints that 

are no more than labels and conclusions or a formulaic recitation of the elements of 

a cause of action, which . . . will not do.” Smith, 561 F.3d at 1104 (quoting Robbins 

v. Oklahoma, 519 F.3d 1242, 1247 (internal quotation marks and citations 

omitted). “In other words, Rule 8(a)(2) still lives. There is no indication the 

Supreme Court intended a return to the more stringent pre-Rule 8 pleading 

requirements.” Khalik, at 1191. Under Rule 8, specific facts are not necessary; the 

statement need only give the defendant fair notice of what the claim is and the 

grounds upon which it rests. Id. at 1192 (internal citations and quotations omitted).  

Plaintiffs more than adequately set forth sufficient, plausible allegations to allow 

the Title II/Section 504 claim survive dismissal under Rule 12(b)(6). They have 

done so in several ways: (1) The Department never imposed a per-mile cap for 

payment of NEMT services in rural areas that included payment of the driver prior 

to Leslie Taylor’s request and invented the “standard” in its third Motion to 
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Dismiss, after attempting to make a separate payment to the drivers apart from the 

mileage reimbursement to Leslie Taylor; (2) because the NEMT rules are broad, 

the NEMT rules permit wide discretion, which includes payment of the attendants 

in exactly this situation, or, if it does not, those rules are required to be modified 

reasonably if doing so prevents discrimination on the basis of disability; (3) the 

District Court simply chose to ignore many of the facts in the complaint that prove 

that the Department discriminated against Ms. Taylor because of her disabilities.  

 With respect to Plaintiff-Appellant’s Motion for Reconsideration, brought 

pursuant to Federal Rules of Civil Procedure 59(e) and 60(b), the standard of 

review is abuse of discretion. Jaramillo v. Gov’t Employees Ins. Co., 573 F. App’x 

733, 7238 (10th Cir. 2014). Relief is appropriate only where “the court has 

misapprehended the facts, a party’s position, or the controlling law.” Id. (quoting 

Servants of Paraclete, 204 F.3d 1005, 1012 (10th Cir. 2000)). The District Court 

misapprehended the nature of the NEMT program and the Department’s duty to 

modify its programs, practices and procedures in order to avoid discrimination on 

the basis of disability.  The District Court also never justified its neglect of the 

Cookes’ allegations that they would not continue to accompany Ms. Taylor on her 

NEMT appointments without just compensation for the time. 
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II. Was the Department’s Treatment of Leslie Taylor Discrimination 
Based on Her Disability? 
 
A. Statutory Standards  

 
The first two issues in this case boil down to the answer to the question 

above. Title II of the ADA states that “no qualified individual with a disability 

shall, by reason of such disability . . . be subjected to discrimination by any such 

entity.” 42 U.S.C. § 12132. To state a claim for discrimination under the ADA, the 

plaintiff must allege that “(1) that he [or she] is a qualified individual with a 

disability; (2) that he [or she] was either excluded from participation in or denied 

the benefits of some public entity’s services, programs, or activities, or was 

otherwise discriminated against by the public entity; and (3) that such exclusion, 

denial of benefits, or discrimination was by reason of the plaintiff’s disability.” 

Gohier v. Enright, 186 F.3d 1216, 1219 (10th Cir. 1999) (emphasis added). 

A claim under the Rehabilitation Act must meet similar requirements, 

namely, “(1) that the plaintiff is disabled under the Act; (2) that [s]he would be 

‘otherwise qualified’ to participate in the program; (3) that the program receives 

federal financial assistance (or is a federal agency); and (4) that the program has 

discriminated against the plaintiff.” McGeshick v. Principi, 357 F.3d 1146, 1150 

(10th Cir. 2004). To prevail on a failure-to-accommodate claim, a plaintiff must 

demonstrate that: (1) she is disabled; (2) she is “otherwise qualified”; and (3) she 
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requested a plausibly reasonable accommodation. Sanchez v. Vilsack, 695 F.3d 

1174, 1177-78 (10th Cir. 2012). This Court should apply the standards from the 

American with Disabilities Act in analyzing a Rehabilitation Act claim. 29 U.S.C. 

§ 791(g). Wilkerson v. Shinseki, 606 F.3d 1256, 1262 (10th Cir. 2010); Jarvis v. 

Potter, 500 F.3d 1113, 1121 (10th Cir. 2007) (“We . . . look to the ADA for 

guidance in resolving Rehabilitation Act claims.”). In turn, this Court, “[t]o the 

extent feasible, [must] look to decisions construing the Rehabilitation Act to assist 

us in interpreting analogous provisions of the ADA.” Cohon ex rel. Bass v. New 

Mexico Dep’t of Health, 646 F.3d 717, 725 (10th Cir. 2011). 

B. The District Court Ignored Key Adjudicative Facts.  
  

Here, the District Court found, but ignored, important facts. First, the 

District Court erroneously assumed that the Department always had in place a 

policy that a person in Ms. Taylor’s situation would receive the per-mile 

reimbursement rate only. Aplt. App. at 42 (Order at 13). That is simply not the 

case. As alleged in the Amended Complaint, in 2009, when Ms. Taylor first began 

needing NEMT services, the Department had no policy regarding NEMT service 

for Ms. Taylor and claimed it would find a way to get the attendants paid for their 

time; Ms. Taylor and Ms. Reiskin corresponded with and filed an administrative 

appeal against the Department trying to find a resolution for this issue. Id. at 8-12 
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(Am. Cpt. at 8-12 ¶¶ 72-101). Plaintiffs requested that the Department either 

modify its CDASS policy of prohibiting paying attendant drivers for time spent 

“accompanying” clients or modify the NEMT program to pay the attendants for 

their time spent under the NEMT program. Id. at 9 (Am. Cpt. at 9 ¶ 80). The 

Department flatly refused to pay the attendants under the CDASS program, thus 

refusing to modify its policies under the CDASS program. Id. at 11, 12 (Am. Cpt. 

at 11, 12 ¶¶ 91, 101). Nevertheless, the Department did, in fact, authorize payment 

of the attendants under the NEMT program, separate from mileage payments, and 

a check was issued to Leslie Taylor to accomplish this. Id. at 12-13 (Am. Cpt. at 

12-13 ¶¶ 102-106). It was clear then that the Department did not rely solely on per-

mile reimbursement and believed it was appropriate to pay the attendants for their 

travel time. The problems with the issuance of the check are spelled out in the 

Amended Complaint, and Ms. Taylor had to return the check to the Department 

with a letter explaining the problems with the attempted payment. Id. at 13 (Am. 

Cpt. at 13 ¶ 107). The District Court acknowledges the Department made the 

attempted payment, but provides no explanation or analysis about it. Id. at 32-33 

(Order at 3-4). The importance of the attempted payment is the NEMT program 

allows for exactly the type of payment Plaintiffs’ requested. The program is not 

limited to a per-mile reimbursement for people who live in rural counties. As is 
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explicit in the State Plan, if Ms. Taylor’s medical needs required it, the Department 

would be required to pay for transportation by: “ambulance, taxi, mobility vehicle, 

wheelchair van, bus, train, air, and other forms of public and private conveyance.” 

See n.2 supra. The Department has at its disposal any number of ways to assure 

NEMT to eligible clients, The Department demonstrated the flexibility of the 

NEMT program by authorizing County to send payment for “Med Trans-

Attendants.” 

The Amended Complaint alleges that Ms. Taylor’s attendants “will not 

continue to drive Ms. Taylor to her nonemergency medical appointments without 

just hourly compensation.” Id. at 20 (Am. Cpt. at 20 ¶ 147). Once again, the 

District Court acknowledged the allegation, but failed to recognize the importance 

of it. Id. at 32 (Order at 3). All along, Ms. Taylor’s attendants relied on the 

Department’s statements that it would find a way to pay them for their services; 

they did so based on the Department’s promises that the attendants would get paid, 

id. at 9 (Am. Cpt. at 9 ¶ 81), the Department’s authorization of the attempted 

payment to be made to the attendants, id. at 12-13 (Am. Cpt. at 12-13 ¶¶ 104-07), 

and the ongoing administrative and legal action taken in this case to correct the 

Department’s reversal of its position that the attendants could be paid under the 

Appellate Case: 14-1161     Document: 01019324643     Date Filed: 10/13/2014     Page: 32     



25 
 

NEMT program. Thus, the District Court erred by failing to credit this plausible 

allegation. 

The District Court also ignored Plaintiffs’ allegations in the Amended 

Complaint concerning how Ms. Taylor was treated differently from nondisabled 

Medicaid clients. Id. at 17 (Am. Cpt. at 17 ¶ 128). The District Court touches on 

the situation in its discussion of the “failure to accommodate” argument, see id. at 

45-46 (Order at 16-17), but the District Court completely misses the mark when it 

says, “plaintiffs do not allege that the benefit they seek -- hourly compensation for 

the time that Ms. Taylor’s personal attendants spend driving her to medical 

appointments -- would be available if Ms. Taylor were not disabled.” Of course 

not, non-disabled Medicaid recipients can drive themselves and do not need 

attendant care. In such cases, as in the case of NEMT-eligible individuals with 

disabilities who can drive themselves, the per-mile reimbursement covers gas, 

maintenance, insurance, and wear and tear on the vehicle. It is because of Ms. 

Taylor’s disabilities that she cannot drive, and it is because of her disabilities that 

she requires the assistance of an attendant to go with her. 

C. Ms. Taylor Was Denied Meaningful Access to the NEMT 
Program, and the Per-Mile Reimbursement Discriminates 
Against Ms. Taylor on the Basis of Her Disability. 
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Ms. Taylor required her attendants to travel with her. She needed them to 

drive her to her appointments, to accompany her because she needed personal care 

services and to spend time at those appointments with her. The NEMT program 

does not restrict the Department from authorizing payments to attendants under 

these circumstances -- only the “rule” the Department arbitrarily applied to Leslie 

Taylor does. 

The cases cited by the District Court to show that “meaningful access” was 

provided are inapposite. Each involves a situation where the Medicaid agency put a 

cap on the available benefit. In the case at bar, there is no cap under the NEMT 

program, except for the arbitrary one placed on Ms. Taylor by the Department over 

a year after she requested NEMT services, in its third Motion to Dismiss. Such a 

cap fails to pay for an essential part of the service -- payment to the person who 

transports the NEMT client -- making it impossible to use. The Department and its 

counsel demonstrated there is no prohibition on paying for a driver or for attendant 

care costs incurred during travel by making the attempted payment to the 

attendants. The federal regulations required the state to assure transportation as 

part of the state agency responsibility to assure access to medical care for low 

income individuals. 42 C.F.R. § 431.53. This means the NEMT program must 

assure medically necessary transportation to all medically necessary appointments. 
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The NEMT rules do not impose any cap on services. The Department’s fee 

schedule specifically authorizes reimbursements for attendants/escorts. That the 

same rules acknowledge that the Department must authorize payment for the 

attendants’ room and board on overnight trips demonstrates that the 

attendant/escort is accompanying the client because the client needs assistance. In 

the case at bar, the attendant/escort is an employee of the CDASS program, and it 

is a violation of labor law to have the employee work without appropriate wages. 

Alexander v. Choate, 469 U.S. 287 (1985), is remarkably different from the 

case at bar. There, the state agreed to pay for fourteen days of inpatient 

hospitalization for everyone receiving Medicaid. Choate, 469 U.S. at 289. There 

was no argument that the plaintiffs’ disabilities kept them from accessing the 

fourteen days; instead, the argument was just that the fourteen days wouldn’t serve 

as high a percentage of the plaintiffs’ needs as it would serve of those without 

disabilities. Id. at 289-291. The U.S. Supreme Court said the relevant benefit was 

fourteen days, not adequate health care. Id. at 303. In the case at bar, Plaintiffs do 

not argue that the transportation service has limits making it insufficient to meet 

Ms. Taylor’s needs (which would be the equivalent of the Choate argument). 

Instead, Ms. Taylor will not be able to use the transportation service because the 

Department’s new unwritten “policy” excludes payment to those who must 
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accompany people with disabilities who cannot drive themselves and require 

attendant care during NEMT trips because of disability, and do not have a 

volunteer to do so. Ms. Taylor is not seeking “adequate transportation;” she is 

instead seeking NEMT services to be provided to her in the same way as the 

benefit is provided to everyone else, which includes payment made to the person 

providing the transportation. The NEMT program pays for services such as the 

Dolores County Senior Citizens bus, and the rate the Department reimburses and 

the County pays that provider does include time for the paid driver. Similarly in 

urban areas, the NEMT program will permit authorization for payment of a taxi 

cab. That payment includes time for the paid driver. All of the payments the 

Department authorizes for NEMT except reimbursement for mileage contemplate 

paying a driver. Mileage reimbursements have always been only for clients that 

can drive themselves or who have a legally responsible family member to drive 

them to appointments. The District Court erroneously failed to credit Ms. Taylor’s 

attendants’ allegations that her attendants would not continue to provide such 

transportation absent payment. Aplt. App. at 20 (Am. Cpt. at 20 ¶ 147). Without 

her attendants driving her, Ms. Taylor would have been denied access to her 

nonemergency medical appointments as the Department did not offer any other 

form of transportation in the region. As set forth above, even if the attendants were 
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willing to forgo payments (which they are not), not paying them a suitable wage is 

illegal; the attendants are employees under the CDASS program, and it is a 

violation of labor law to allow an hourly non-exempt worker to “volunteer” for 

duties that mimic their employment responsibilities. The Department should not be 

able to benefit from the generosity of Ms. Taylor’s attendants who have waited 

patiently for payment during the time the fourteen months Department claimed it 

would find a way to get them paid and through this entire legal process challenging 

the Department’s refusal to authorize payments of a reasonable wage to them. 

This Court’s decision in Cohon ex rel. Bass v. New Mexico Dep’t of Health, 

646 F.3d 717 (10th Cir. 2011), is different from the case at bar for similar reasons. 

The plaintiff in that case was not saying that she could not access the $97,000 

worth of services that the state agreed to provide. She was saying that that package 

of services did not fully meet her needs. Cohon, 646 F.3d at 725. In its Order, the 

District Court stated this Court in Cohon, “stressed that Medicaid does not 

guarantee equal results to all participants and cited Choate for the proposition that 

coverage limitations are permissible, even if the coverage, as limited, does not 

fully meet the needs of disabled recipients.” Aplt. App. at 41 (Order at 12 (quoting 

Cohon at 727)). In the case at bar, Ms. Taylor does not argue that the transportation 

service fails to fully meet her needs; she argues that she has not been able to use 
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the transportation service in a nondiscriminatory fashion because she is not 

provided with what all other similarly situated program recipients get: full payment 

to drivers who will transport them to medical appointments.  

The same incongruity exists in the other cases cited by the District Court. 

Ms. Taylor is not seeking a benefit that the Department provides to no one else; 

she is instead seeking the same benefit the program provides to everyone else. See 

Rodriquez v. City of New York, 197 F.3d 611, 618 (2d Cir. 1999) (“The ADA 

requires only that a particular service provided to some not be denied to disabled 

people.”). Ms. Taylor is seeking the same NEMT service -- payment for all 

transportation, including the driver -- that all Medicaid recipients, those who do not 

have disabilities that prevent them from driving and require attendant care during 

NEMT trips, receive. Medicaid recipients who are not disabled and simply do not 

drive receive a service, such as a taxi or other vehicle with a paid driver to take 

them to their medical appointments. See also Modderno v. King, 82 F.3d 1059, 

1066 (D.C. Cir. 1996) (Ginsburg, J., concurring) (disability discrimination occurs 

if some coverage is denied to persons who currently have a disabling condition 

while at the same time granted to those who do not currently have a disabling 

condition, or is denied to persons with a particular disability, but not to persons 

with a different disability). That is precisely what is happening in the case at bar. 
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Similarly, Ms. Taylor’s request for a modification of the CDASS policy is 

not a request for something more than what the NEMT program provides. It is, 

instead, a means of achieving the end of receiving the same NEMT service as 

everyone else does in a nondiscriminatory manner. The Department denied her 

requests even though its NEMT fee schedule permits payments to 

attendant/escorts, see Aplt. App. at 48 (NEMT fee schedule), on the Department’s 

publicly available website, at Code T2001, and, until recently, because Ms. Taylor 

turned age 60, the Department offered no other mode of transportation to her.  

In addition, the Department has forced Ms. Taylor into the role of an 

employer who must violate the state’s minimum wage law by paying her 

attendants less than minimum wage for the time they spent driving her. See Colo. 

Rev. Stat. §§ 8-6-101 et seq.; 7 Colo. Code Regs. § 1103-1:3; App. App. at 15, 17 

(Am. Cpt. at 15, 17 ¶¶ 123, 129) and at 32 (Order at 3) (mileage reimbursement 

rate is not sufficient for Ms. Taylor to pay for gas, maintenance, car insurance, and 

pay her attendants the minimum wage for the time they spent transporting her to 

appointments). Under the NEMT program, drivers with disabilities and those who 

do not have disabilities who can drive themselves without the need for attendant 

care are not required to use their mileage reimbursements to pay drivers to get 

them to their appointments. Even when the Department issued Ms. Taylor a check 
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to pay her attendants, Ms. Taylor, who is subject to Medicaid asset limitation rules, 

see 10 C.C.R. 2505-10 8.100.5.M (“The resource limit for an individual is 

$2,000”), would have been forced to figure out how much of the check was to be 

paid to each employee even though the check did not correspond to any of the 

submissions of travel time Ms. Taylor provided, and there was no accompanying 

documentation explaining for what period of time for what submitted 

documentation the check was supposed to cover. Aplt. App. at 13 (Am. Cpt. at 13 

¶ 107). Such requirements are simply not placed on other NEMT clients who do 

not have Ms. Taylor’s disabilities.  

The appropriate way to provide Ms. Taylor with the same NEMT service 

that all other NEMT-eligible clients receive is to issue payments to the attendants 

who accompany Ms. Taylor on these NEMT trips. The Department offers no 

reason why it cannot modify the CDASS rule or use or modify the NEMT program 

under these circumstances to do so. The Department has not shown how modifying 

the CDASS rule would constitute a fundamental alteration. See 28 C.F.R. § 

36.130(b)(7). The Department has not explained why NEMT-eligible individuals 

who can drive themselves and who do not need an attendant to travel with them are 

entitled to the full per-mile reimbursement rate to pay for gas, vehicle wear and 

tear and insurance, but those who, because of their disability, require attendants are 
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not. The Department has not explained why under NEMT rules that have existed 

throughout the course of this case, which would allow for payment for airline 

travel, taxicabs, and attendant/escorts, it cannot pay Ms. Taylor’s attendants for 

their time. In fact, prior to the third motion to dismiss in the administrative case, 

the Department demonstrated that it could issue payments to cover the attendants’ 

time. The Department simply drew a new and arbitrary line in the sand and applied 

it to Ms. Taylor. Finally, even if the Department argues that the NEMT rules 

prohibit payment to Ms. Taylor’s attendants in the situation, the Department is still 

required to make reasonable modifications to that policy to avoid discrimination on 

the basis of disability. 28 C.F.R. § 35.130(b)(7). 

Discrimination on the basis of disability is set forth in clear factual 

statements in the Amended Complaint. Id. at 13, 16-19 (Am. Cpt. at 13, 16-19  ¶¶ 

110-111, 127-130, 134-137). These paragraphs demonstrated how Leslie Taylor 

was treated differently and unfavorably by the Department in the administration of 

its NEMT program. It was not until April 20, 2010 that the Department articulated 

the per-mile only reimbursement policy, more than a year after Ms. Taylor and Ms. 

Reiskin made the request that the attendants be paid separately. This statement 

appeared for the first time in the third motion to dismiss the Department filed in the 

administrative action. This conflicted completely with the two prior motions to 
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dismiss that said the case should be dismissed because Ms. Taylor had been 

reimbursed for mileage and for attendant time separately. The Department’s own 

actions belie that it has a policy regarding NEMT reimbursement for rural areas 

that is on a per-mile basis for payment of everything, including the attendants who 

went with Taylor. There is nothing in the statute, regulations, or the Department’s 

own State Plan that would prohibit payment to the attendants. Id. at 15-16 (Am. 

Cpt. at 15-16 ¶ 125). Rather, the Department must “assure” transportation, taking 

into consideration the criteria set forth in its State Plan. Those considerations 

certainly allow for payment to Ms. Taylor’s attendants for the time spent traveling 

with her to NEMT appointments or could be modified reasonably to allow for such 

payments. 

Nothing in this plan prohibits payment to attendants. To this day, nothing on 

the Department’s website has explained any restriction for per-mile reimbursement 

for those who live in rural areas. See n.3 supra. The law requires that it must assure 

transportation. Id. at 9-10 (Am. Cpt. at 9-10 ¶ 82); see n.2. The District Court itself 

recognizes “Ms. Taylor lives on a fixed income and the mileage reimbursement 

rate is not sufficient for her to pay for gas, maintenance, car insurance, and pay her 

attendants the minimum wage for the time they spend transporting her to 

appointments. Id. at 32 (Order at 3 (citing Amended Complaint at 15, ¶ 123)). The 
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Department authorized payments to the attendants, and nothing in its rules prevents 

payment to the attendants.  

The ADA requires that either the Department make reasonable modifications 

to its policies, practices and procedures as necessary to avoid discrimination under 

either the CDASS policy or the NEMT policy, 28 C.F.R. § 35.130(b)(7), or the 

Department is required to assure medically necessary transportation under the 

NEMT program under its own rules. Ms. Taylor was singled out by the 

Department as the only person subjected to this policy after the Department had 

already admitted that it could and would pay the attendants. See Patton v. TIC 

United Corp., 77 F.3d 1235, 1246 (10th Cir. 1996) (“Because ADA § 202 prohibits 

both the denial of access to state services ‘by reason of disability’ and intentional 

discrimination, the Kansas damage cap may still be invalidated if plaintiffs can 

demonstrate that it was motivated by discriminatory animus.”). In this case, the 

facts demonstrate the Department was motivated by discriminatory animus against 

Ms. Taylor. 

It is also true that, “there is no discrimination under the [ADA] where 

disabled individuals are given the same opportunity as everyone else.” Cohon at 

729 (quoting Weyer v. Twentieth Century Fox Film Corp., 198 F.3d 1104, 1116 

(9th Cir. 2000); see also McKelvey v. Turnage, 792 F.2d 194, 202-03 (D.C. Cir. 
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1986) (same). That is not what Ms. Taylor alleged in her Amended Complaint. She 

alleged that she was treated differently from other disabled people who are 

provided NEMT services because their services include payment of the driver. 

Aplt. App. at 16-17, 18 (Am. Cpt. at 16-17, 18-19 ¶¶ 127-130, 134-136). The 

District Court found that Ms. Taylor, in comparison to other disabled Medicaid 

clients, was given equal access to the NEMT program. That is not accurate, 

because unlike all other NEMT disabled program recipients, Ms. Taylor was 

required to pay for the drivers’ services from mileage reimbursement and was 

forced into the role of employer.  

D. The District Court Misapprehended the Meaning of “Fee 
Schedule” in this Case, a Critical Flaw in its Decision. 
 

The District Court relied heavily on the notion that reimbursements under 

the NEMT program are allotted “according to a fixed fee schedule.” Id. at 43 

(Order at 14). The problem is the Court misunderstood what the fee schedule really 

is. The District Court determined the following:  

The NEMT plan, therefore, establishes transportation as a 
benefit and specifies a method for providing it, namely, through 
brokered services and mileage reimbursements. The plan makes clear 
that the types of services offered may vary by location and that 
mileage reimbursements will be allotted according to a fixed fee 
schedule. The plan thus defines the transportation benefit, for 
residents living in rural areas, as a monetary allotment, akin to that at 
issue in Cohon. Monetary allotments -- like benefits measured in time, 
see Choate, 469 U.S. at 301-06 -- may be limited so long as that 
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limitation applies to all recipients, regardless of whether or not they 
are disabled. See Cohon, 646 F.3d 717. In keeping with this 
requirement, the benefit here is provided to all recipients living in 
rural areas at the same rate, regardless of disability. See Modderno, 82 
F.3d at 1066 ) (Ginsburg J., concurring). Id. at 43-44 (Order at 14-15). 

 
As set forth above, the Amended Complaint is replete with allegations of 

discrimination that show how Ms. Taylor was treated differently from other NEMT 

clients, both disabled and non-disabled. Furthermore, under the Department’s fee 

schedule, payment for attendants is specifically authorized. Plaintiffs attempted to 

alert the Court to this error in their Motion for Reconsideration, but the District 

Court refused to consider the argument and denied the motion. Aplt. App. 49-54 

(“Reconsideration Order”). In that Order, the District Court stated Plaintiffs relied 

on evidence in their Motion for Reconsideration that they did not previously 

submit, and the District Court cited cases stating that previously available evidence 

is not a valid basis for granting relief under Rule 59. Id. at 52 (Reconsideration 

Order at 4). The District Court nevertheless recognized that it must consider the 

State Plan, but ignored that the Department’s fee schedule, which is posted on its 

website, is part of the State Plan. What distinguishes the submission of the fee 

schedule in this case from the cases cited by the District Court is that the 

Department’s State Plan requires that it make information about the NEMT 

program publicly available on its website. It does so, and that schedule 
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demonstrates that the Department can pay for services under the NEMT program 

to include payment of attendants. The fee schedule has been available since the 

inception of the NEMT program. The District Court’s misapplication of the term 

“fee schedule” formed part of the basis for its wrong decision and Plaintiff s’ 

Motion for Reconsideration. The District Court should have considered the fee 

schedule as part of the State Plan, and even if not, should have taken judicial notice 

of the availability of the Department’s fee schedule. “[T]he court is permitted to 

take judicial notice of its own files and records, as well as facts which are a matter 

of public record.” Med. Supply Chain, Inc. v. Neoforma, Inc., 322 F. App’x 630, 

631 n.2 (10th Cir. 2009) (emphasis added) (quoting Van Woudenberg v. Gibson, 

211 F.3d 560, 568 (10th Cir. 2000), abrogated on other grounds by McGregor v. 

Gibson, 248 F.3d 946, 955 (10th Cir. 2001); Fed. R. Evid. 201; see O’Toole v. 

Northrop Grumman Corp., 499 F.3d 1218, 1225 (10th Cir. 2007) (“It is not 

uncommon for courts to take judicial notice of factual information found on the 

world wide web.”) and cases cited therein; see also  Kos Pharm., Inc. v. Andrx 

Corp., 369 F.3d 700, 705 n.5 (3d Cir. 2004) (court may take judicial notice of 

records publicly available on website) (citing Hoganas AB v. Dresser Indus., Inc., 

9 F.3d 948, 954 n. 27 (Fed. Cir. 1993) (same)). In O’Toole, this court held the 

District Court abused his discretion by failing to take judicial notice of the actual 
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facts provided by the defendant that were available on the Internet as required by 

Rule 201(d). O’Toole, 499 F.3d at 1224-25. Again, even if the NEMT policy does 

not specifically authorized payments to the attendants, a reasonable modification of 

that policy is required if necessary to avoid discrimination on the basis of 

disability. The Department will pay for an attendant to travel with any NEMT 

client as set forth in the fee schedule. Even if that does not generally allow the 

Department to pay for the attendant, the circumstances of this case require the 

Department to modify the rule to avoid discrimination and put Ms. Taylor in the 

same place as all other NEMT clients. 

E. The ADA and Section 504 Prohibit the Department’s Conduct. 
 

The Title II regulations, not mentioned by the District Court further illustrate 

the nature of the discrimination in this case. The regulations interpreting Title II 

are entitled to substantial deference. Robertson v. Las Animas Cnty. Sheriff’s 

Dep’t, 500 F.3d 1185, 1195 n.7 (10th Cir. 2007) (citing Marcus v. Kan. Dept. of 

Revenue, 170 F.3d 1305, 1306 n.1 (10th Cir.1999)). The Department may not 

“[d]eny a qualified individual with a disability the opportunity to participate in or 

benefit from the aid, benefit, or service.” 28 C.F.R. § 35.130(b)(1)(i). During times 

relevant to the complaint, if Ms. Taylor’s attendants had not driven her, the 

Department would have denied her medical care by denying her the benefit of the 
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NEMT program. The Department may not “[a]fford a qualified individual with a 

disability an opportunity to participate in or benefit from the aid, benefit, or service 

that is not equal to that afforded others[.]” 28 C.F.R. § 35.130(b)(1)(ii) (emphasis 

added). The Department’s per-mile cap on NEMT services imposed on Ms. Taylor 

denies Ms. Taylor a benefit that every other disabled or nondisabled NEMT client 

has -- the benefit of the paid driver who accompanies the NEMT client during the 

trip to assure transportation. 

In addition, the Department “shall make reasonable modifications in 

policies, practices, or procedures when the modifications are necessary to avoid 

discrimination on the basis of disability, unless the public entity can demonstrate 

that making the modifications would fundamentally alter the nature of the service, 

program, or activity.” 28 C.F.R. § 35.130(b)(7). Ms. Taylor and Ms. Reiskin 

requested that the Department modify its CDASS rule or use or modify the NEMT 

program to compensate the attendants for the time they spent traveling. The 

Department refused to do either and has put forth no evidence that doing so 

constitutes a fundamental alteration to either program. The only reason Ms. Taylor 

needed her attendants to travel with her is because of her disability. It was 

discrimination on the basis of her disability to fail to modify the program and allow 

Ms. Taylor the same benefit of the program everyone else receives. 

Appellate Case: 14-1161     Document: 01019324643     Date Filed: 10/13/2014     Page: 48     



41 
 

The ADA regulations also mandate that the Department “may not place a 

surcharge on a particular individual with a disability or any group of individuals 

with disabilities to cover the costs of measures . . . that are required to provide that 

individual or group with the nondiscriminatory treatment required by the Act or 

this part.” 28 C.F.R. § 35.130(f). Only NEMT clients who are forced to use their 

own vehicle and, because of disability and who, for disability-related reasons, 

require an attendant travel with them are required to use the per-mile 

reimbursement to pay the driver. In all other NEMT circumstances, either the 

driver is paid as part of the brokerage service or the individual drives himself or 

herself and, therefore, does not need to be compensated for driving. Again, it is 

because of Ms. Taylor’s disabilities that she cannot drive in that she requires an 

attendant to go with her. 

With respect to Nichole Cooke and Jacob Cooke, the Department “shall not 

exclude or otherwise deny equal services, programs, or activities to an individual 

or entity because of the known disability of an individual with whom the individual 

or entity is known to have a relationship or association.” 28 C.F.R. § 35.130(g). 

Again, in all other circumstances, under the NEMT program, drivers (other than 

clients or their legally responsible family members) are compensated for their time 

spent transporting NEMT clients to appointments and for the time waiting for them 
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at those appointments. Only Ms. Taylor, who requires attendants to travel with her 

because of her disabilities, is required to pay her attendants less than minimum 

wage for the time they spent accompanying her. 

CONCLUSION 
 

But for Ms. Taylor’s disabilities, she would not need an attendant to travel 

with her. There is nothing in the NEMT program that restricts the Department from 

paying Ms. Taylor’s attendants for time they spend traveling with her. In fact, the 

rules and the schedule encourage such a payment, if necessary, to ensure 

transportation. The Department refuses to provide Leslie Taylor because of her 

disabilities full and equal access to its NEMT benefit -- namely, payment to the 

person who drives her and travels with her -- and refused to reasonably modify its 

CDASS program as necessary to avoid discrimination based on Ms. Taylor’s 

disabilities. This court should reverse the ruling of the District Court. 

 
Respectfully submitted on this 13th day, of October, 2014, 
 
COLORADO CROSS-DISABILITY COALITION LEGAL PROGRAM 
 
  /s/ Kevin W. Williams       
Kevin W. Williams 
 
Counsel for Plaintiffs-Appellants 
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