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INTRODUCTION 

This case is about the Conejos County Sheriff’s Office’s conscious choice to 

not respond in any manner whatsoever to CCDC’s open records act request 

(“Request”) until the day of the show cause hearing – more than one hundred days 

after CCDC sent its Request by certified mail. This decision to not respond to 

CCDC’s Request persisted after CCDC sent the Sheriff’s Office a notice stating 

that it intended to file a lawsuit due to the Sheriff’s Office’s failure to respond to 

its request. It persisted after CCDC filed this action, and served the Sheriff’s Office 

personally and by mail. It persisted after CCDC served the Sheriff’s Office with 

the District Court’s May 1, 2012 Order setting the show cause hearing. It persisted 

after CCDC served the Sheriff’s Office with its motion for absentee testimony, and 

the District Court’s Order granting it. It persisted until Sheriff Gurule walked into 

the District courtroom mere minutes before the first show cause hearing. 

According to the Sheriff, the sole reason for this prolonged silence in the face of 

CCDC’s request and resulting lawsuit is that the Sheriff believed his office “was 

not required to.” As the District Court recognized, “[h]ad the Sheriff simply 

communicated with the Coalition this lawsuit would not have been necessary.” R. 

Court File (“CF”), p. 52. 
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The Sheriff’s Office’s answer brief does not dispute these salient facts, but 

instead submits (1) that “criminal justice records” are exempted from the definition 

of “public records;” (2) that all records in its custody are either criminal justice 

records or records of official action, only; (3) that access to criminal justice records 

is subject to the custodian’s discretion; and (4) that the Sheriff’s Office’s actions 

were not arbitrary and capricious because it engaged in the required balancing 

under the CCJRA. The first and third of these assertions are mere truisms with 

which CCDC does not quarrel; however, the second and fourth assertions ignore 

the critical facts recited above, and misapply the law. 

STANDARD OF REVIEW 

Despite the Sheriff’s Office’s statement that it disagrees with CCDC’s 

recitation of the applicable standards of review, this only appears to be the case in 

one respect. In reviewing the District Court’s ultimate determination that the 

Sheriff’s Office’s conduct was not arbitrary and capricious, this Court reviews for 

an abuse of discretion. However, in determining the applicable legislative 

standards to apply in conducting that ultimate review, this Court’s review is de 

novo. See Mountain-Plains Inv. Corp. v. Parker Jordan Metro. Dist., 312 P.3d 260, 

264 (Colo. App. 2013) (citing Denver Publ’g Co. v. Bd. of Cnty. Comm’rs, 121 

P.3d 190, 195 (Colo. 2005)). 
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ARGUMENT 

I. “Criminal Justice Records” Are Expressly Excepted From The 

Definition Of “Public Records,” But Not All Of A Sheriff’s Records 

Are “Criminal Justice Records.” 

The Sheriff’s Office devotes a substantial portion of its brief arguing that 

“criminal justice records” are distinct from “public records.” CCDC has never 

disagreed. “Public records” do not include “criminal justice records” under the 

plain language of the statute. Colo. Rev. Stat. § 24-72-202(6)(b)(I). 

“Rather, the question[] to be answered [is] whether the record sought to be 

inspected is a criminal justice record under the CCJRA” or a public record under 

the CORA. Harris v. Denver Post Corp., 123 P.3d 1166, 1172 (Colo. 2005). This 

“creates a question of intent.” Denver Post v. Ritter, 255 P.3d 1083, 1090 (Colo. 

2011) (en banc). That is, were the records sought maintained by the custodian for 

use in public functions or the expenditure of public funds, see Colo. Rev. Stat. § 

24-72-202(6)(a)(I), in which case they are properly public records; or were the 

records sought maintained by the custodian for use in its performance of “any 

activity directly relating to the detection or investigation of crime; the 

apprehension, pretrial release, posttrial release, prosecution, correctional 

supervision, rehabilitation, evaluation, or treatment of accused persons or criminal 

offenders; or criminal identification activities or collection, storage, or 
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dissemination of arrest and criminal records information[,]” see Colo. Rev. Stat. § 

24-72-302(3), in which case they are properly criminal justice records. As the 

Supreme Court stated in Harris, “[i]n what capacity the custodian makes, 

maintains, or keeps and uses the record is the linchpin to this inquiry.” 123 P.3d at 

1172. As the Supreme Court continued, en banc, six years later, “the ‘for use’ 

clause has great significance to [the] definition[s].” Ritter, 255 P.3d at 1090. It 

“creates a question of intent.” Id. 

Accordingly, the District Court erred in concluding that all items requested 

in CCDC’s Request were, in fact, “criminal justice records.” CF, pp. 47-48. The 

District Court concluded: 

All of the items requested in the Request Letter, including item [sic] 

a-c, relate to duties arising from the Sheriff having charge and custody 

of the Conejos County Jail and its prisoners. . . . This is one of the 

many fundamental functions of a Sheriff and his deputies. The 

Coalition’s argument that the requested records were related to the 

Sheriff’s duty under the Americans with Disabilities Act to provide 

the public with information regarding the Sheriff’s provision of 

auxiliary aids and services pursuant to the ADA does not take the 

documents out of the criminal justice realm; instead the argument 

reinforces that the Sheriff’s record keeping pursuant to the ADA is a 

public capacity function authorized by law, thus making those 

requested records criminal justice records. 

 

Id. By determining that essentially any records involving any of the Sheriff’s 

Office’s “public capacity function[s] authorized by law,” including “record 

keeping” are criminal justice records, the result of the District Court’s conclusion 
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is that any records lawfully possessed by a sheriff’s office are, solely for that 

reason, criminal justice records. See id. 

Such a result ignores the import of the “for use” clause, and is in direct 

contradiction to the mandates of Section 30-10-101(1)(a), Colorado Revised 

Statutes. “Subject to the provisions of part 2 of article 72, C.R.S. . . . all books and 

papers required to be in [every sheriff’s] office[] shall be open to the examination 

of any person . . . .” Colo. Rev. Stat. § 30-10-101(1)(a). As discussed in detail in 

CCDC’s Amended Opening Brief, the District Court’s decision renders this statute 

meaningless by finding that its citation to the CORA simply means that the CORA 

does not apply. Am. Op. Br., pp. 15, 17-18, 22. Rather, as discussed therein, the 

General Assembly was not unaware of this statute when it enacted the CCJRA, and 

has since amended it to remove clerks of county and district courts from its 

purview, but the reference to sheriffs remains. Id. at pp. 17-18 

Moreover, this conclusion is explicitly contradicted by the plain language of 

the Americans with Disabilities Act (“ADA”) regulations discussed at length in 

CCDC’s Opening Brief. Am. Op. Br., pp. 25-27; Clarkson v. Coughlin, 898 F. 

Supp. 1019, 1038 (S.D.N.Y. 1995) (discussing prison system’s affirmative 

obligations to make information about availability of auxiliary aids and services 

under the ADA and Section 504 available); 28 C.F.R. §§ 35.105, 35.106, 35.150 
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(ADA regulations); 28 C.F.R. §§ 42.505, 42.521 (Section 504 regulations). 

Because such information, which is explicitly required under the ADA to be 

maintained by any county office and made available to the public, does not 

implicate the Sheriff’s Office’s “detection or investigation of crime; the 

apprehension, pretrial release, posttrial release, prosecution, correctional 

supervision, rehabilitation, evaluation, or treatment of accused persons or criminal 

offenders; or criminal identification activities or collection, storage, or 

dissemination of arrest and criminal records information[,]” see Colo. Rev. Stat. § 

24-72-302(3), or “[a]ny records of investigations conducted by any sheriff . . . any 

records of the intelligence information or security procedures of any sheriff . . . or 

any investigatory files complied for any other law enforcement purpose[,]” see 

Colo. Rev. Stat. § 24-72-204(2)(a)(I), it must be made available pursuant to the 

CORA. See Colo. Rev. Stat. § 30-10-101(1)(a) (papers required to be in every 

sheriff, county clerk and recorder and county treasurer’s office shall be open to 

examination under the CORA). 

The result of the District Court’s conclusion in this regard is that any 

document the Sheriff’s Office lawfully possess is subject to the CCJRA regime, 

which, given the explicit requirements of the ADA regulations and plain language 

of Section 30-10-101(1)(a), is clearly in error.  
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In this case, the first through third items in CCDC’s Request, CF, p. 406-

407, sought the Sheriff’s Office’s policies regarding its obligations as a public 

entity under the ADA, which are properly public records subject to the CORA. 

II. Federal Regulations Mandate Public Disclosure Of Policy Records, 

And Alternative Interpretations Are Preempted. 

Defendant submits that CCDC’s argument with respect to preemption should 

not be addressed because it was not raised below. Answer Br., pp.27-28. While 

CCDC did not address preemption below, CCDC has consistently argued that the 

federal regulations, discussed in detail in CCDC’s Amended Opening Brief, pp. 

23-28, do not permit the construction the District Court rendered. See, e.g., CF, pp. 

198, 210-211 (Pls.’ Mot. for Summ. J.). Moreover, because this issue involves pure 

legal questions, affects the validity of the judgment below, and involves the 

important constitutional issue of field preemption, this Court has discretion to 

consider the issue. See Roberts v. Am. Family Mut. Ins. Co., 144 P.3d 546, 550 

(Colo. 2006), Robinson v. Colo. State Lottery Div., 179 P.3d 998, 1008-09 (Colo. 

2008), Mt. Emmons Min. Co. v. Town of Crested Butte, 690 P.2d 231, 238 (Colo. 

1984). 

“[A]ppellate courts [] have the discretion to notice any error appearing of 

record, whether or not a party preserved its right to raise or discuss the error on 

appeal.” Robinson, 179 P.3d at1008. “Particularly with regard to matters having 
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broad impact or directly affecting the validity of judgments, such as the 

constitutionality of statutes and related issues, [the Supreme Court has] at times 

found it appropriate to address even claims that were never presented to the trial 

courts.” Roberts, 144 P.3d at 550. Where “the trial court’s incorrect construction of 

the [statutes and regulations] directly affected the validity of the judgment and was 

a question of law that could be considered on appeal without giving deference to 

the lower courts . . . it [is] appropriate for review.” Robinson, 179 P.3d at 1009 

(citing Roberts, 144 P.3d at 550-51). 

Moreover, the only reason that CCDC now brings the preemption argument 

is because the District Court’s decision conflicts with the unambiguous mandate of 

the federal regulations. See Am. Op. Br., pp. 23-28. Because the District Court 

found that compliance with federal law, including its plain-language requirement 

that public entities provide such policy information to the public, simply means 

that such policy records are criminal justice records, it created the conflict with 

federal law. The District Court rejected the interpretation that remained true to the 

plain language of the Public Records Act, Section 30-10-101, and the federal 

regulations in favor of an interpretation that created a conflict with federal law. 

Since the District Court’s interpretation has broad impacts under both open records 

and disability law jurisprudence throughout the state, affects the validity of the 
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District Court’s judgment, and involves pure questions of law, this Court has 

discretion to address the issue. 

III. The Sheriff’s Office’s Balancing Of Interests Does Not Insulate Its 

Conduct In This Case. 

The Sheriff’s Office also devotes a substantial portion of its brief to another 

truism: that it must balance interests in its exercise of discretion under the CCJRA.
1
 

Again, CCDC has never disputed this point, and, in fact, CCDC does not complain 

about the Sheriff’s ultimate decision to provide CCDC with records. CCDC does, 

however, complain that neither the CORA nor the CCJRA permit the Sheriff’s 

Office’s conduct in this case: a conscious choice to not respond to CCDC’s 

Request in any manner whatsoever until after this lawsuit was filed and counsel 

appeared at the show cause hearing. That conduct is not permitted under either 

statute, as the District Court implicitly recognized in finding that the Sheriff’s 

Office’s conscious choice not to respond to CCDC in any manner whatsoever 

constituted an improper denial of access under the CCJRA. The District Court 

stated: 

                                                 
1
 The Sheriff’s Office also submits that the records CCDC sought are not 

records of Official Action under the CCJRA. Again, CCDC agrees, and has 

repeatedly stated as much. See e.g., CF, p. 49, 353. 
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CORA and CCJRA are designed to encourage and invite a 

communication between those seeking public records or criminal 

justice records and the custodians of those records. In this case, the 

Sheriff decided not to communicate, forcing the Coalition to file this 

lawsuit to have the Court force compliance with the open records act. 

Had the Sheriff simply communicated with the Coalition this lawsuit 

would not have been necessary. 

 

CF, p.52. 

That the CCJRA permits discretion and the Sheriff’s Office exercised it, 

however, does not insulate the Sheriff’s Office’s conscious choice to not respond 

to CCDC from the clear legislative standards that command communication 

following a request for records, as discussed in detail in CCDC’s Brief. Am. Op. 

Br., Sec. II.b., pp. 34-37. The District Court’s focus solely on the fact that the 

Sheriff’s Office balanced interests, thus, is in error. 

The District Court was required to determine whether the “conduct in 

question reflects a conscientious effort to reasonably apply legislative standards.” 

Daniels v. City of Commerce City, Custodian of Records, 988 P.2d 648, 652 (Colo. 

App. 1999) (emphasis added, quotation marks omitted). As the Sheriff’s Office’s 

brief confesses, Answer Br., pp 29-30, in determining whether the conduct in 

question is arbitrary and capricious, “it is necessary to look at the . . . totality of the 

factual background . . . .” Bennett v. Price, 446 P.2d 419, 421 (Colo. 1968). 

Critically, that conduct includes the Sheriff’s Office’s conscious choice not to 
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communicate with CCDC until the morning of the Show Cause hearing, more than 

one hundred days after CCDC submitted its request, requiring CCDC to file this 

lawsuit and incur significant litigation fees and costs. Thus, the District Court erred 

in determining that such conduct met the legislative standards of the laws. See Am. 

Op. Br., Sec. II.b., pp. 34-37. 

The Sheriff’s Office’s conduct following the Show Cause hearing similarly 

illustrates its flagrant disregard for the legislative standards. Despite the District 

Court’s May 16, 2012 Order, the Sheriff’s Office refused to communicate with 

CCDC or to file responsive pleadings until days before its response to CCDC’s 

Motion for Default Judgment was filed. See Am. Op. Br., pp. 6-8. Such conduct, 

should not be disregarded simply because the Sheriff’s Office engaged in 

balancing interests during that nearly four-month period of silence. Rather, the 

totality of the conduct must be analyzed to determine whether it met the CORA’s 

and CCJRA’s legislative standards. Daniels, 988 P.2d at 652, Bennett, 446 P.2d at 

421. See Am. Op. Br., Sec. II.b., pp. 34-37.  In this case, it clearly did not. 

IV. The Two-Part Standard Of Review For Arbitrary And Capricious. 

After reciting the standard set forth in Daniels, the Sheriff’s Office 

mistakenly stated that “CCDC concedes the District Court applied the correct legal 

standard, but argues that the factual determinations of the District Court were 
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erroneous.” Answer Br., p. 26. While CCDC agrees that the Daniels standard 

governs the question of whether the Sheriff’s Office’s conduct was arbitrary and 

capricious, 988 P.2d at 652, the application of that standard requires the District 

Court to consider the Public Record Act’s legislative standards. In order for the 

District Court to determine whether the Sheriff’s Office’s conduct was a 

conscientious effort to reasonably apply legislative standards, it must distill those 

legislative standards in the first place.  

CCDC argues that the proper standard of review for determining the 

legislative standards in the first instance is de novo. See Mountain-Plains Inv. 

Corp., 312 P.3d at 264. CCDC agrees, however, that this Court reviews the 

application of fact to those legislative standards for an abuse of discretion. 

Nevertheless, those legislative standards, as illuminated by the legislative history 

and discussed in CCDC’s Brief, make clear that the Sheriff’s Office’s conduct in 

this case did not meet those standards. See Am. Op. Br., pp. 15-18 (legislative 

history and intent), Sec. II.b., pp. 34-37 (legislative standards), pp. 38-39 (result of 

misapplying legislative standards). 

V. Synthesizing Harris And Section 30-10-101. 

The Sheriff’s Office misunderstands CCDC’s argument with regard to 

Harris when it states: “Contrary to CCDC’s argument, the determination of the 
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Harris Court that public records do not include criminal justice records is not mere 

dicta[.]” Answer Br., p.18. As discussed in detail in Section I, supra, CCDC 

readily acknowledges the truism that criminal justice records are not public 

records. CCDC’s argument is not that such a distinction is dicta, but that the Harris 

Court’s statement – “[t]hus, if a criminal justice entity is making, maintaining, or 

keeping the record sought to be inspected, the General Assembly has provided that 

it is not a public record subject to CORA” – is dicta. 123 P.3d at 1172.That 

statement is neither central to the holding of the case, nor is it an accurate summary 

of the law. 

The holding of the Harris case is that records in a Sheriff’s Office’s custody 

that it lawfully possesses in a criminal investigatory capacity are criminal justice 

records. Id. at 1168 and 1170 (“Because the Sheriff obtained the recordings 

pursuant to a search warrant that has not been invalidated and used them to 

investigate crimes connected with the Columbine killings, they are criminal justice 

records under the CCJRA”).
2
 There is little doubt that the records at issue in Harris 

were properly criminal justice records: they were in the custody of a criminal 

justice agency pursuant to a valid search warrant, and “for use” in its criminal 

investigations. See Ritter, 255 P.3d at 1090. That holding does not mean that all 

                                                 
2
 This same language appears twice in the decision. 
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records in a Sheriff’s Office’s custody are, ipso facto, criminal justice records, 

which the Sheriff’s Office in this case argues and the District Court found. 

Furthermore, the dicta in Harris does not accurately summarize the state of 

the law. If, indeed, all records in a Sheriff’s Office’s custody are, ipso facto, 

criminal justice records, then Section 30-10-101(1)(a)’s explicit wording – citing to 

the CORA, and not the CCJRA – is meaningless. Courts must avoid statutory 

“constructions that would render part of the statute meaningless.” Land Owners 

United, LLC v. Waters, 293 P.3d 86, 91 (Colo. App. 2011). Rather, Section 30-10-

101 has, since the same year the CCJRA was enacted, required that certain records 

in a Sheriff’s office be made available pursuant to the CORA. See CF, p.183 (Ex. 

C-1 to Aff. of Kevin W. Williams) (“The 1977 amendment to subsec. (1) inserted 

at the beginning of the second sentence ‘Subject to the provisions of part 2 of 

article 72 of title 24 C.R.S., and any judicially recognized right of privacy’”). 

Section 30-10-101(1)(a) was amended in 2010 to remove clerks of county and 

district courts from its purview, but not sheriffs, indicating the General Assembly’s 

intent that sheriff’s offices be subjected to CORA. 2010 Colo. Sess. Laws Ch. 161, 

p. 566 (H.B. 10-1062). 

In addition, the Sheriff’s Office’s statements that “the Harris Court 

expressly addressed section 30-10-101, C.R.S.” and “the Harris Court recognized 
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section 30-10-101” are wholly unsupported. Answer Br., pp. 18-19. Harris never 

addresses or discusses Section 30-10-101 at all. That complete lack of discussion 

or analysis illustrates that the statement in question in Harris, which renders 

Section 30-10-101 meaningless, is mere dicta. 

The Harris holding is not at all contrary to CCDC’s argument. Rather, it 

recognizes that records procured pursuant to a valid search warrant by a law 

enforcement agency in pursuit of its criminal investigation functions are properly 

criminal justice records. 123 P.3d at 1168 and 1170. It does not dictate that records 

in a law enforcement agency’s custody “for use in” its role as an arm of the county 

government, such as policies required of any local government agency under 

federal law, be considered criminal justice records. As the Supreme Court stated in 

Ritter, the “for use” clause creates a question of intent. 255 P.3d at 1090. The 

intent behind the Sheriff’s Office’s maintenance of such policy records is not for 

use in its criminal investigation and law enforcement activities. Consequently, and 

in accordance with Harris, such records are not criminal justice records subject to 

the CCJRA, but, as mandated by Section 30-10-101, are public records subject to 

the CORA. 
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CONCLUSION 

The material facts and law in this case are not in dispute. CCDC sent its 

Request, and the Sheriff’s Office chose not to respond. So CCDC sent the Sheriff’s 

Office a Notice of its intent to seek an order to show cause against the Sheriff’s 

Office, and again, the Sheriff’s Office chose not to respond. So CCDC filed a 

lawsuit to compel the Sheriff’s Office’s compliance with the open records laws, 

and the Sheriff’s Office chose not to respond, until Sheriff Gurule appeared in the 

District courtroom mere minutes before the Show Cause hearing was scheduled to 

begin. That brief appearance was the only time the Sheriff’s Office communicated 

with CCDC or the Court regarding CCDC’s Request until mere days before its 

response to CCDC’s Motion for Default Judgment was due. 

No custodian can force a requestor of records to file a lawsuit “to have the 

court force compliance with the open records act,” CF, p. 52, solely because it 

inexplicably chooses not to communicate, then wait until the final minutes before 

the show cause hearing to respond to a request for records for the very first time, 

and escape liability for the requestor’s litigation fees and costs. The totality of such 

conduct plainly does not reflect a conscientious effort to reasonably apply 

legislative standards, despite the Sheriff’s Office’s balancing of interests. The sole 

reason for the Sheriff’s Office’s prolonged silence was its conscious choice not to 
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respond to CCDC following receipt of CCDC’s Request, CCDC’s CORA notice, 

and the filing of this lawsuit and various pleadings therein.  

This Court should determine that the District Court erred in finding that 

Items 1-3 of CCDC’s Request are “criminal justice records,” rather than “public 

records.” Those three items seek the Sheriff’s Office’s policies required under the 

ADA – and required, under the ADA, to be made publicly available. Neither the 

ADA nor Colorado law permits the Sheriff’s Office discretion as to whether it 

should make those records available. Instead, Colorado law explicitly requires that 

such records, required to be in sheriff’s offices statewide, be made available 

pursuant to the CORA, not the CCJRA. Consequently, the District Court’s 

determination that all items requested in CCDC’s Request are subject to the 

CCJRA is in error and should be overturned. 

Even if this Court disagrees, the Sheriff’s Office’s conduct in this case so 

flagrantly disregarded the legislative standards of both the CORA and CCJRA, this 

Court should still find that the District Court abused its discretion by straining the 

plain language of the Public Records Act and its legislative standards, Section 30-

10-101, and federal regulations to the point of meaninglessness. Thus, this Court 

should overturn the District Court’s determination that the Sheriff’s Office’s 

conduct was not arbitrary and capricious, and should remand to the District Court 
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for a determination of the reasonable amount of attorneys’ fees and costs to which 

CCDC is entitled. 

Nevertheless, should this Court determine that the District Court erred in 

concluding that the Sheriff’s Office’s choice was arbitrary and capricious, it need 

not address the question of whether Items 1-3 of CCDC’s Request properly sought 

public records or criminal justice records, or resolve the question related to Section 

30-10-101. Instead, it can simply remand to the District Court for a determination 

of a reasonable amount of attorneys’ fees and costs to which CCDC is entitled. 

REQUEST FOR ATTORNEYS’ FEES 

CCDC, through undersigned counsel, continues to seek its reasonable 

attorneys’ fees and costs through the resolution of this case.  

Dated: June 6, 2014 Respectfully submitted,  

s/ Andrew C. Montoya   

Andrew C. Montoya 

Kevin W. Williams 

Colorado Cross-Disability Coalition 

Legal Program 

Attorneys for Appellant  
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CERTIFICATE OF SERVICE 
 

I hereby certify that on June 6, 2014, a true and correct copy of the foregoing 

document and all attachments was filed with the Clerk of the Court using ICCES, 

which will provide service on the following: 

 

Stephane W. Atencio 

601 3rd Street 

Alamosa, Colorado 81101 

steve@atenciolaw.com 

 

 

 

 

       s/ Jon Eric Stuebner   

       Jon Eric Stuebner 

       CCDC Legal Program Assistant 

 

mailto:steve@atenciolaw.com

